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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  b^ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


TENNESSEE  VALLEY  AUTHORITY 
5  CFR  Chapter  LXIX 
18  CFR  Part  1300 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Tennessee  Valley  Authority 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Final  rule. 

SUMMARY:  The  Tennessee  Valley 
Authority,  with  the  concurrence  of  the 
Office  of  Government  Ethics  (OGE),  is 
issuing  regulations  for  employees  of 
TVA  that  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (Standards)  issued  by 
OGE  by  adding  a  requirement  to  obtain 
prior  approval  for  outside  employment. 
By  this  final  rule,  TVA  also  is  repealing 
those  sections  of  its  existing  conduct 
standards  that  are  superseded  by  the 
new  Standards  as  supplemented  by  this 
final  rule  and  by  the  executive  branch 
financial  disclosure  regulations 
inserting  in  their  place  a  cross-reference 
to  the  new  5  CFR  provisions,  and 
reissuing  those  provisions  in  the  TVA 
conduct  standards  which  have  not  been 
superseded. 

EFFECTIVE  DATE:  May  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Osteen,  Designated  Agency 
Ethics  Official,  423-632-4142,  FAX 
423-632-2422. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  OGE  published 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557  and  57  FR 
52583,  with  additional  grace  period 
extensions  at  59  FR  4779-4780  and  60 
FR  6390-6391.  Codified  at  5  CFR  part 


2635,  the  new  standards  became 
effective  on  February  3, 1993. 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  that  are 
necessary  to  implement  their  respective  * 
ethics  programs.  TVA,  with  OGE’s 
concurrence,  has  determined  that  the 
following  supplemental  rules,  being 
codified  in  new  chapter  LXIX  of  5  CFR, 
are  necessary  to  the  success  of  its  ethics 
program.  Simultaneously,  TVA  is 
repealing  superseded  provisions  of  18 
CFR  part  1300,  replacing  those 
provisions  with  a  section  that  provides 
cross-references  to  5  CFR  parts  2634  and 
2635  and  to  TVA’s  new  supplemental 
regulations,  and  reissuing  existing 
provisions  of  18  CFR  part  1300  which 
have  not  been  superseded. 

II.  Analysis  of  the  Regulations 
Section  7901.101  General 

Section  7901.101  explains'  that  these 
regulations  supplement  the  executive 
branch-wide  Standards  and  reminds 
TVA  employees  that  they  are  subject  to 
the  Standards  and  to  the  executive 
branch-wide  financial  disclosure 
regulations,  in  addition  to  these 
regulations. 

Section  7901.102  Prior  Approval  for 
Outside  Employment 

Where  it  is  determined  to  be 
necessary  or  desirable  for  the  purpose  of 
administering  its  ethics  program,  5  CFR 
2635.803  authorizes  an  individual 
agency  to  issue  supplemental 
regulations  requiring  agency  employees 
to  obtain  prior  approval  before  engaging 
in  outside  employment.  TVA  has  for 
many  years  had  a  prior  approval 
requirement,  expressed  partly  in  TVA 
conduct  standards  at  18  CFR  1300.735- 
13(b)  and  partly  in  uncodified 
instructions.  Based  on  its  findings  that 
this  requirement  has  helped  ensure  that 
employees’  outside  employment 
conforms  to  applicable  statutes  and 
regulations,  TVA  has  determined  that 
continuing  this  requirement  is  necessary 
for  the  purpose  of  its  ethics  pro^pram. 
Paragraph  (a)  clarifies  that  the  outside 
employment,  except  for  Special 
Govemmpnt  Employees,  must  be 
approved  by  the  employee’s  supervising 
tVa  vice  president  or  designee.  The 
employee  is  required  to  request 
approval  in  writing,  describing  the 
organizations,  duties,  hours  of  work. 


and  remuneration  pertaining  to  the 
outside  employment.  Paragraph  (b) 
clarifies  the  standard  for  review  and 
approval.  To  ensure  that  §  7901.102  is 
not  in  itself  construed  as  authority  to 
totally  prohibit  outside  employment. 

§  7901.102(b)  states  that  approval  will 
be  granted  only  upon  a  determination 
that  the  prospective  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulations,  including  5  CFR  part  2635. 
Paragraph  (c)  is  intended  to  foster 
efficient  administration  by  allowing 
exclusion  from  the  approval 
requirement  for  classes  of  employees  as 
to  which  outside  employment  is 
unlikely  to  raise  issues  of  compliance 
with  5  CFR  part  2635.  Paragraph  (d) 
adds  a  definition  of  employment  for 
purposes  of  applying  the  requirement 
for  prior  approval  set  forth  in  paragraph 
(a)  of  the  seidion. 

III.  Repeal  of  Superseded  TVA 
Standards  of  Conduct  Regulations 

The  Tennessee  Valley  Authority  is 
repealing  those  sections  of  its  standards 
of  conduct  regulations  at  18  CFR  part 
1300  which  have  been  superseded  by 
the  OGE  regulations  at  5  CFR  parts  2634 
or  2635  or  by  the  TVA’s  supplemental 
regulations  at  new  5  CFR  7901  made 
effective  by  this  final  rule.  To  ensure 
that  employees  are  on  notice  of  the 
ethical  standards  to  which  they  are 
subject.  TVA  is  replacing  the 
superseded  standards  at  18  CFR  part 
1300  with  a  provision  that  cross- 
references  5  CFR  parts  2634,  2635,  and 
7901.  To  accommodate  the  removal  of 
superseded  provisions.  TVA  is 
renumbering  and  reissuing  existing 
sections  of  18  CFR  part  1300  dealing 
with  gambling,  harassment,  and  conduct 
prejudicial  to  the  Government  which 
have  not  been  superseded.  The  Office  of 
Government  Ethics  (OGE)  concurs  in  the 
reissuance  of  these  regulations  only 
insofar  as  it  has  determined  that  the 
substance  of  new  18  CFR  1300.102- 
1300.107  need  not  be  issued  as  part  of 
TVA’s  supplemental  regulations  at  5 
CFR  part  7901.  Pursuant  to  5  CFR 
2635.402(d),  TVA  is  also  renumbering 
and  reissuing,  with  a  revised  heading, 
its  regulatory  waivers  at  18  CFR 
1300.734— 14(c)  which  were  issued 
under  the  authority  of  18  U.S.C. 
208(b)(2);  it  is  anticipated  that  these 
waivers  will  be  superseded  in  the  future 
by  new  OGE  regulations.  See  60  FR 
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44706-44709  (August  28, 1995)  and  60 
FR  47208-47233  (September  11, 1995). 

rv.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

TVA  has  found  that  good  cause  exists 
under  5  U.S.C.  553  (b)  and  (d)(3)  for 
waiving,  as  unnecessary  and  contrary  to 
the  public  interest,  the  general  notice  of 
proposed  rulemaking  and  the  30-day 
delay  in  effectiveness  as  to  these  rules 
and  repeals.  The  supplemental 
regulations  are  essentially  a  restatement 
of  rules  previously  contained  in  the 
standards  of  conduct,  and  TVA  believes 
that  it  is  important  to  a  smooth 
transition  from  TVA  standards  of 
conduct  to  the  Executive  branch 
standards  that  these  rules  become 
effective  as  soon  as  possible. 
Furthermore,  this  rulemaking  is  related 
to  TVA  organization,  procedure,  and 
practice. 

Regulatory  Flexibility  Act 

TVA  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  these  regulations  will  not 
have  a  signiHcant  impact  on  small 
business  entities  because  they  affect 
only  TVA  employees. 

Paperwork  Reduction  Act 

TVA  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources 

List  of  Subjects 
5  CFR  Part  7901 

Conflict  of  interests.  Government 
employees. 

18  CFR  Part  1300 
Government  employees. 

Dated:  April  5, 1996. 

William  L.  Osteen, 

Associate  General  Counsel  and  Designated 
Agency  Ethics  Official,  Tennessee  Valley 
Authority. 

Approved:  April  12, 1996. 

Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Tennessee  Valley 
Authority,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
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Regulations  and  title  18,  chapter  XIII  of 
the  Code  of  Federal  Regulations  as 
follows: 

TITLE  5-{AMENDED] 

1.  A  new  chapter  LXIX,  consisting  of 
part  7901,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  LXIX— TENNESSEE  VALLEY 
AUTHORITY 

PART  7901— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
TENNESSEE  VALLEY  AUTHORITY 

Sec. 

7901.101  General. 

7901.102  Prior  approval  for  outside 
employment. 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  16  U.S.C.  831- 
831dd;  E.O.  12674,  54  FR  15159,  3  CFR,  1989 
Comp.,  p.  215,  as  modified  by  E.O.  12731,  55 
FR  42547,  3  CFR,  1990  Comp.,  p.  306;  5  CFR 
2635.105,  2635.803. 

§7901.101  General. 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Tennessee  Valley 
Authority  (TVA)  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  In 
addition,  some  TVA  employees  are 
subject  to  the  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

§  7901 .1 02  Prior  approval  for  outside 
employment. 

(a)  Before  engaging  in  outside 
employment,  with  or  without 
compensation,  an  employee,  other  than 
a  special  Government  employee,  must 
obtain  written  approval  from  the 
supervising  TVA  vice  president  or 
designee.  The  written  request  shall  be 
submitted  through  the  employee’s 
supervisor  or  human  resource  office  and 
shall,  at  a  minimum,  identify  the 
employer  or  other  person  for  whom  the 
services  are  to  be  provided,  as  well  as 
the  duties,  hours  of  work,  and 
compensation  involved  in  the  proposed 
outside  employment. 

(b)  Approval  under  paragraph  (a)  of 
this  section  shall  be  granted  only  upon 
a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
reflation,  including  5  CFR  part  2635. 

(c)  Vice  presidents  or  other  officers  of 
TVA  may,  after  consultation  with  the 
Designated  Agency  Ethics  Official, 
exempt  specified  classes  of  employees 
from  this  section  based  upon  a 
determination  that  the  official  duties  of 
employees  in  the  class  are  such  that 
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their  outside  employment  activities  are 
not  likely  to  raise  issues  of  compliance 
with  5  CFR  part  2635. 

(d)  For  purposes  of  this  section, 
employment  means  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
services  by  the  employee.  It  includes, 
but  is  not  limited  to,  personal  services 
as  an  officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher,  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not,  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  civic  organization,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  or  are  for 
compensation  other  than  reimbursement 
for  actual  expenses. 

18  CFR  CHAPTER  XIII— TENNESSEE 
VALLEY  AUTHORITY 

2.  Part  1300  is  revised  to  read  as 
follows: 

PART  1300— STANDARDS  OF 
CONDUCT  FOR  EMPLOYEES  OF 
TENNESSEE  VALLEY  AUTHORITY 

Sec. 

1300.101  Cross  reference  to  employee 
ethical  conduct  standards  and  other 
applicable  regulations. 

1300.102  Gambling,  betting,  and  lotteries. 

1300.103  General  conduct  prejudicial  to 
TVA. 

1300.104  Sexual  harassment. 

1300.105  National  origin  harassment. 

1300.106  Harassment  on  the  basis  of  race, 
color,  religion,  age,  or  disability. 

1300.107  Financial  interest  exemptions. 
Authority:  16  U.S.C.  831-831dd;  18  U.S.C. 

208(b)(2). 

§  1 300. 1 01  Cross  refererKss  to  employee 
ethical  conduct  standards  and  other 
applicable  regulations. 

Employees  of  the  Tennessee  Valley 
Authority  (TVA)  are  subject  to  the 
executive  branch-wide  standards  of 
ethical  conduct  at  5  CFR  part  2635  and 
to  the  TVA  regulations  at  5  CFR  part 
7901  which  supplement  the  executive 
branch-wide  standards.  In  addition, 
certain  TVA  employees  are  subject  to 
executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

§  1 300. 1 02  Gambling,  betting,  and 
lotteries. 

An  employee  shall  not  participate, 
while  on  Government-  or  TVA-owned  or 
leased  property  or  while  on  TVA  duty, 
in  any  gambling  activity  including  the 
operation  of  a  gambling  device,  in 
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conducting  a  lottery  or  pool,  in  a  game 
for  money  or  property,  or  in  selling  or 
purchasing  a  numbers  slip  or  ticket. 
However,  this  section  does  not  preclude 
activities: 

(a)  Necessitated  by  an  employee’s  law 
enforcement  duties;  or 

(b)  Under  section  7  of  Executive  Order 
12353  (47  FR  12785,  3  CFR,  1982 
Comp.,  p.  139)  and  similar  TVA- 
approved  activities. 

§  1 300.103  General  conduct  prejudicial  to 
TVA. 

An  employee  shall  not  engage  in 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct,  or 
other  conduct  prejudicial  to  TVA. 

§  1300.104  Sexual  harassment 

It  is  TVA  policy  that  all  TVA 
employees  are  responsible  for  assuring 
that  the  workplace  is  free  firom  sexual 
harassment.  Accordingly,  all  employees 
must  avoid  any  action  or  conduct  which 
could  be  viewed  as  sexual  harassment 
including: 

(a)  Unwelcome  sexual  advances; 

(b)  Requests  for  sexual  favors;  and 

(cj  Other  verbal  or  physical  conduct 

of  a  sexual  nature  when: 

(1)  Submission  to  such  conduct  is 
made  either  explicitly  or  implicitly  a 
term  or  condition  of  an  individual’s 
employment; 

(2)  Submission  to  or  rejection  of  such 
conduct  by  an  individual  is  used  as  the 
basis  for  employment  decisions 
affecting  such  individual;  or 

(3)  Such  conduct  has  the  purpose  or 
effect  of  unreasonably  interfering  with 
an  individual’s  work  performance  or 
creating  an  intimidating,  hostile,  or 
offensive  working  environment. 

§  1300.105  National  origin  harassment 

It  is  TVA  policy  that  all  TVA 
employees  are  responsible  for  assuring 
that  the  workplace  is  free  from  national 
origin  harassment.  Accordingly,  all 
employees  must  avoid  any  action  or 
conduct  which  could  be  viewed  as 
national  origin  harassment,  including 
ethnic  slurs  and  other  verbal  or  physical 
conduct  relating  to  an  individual’s 
national  origin  when  such  conduct: 

(a)  Has  the  purpose  or  effect  of 
creating  an  intimidating,  hostile,  or 
offensive  working  environment; 

(b)  Has  the  purpose  or  effect  of 
unreasonably  interfering  with  an 
individual’s  work  performance;  or 

(c)  Otherwise  adversely  affects  an 
individual’s  employment  opportunities. 

*§1300.106  Harassment  on  the  basis  of 
race,  color,  religion,  age,  or  disability. 

It  is  TVA  policy  that  all  TVA 
employees  are  responsible  for  assuring 
that  the  workplace  is  free  from 


harassment  on  the  basis  of  race,  color, 
religion,  age,  or  disability.  Accordingly, 
all  employees  must  avoid  any  action  or 
conduct  which  could  be  viewed  as 
harassment  on  these  bases,  including 
any  verbal  or  physical  conduct  relating 
to  an  individual’s  race,  color,  religion, 
age,  or  disability  when  such  conduct: 

(a)  Has  the  purpose  or  effect  of 
creating  an  intimidating,  hostile,  or 
offensive  working  environment; 

(b)  Has  the  purpose  or  effect  of 
unreasonably  interfering  with  an 
individual’s  work  {}erformance;  or 

(c)  Otherwise  adversely  affects  an 
individual’s  employment  opportunities. 

§  1300.107  Rnanclal  Interest  exemptions. 

In  accordance  with  the  provisions  of 
18  U.S.C.  208(b)(2),  TVA  has  exempted 
the  following  financial  interests  of  its 
employees  from  the  requirements  of  18 
U.S.C.  208(a)  upon  the  ground  that  such 
interests  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
such  employees’  services.  When  any  of 
the  following  exemptions  applies  only 
to  3  limited  range  of  official  actions, 
rather  than  all  official  acts,  the  range  of 
actions  will  be  specified  within  the 
language  of  the  exemption. 

(a)  investment  in  a  business 
enterprise  in  the  form  of  ownership  of 
bonds,  notes,  and  other  evidences  of 
indebtness  which  are  not  convertible 
into  shares  of  preferred  or  common 
stock  and  have  no  warrants  attached 
entitling  the  holder  to  purchase  stock 
provided  that  the  estimated  market 
value  of  the  interest  does  not  exceed 
$5,000; 

(b)  An  investment  in  the  form  of 
shares  in  the  ownership  of  enterprises, 
including  preferred  and  common  stocks 
whether  voting  or  nonvoting,  or 
warrants  to  purchase  such  shares,  or 
evidences  of  indebtedness  convertible 
into  such  shares  provided  that  the 
estimated  market  value  of  the  interest 
does  not  exceed  $5,000  and  does  not 
exceed  1  percent  of  the  estimated 
market  value  of  all  the  outstanding 
shares  of  the  enterprise; 

(c)  Shares  or  investments  in  a  well- 
diversified  money  market  or  mutual 
fund; 

(d)  Vested  interests  in  a  pension  fund 
arising  out  of  former  employment  and  to 
which  no  further  contributions  are  being 
made  in  the  employee’s  behalf, 
provided  that,  if  the  pension  plan  is  a 
defined  benefit  plan,  the  assets  of  the 
plan  are  diversified.  For  the  purpose  of 
this  provision,  payments  are  not 
considered  to  be  made  “in  the 
employee’s  behalf’  if  they  are  made 
solely  to  maintain  adequate  plan 
funding  rather  than  to  provide  specific 
benefits  for  the  employee;  or 


(e)  The  interest  an  employee  has  by 
virtue  of  his  or  her  personal  or  family 
use  of  electric  power  or  through  his  or 
her  interests  in  an  organization  using 
electric  power  generated  or  distributed 
by  TVA,  for  purposes  of  his  or  her 
official  actions  at  TVA  in  the  process  of 
developing  or  approving  TVA  power 
rate  schedules. 

[FR  Doc.  96-10940  Filed  5-3-96;  8:45  ami 
BIUJNQ  CODE  812(M»1-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  946 

[Docket  No.  FV96-846-2IFR] 

Irish  Potatoes  Grown  in  Washington; 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
State  of  Washington  Potato  Committee 
(Committee)  under  Marketing  Order  No. 
946  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  Irish  potatoes  grown  in 
Washington.  Authorization  to  assess 
potato  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program. 

DATES:  Effective  on  July  1, 1996. 
Comments  received  by  June  5, 1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  tbis  rule.  Comments  must  be 
sent  in  triplicate  to  tbe  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  munber  and  the  date  and 
page  number  of  tbis  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  FAX  202-720-5698,  or  Dennis  L. 
West,  Northwest  Marketing  Field  Office, 
Fruit  and  Vegetable  Division,  AMS, 
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USDA,  Green-Wyatt  Federal  Building, 
room  369, 1220  Southwest  Third 
Avenue,  Portland,  OR  97204,  telephone 
503-326-2724,  FAX  503-326-7440. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  113  and  Order  No.  946,  both  as 
amended  (7  CFR  part  946)  regulating  the 
handling  of  Irish  potatoes  grown  in 
Washington,  hereinafter  referred  to  as 
the  “order.”  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
“Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Washington  potato  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes 
beginning  July  1, 1996,  and  continuing 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Washington  potatoes  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  5500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Washington  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  Washington  potato  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  fi'om  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Washington  potatoes.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  February  15, 
1996,  and  unanimously  recommended 
1996—97  expenditures  of  $42,500  and  an 
assessment  rate  of  $0,003  per 
hundredweight  of  potatoes.  In 
comparison,  last  year’s  budgeted 
expenditures  were  $42,300.  The 
assessment  rate  of  $0,003  is  the  same  as 
last  year’s  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$17,400  for  an  agreement  with  the 
Washington  State  Potato  Commission  to 
provide  miscellaneous  services  to  the 
Committee  and  $6, 000  for  compliance 
audits,  the  same  as  the  budgeted 
amounts  for  these  items  in  1995-96. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Washington  potatoes. 
Potato  shipments  for  the  year  are 
estimated  at  9,000,000  hundredweight 
which  should  provide  $27,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
funds  from  the  Committee’s  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  remaining  in 


the  reserve  at  the  end  of  the  1996-97 
fiscal  period  should  be  about  $74,500. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Agricultural  Marketing  Service  has 
determined  that  this  rule  will  not  have' 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee’s  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
1996-97  fiscal  period  begins  on  July  1, 
1996,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
potatoes  handled  during  such  fiscal 
period;  (3)  handlers  are  aware  of  this 
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action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  946 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  946  is  amended  as 
follows: 

PART  946— IRISH  POTATOES  GROWN 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  946  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  946.248  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§946.248  Assessment  rate. 

On  and  after  July  1, 1996,  an 
assessment  rate  of  $0,003  per 
hundredweight  is  established  for 
Washington  potatoes. 

Dated:  April  30, 1996. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

IFR  Doc.  96-11151  Filed  5-3-96;  8:45  ami 
BILLING  CODE  3410-02-P 


7  CFR  Part  956 

[Docket  No.  FV96-956-2IFR] 

Sweet  Onions  Grown  in  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Walla  Walla  Sweet  Onion  Committee 
(Committee)  under  Marketing  Order  No. 
956  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  Sweet  Onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 
Washington  and  Northeast  Oregon. 
Authorization  to  assess  onion  handlers 
enables  the  Committee  to  incul 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 


DATES:  Effective  on  June  1, 1996. 
Comments  received  by  June  5, 1996,  * 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Do^et 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  FAX  202-720-5698,  or  Robert  J. 
Curry,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Green-Wyatt  Federal 
Building,  room  369, 1220  Southwest 
Third  Avenue,  Portland,  OR  97204, 
telephone  503-326-2724,  FAX  503- 
326-7440. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  956  (7  CFR  part  956) 
regulating  the  handling  of  Sweet  Onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon,  hereinafter  referred  to  as  the 
“order.”  The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  mle  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Walla  Walla  Sweet  Onion 
handlers  are  subject  to  assessments. 
Fimds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  bq  applicable  to  all 
assessable  onions  beginning  Jime  1, 
1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefirom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Adt  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  producers 
of  Walla  Walla  Sweet  Onions  in  the  , 
production  area  and  approximately  30 
b^dlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  Walla 
Walla  Sweet  Onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  Walla  Walla  Sweet  Onion 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Walla  Walla  Sweet  Onions.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  afiected  persons  have  an 
opportunity  to  participate  and  provide 
input. 
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The  Comniittee  met  on  March  12, 

1996,  and  unanimously  recommended 
1996-97  expenditures  of  $114,000  and 
an  assessment  rate  of  $0.19  per  50- 
pound  bag  or  equivalent  of  onions.  In 
comparison,  last  year’s  budgeted 
expenditures  were  $72,000.  The 
assessment  rate  of  $0.19  is  $0.07  higher 
than  last  year’s  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$34,000  for  administrative  expenses, 
$62,000  for  research  and  promotion,  and 
$9,000  for  compliance.  Budgeted 
expenses  for  these  items  in  1995-96 
were  $28,000,  $22,000,  and  $9,000, 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Walla  Walla  Sweet 
Onions.  Onion  shipments  for  the  year 
are  estimated  at  600,000  50-pound  bags 
which  should  provide  $114,000  in 
assessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  beginning  of 
the  1996-97  fiscal  period  are  estimated 
at  $27,000.  Funds  in  the  reserve  will  be 
kept  within  the  maximum  permitted  by 
the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imiform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  * 
Agricultural  Marketing  Service  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
eflfective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Fmther  rulemaking  will 
be  undertaken  as  necessary.  The 


Committee’s  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  detenpined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996—97  fiscal  period 
begins  on  June  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  onions  hemdled  during 
such  fiscal  period;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  the  assessment  rate  action 
issued  last  year;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  956  is  amended  as 
follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

1.  The  authority  citation  for  7  CFR 
part  956  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  956.202  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Annual  Code  of  Federal  Regulations. 

§956.202  .Assessment  rate. 

On  and  after  June  1, 1996,  an 
assessment  rate  of  $0.19  per  50  pound 
bag  or  equivalent  is  established  for 
Walla  Walla  Sweet  Onions. 


Dated:  April  30, 1996. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  96-11150  Filed  5-03-96;  8:45  amj 
BILUNG  CODE  341(M)2-P 


7  CFR  Part  985 

[Docket  No.  FV96-985-2-IFR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Spearmint  Oil  Administrative 
Committee  (Committee)  under 
Marketing  Order  No.  985  for  the  1996- 
97  and  subsequent  fiscal  periods.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of 
spearmint  oil  produced  in  the  Far  West. 
Authorization  to  assess  spearmint  oil 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
DATES:  Effective  on  June  1, 1996. 
Comments  received  by  Jime  5, 1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  (202) 
720—5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone  (503) 
326-2724;  or  Tershirra  T.  Yeager, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS',  USDA,  room  2525,  South 
Building,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
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Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah), 
hereinafter  referred  to  as  the  “order.” 

The  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
“Act.” 

The  Department  of  Agriculture 
(Departmeht)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  Far  West  spearmint  oil 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  spearmint  oil  beginning  June 
1, 1996,  and  continuing  imtil  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sectary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  260 
producers  of  sptearmint  oil  in  the 
production  area  and  8  handlers  subject 
to  regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
minority  of  spearmint  oil  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  spearmint  oil  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  ^m  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  of  Far  West  spearmint  oil. 
They  are  familiar  with  the  Committee’s 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  afiected  persons  have  an 
opportiuiity  to  participate  and  provide 
input. 

The  Committee  met  on  February  27, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $230,752  and 
an  assessment  rate  of  $0.10  per  pound 
of  spearmint  oil.  In  comparison,  last 
year’s  budgeted  expenditures  were 
$233,272.  The  assessment  rate  of  $.10  is 
the  same  as  last  year’s  established  rate. 
Major  expenditures  recommended  by 
the  Committee  for  1996-97  include 
$96,200  for  administrative  expenses, 
$113,552  for  salaries,  and  $21,000  for 
committee  travel.  Budgeted  expenses  for 
these  items  in  1995-96  were  $102,900, 
$107,372,  and  $23,009,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Far  West  spearmint  oil. 
Spearmint  oil  shipments  for  the  year  are 
estimated  at  2,081,610  pounds  which 
should  provide  $208,161  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  committee’s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1996-97 
fiscal  year  are  estimated  at  $162,923. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 


the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interest^ 
persons  may  express  their  views  at  these 
meetings,  llie  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
is  needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee’s  1996-97  budget  and  those 
for  subsequent  fiscal  years  will  be 
reviewed  and  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Punuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  e^ect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
begins  on  June  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  spearmint  oil  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
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received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  985 
Marketing  agreements.  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  985.141  is  added  to  read  as 
follows: 

§  985. 1 41  Assessment  rate. 

On  and  after  June  1, 1996,  an 
assessment  rate  of  $0.10  per  pound  is 
established  for  Far  West  spearmint  oil. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  April  30, 1996. 

Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

IFR  Doc.  96-11152  Filed  5-3-96;  8:45  am] 
BIUJNG  CODE  341(M)2-P 


7  CFR  Part  1007 

pocket  No.  AO-366-A37;  DA-9S-22] 

Milk  In  the  Southeast  Marketing  Area; 
Order  Amending  the  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  certain 
location  adjustments  under  the 
Southeast  Federal  milk  marketing  order. 
The  amendments  are  based  upon 
industry  proposals  considered  at  a 
public  hearing  held  on  September  19, 
1995.  The  amended  order  was  approved 
by  more  than  two-thirds  of  the 
producers  voting  in  the  specified 
marketing  area. 

EFFECTIVE  DATE:  July  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Division,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 


examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amended  order  will  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  thff  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  hill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  August  11, 
1995;  published  August  17, 1995  (60  FR 
42815). 

Supplemental  Notice  of  Hearing: 
Issued  September  8, 1995;  published 
September  13, 1995  (60  FR  47495). 

Recommended  Decision:  Issued 
December  18, 1995;  published 
December  27, 1995  (60  FR  66929). 

Final  Decision:  Issued  March  18, 

1996;  published  March  22,  1996  (61  FR 
11756). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 


(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Southeast 
marketing  area.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  Southeast  order,  as  hereby 
amended,  and  all  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  eu^a.  The 
minimum  prices  specified  in  the  order, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  Southeast  order,  as  hereby 
amended,  will  regulate  tlie  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

(b)  ^terminations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk  which 
is  marketed  within  the  Southeast 
marketing  area  to  sign  a  proposed 
marketing  agreement  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy 
of  the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  favored  by  at  least 
two-thirds  of  the  producers  who  during 
December  1995  were  engaged  in  the 
production  of  milk  for  sale  in  the 
Southeast  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
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handling  of  milk  in  the  Southeast 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  further  amended,  as 
follows: 

PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1007  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§  1007.2  [Amended] 

2.  In  §  1007.2,  Zone  11,  under 
“Alabama  Counties”  the  words  “(more 
than  20  miles  from  the  Mobile  city 
hall)”  are  removed  following  the  word 
“Mobile”  and  under  “Louisiana 
Parishes”  the  words  “(north  of  State 
Highway  16)”  are  added  following  the 
word  “Tangipahoa”. 

3.  In  §  1007.2,  Zone  12,  the  heading 
“Alabama  Counties”  and  the  entry 
under  it  are  removed  and  under 
“Louisiana  Parishes”  the  words 
“Tangipahoa  (south  of  State  Highway 
16)”  are  added  following  the  word  “St. 
Mary,”. 

§1007.50  [Amended] 

4.  In  §  1007.50(d),  the  words  “value 
per  hundredweight  of  3.5  percent  milk 
and  rounded  to  the  nearest  cent,  and 
subject  to  the  adjustments  set  forth  in 
paragraph  (c)  of  this  section  for  the 
applicable  month”  are  removed  and  the 
words  “times  35  and  rounded  to  the 
nearest  cent”  are  added  in  their  place. 

§1007.92  [Amended] 

5.  In  the  introductory  text  of 

§  1007.92(c),  the  word  “four”,  where  it 
appears  for  the  third  and  final  time,  is 
changed  to  read  “three”. 

Dated:  April  29, 1996. 

Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

[FR  Doc.  96-10992  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3410-02-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 
RIN  3052^652 

Loan  Policies  and  Operations; 

Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  part  614  on  March  20, 
1996  (61  FR  11303).  The  final  regulation 


removes  the  requirement  that  Farm 
Credit  institutions  give  borrowers  10 
days  prior  notification  of  a  change  in  the 
interest  rate  on  their  variable  rate  loans 
and  replaces  it  with  a  10-day  post 
notification  for  interest  rate  changes  for 
administered  rate  loans  and  a  30-day 
notice  if  the  loan  is  tied  to  an  external 
index.  In  accordance  with  12  U.S.C. 
2252,  the  effective  date  of  the  final  rule 
is  30  days  from  the  date  of  publication 
in  the  Federal  Register  during  which 
either  or  both  Houses  Congress  are  in 
session.  Based  on  the  records  of  the 
sessions  of  Congress,  the  effective  date 
of  the  regulations  is  May  3, 1996. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  614  published  on 
March  20, 1996  (61  FR  11303)  is 
effective  May  3, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Child,  Policy  Analyst,  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4498, 
TDD  (703)  883^444, 
or 

Joy  E.  Strickland,  Senior  Attorney, 
Regulatory  Operations  Division, 

Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 

(12  U.S.C.  2252(a)  (9)  and  (10)) 

Dated:  May  1, 1996. 

Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc;  96-11225  Filed  5-03-96;  8:45  am] 
BILUNG  CODE  CTOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-ANE-68;  Amendment  39- 
9461;  AO  95-26-03] 

Airworthiness  Directives;  Pratt  and 
Whitney  JT8D  Series  Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  95-26-03  applicable  to  Pratt  & 
Whitney  (PW)  JT8D  series  turbofan 
engines  that  was  published  in  the 
Federal  Register  on  December  27, 1995 
(60  FR  66872).  An  engine  model  was 
omitted  from  the  Applicability 
paragraph.  This  document  adds  the 
omitted  engine  model.  In  all  other 


respects,  the  original  document  remains 
the  same. 

DATES:  Effective  May  6, 1996. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Pratt  &  Whitney  (PW)  JT8D  series 
turbofan  engines,  was  published  iu  the 
Federal  Register  on  Dumber  27, 1995 
(60  FR  66872).  The  following  correction 
is  needed; 

On  page  66874,  in  the  first  column,  in 
the  Compliance  Section,  in  the 
Applicability  paragraph,  in  the  second 
line,  “Models  JT8D-1,  — lA,  -IB,  -7, 
-7A,  -9,  -9A  “  should  read  “Models 
JT8D-1,  -lA.  -IB.  -7,  -7  A,  -7B.  -9, 
-9A.” 

Issued  in  Burlington,  MA,  on  April  17, 
1996. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  96-11172  Filed  5-3-96;  8:45  am] 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-CE-22-AD;  Amendment  39- 
9610;  AD  96-10-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Maule 
Aerospace  Technologies,  Inc.  Models 
M-4-210  and  M-4-210C  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Maule  Aerospace 
Tedmologies,  Inc.  (Maule)  Models  M- 
4-210  and  M— 4-210C  airplanes  that 
have  Dual  Exhaust  System  5230F 
installed.  This  action  requires  relocating 
the  gascolator  and  electv;c  fuel  pump 
away  from  the  dual  exhaust  system.  The 
Federal  Aviation  Administration  (FAA) 
recently  became  aware  that,  with  these 
dual  exhaust  systems  installed  on  the 
affected  airplanes,  the  left-hand  exhaust 
stack  is  routed  almost  directly  below  the 
fuel  gascolator.  The  close  proximity  of 
the  flammable  fuel  to  the  exhaust 
system  presents  an  unsafe  condition  and 
violates  current  regulations.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  airplane  engine  fire  caused 
by  the  close  proximity  of  the  fuel 
gascolator  and  electric  fuel  pump  to  the 
exhaust  system. 

DATES:  Effective  June  21, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  21. 
1996. 
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addresses:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Maule  Aerospace  Technology,  Inc.,  Lake 
Maule,  Route  5,  Box  318,  Moultrie, 
Georgia  31768;  telephone  (912)  985- 
2045;  facsimile  (912)  890-2402.  This 
information  may  also  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  95-CE-22-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Ofiice  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Craft-Lloyd,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Ofiice,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7373;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Maule  Models  M-4-210  and  M— 4— 210C 
airplanes  that  have  Dual  Exhaust 
System  5230F  installed  was  published 
in  the  Federal  Register  on  Jime  12, 1995 
(60  FR  35877).  The  action  proposed  to 
require  relocating  the  gascolator  and 
electric  fuel  piunp.  Accomplishment  of 
the  proposed  action  would  be  in 
accordance  with  Maule  Service  Bulletin 
No.  10,  dated  September  16, 1994. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additions!  burden  . 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  125  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  jier  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $158  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $79,750. 
liiis  figure  is  based  on  the  assumption 
that  no  owner/operator  of  the  affected 
airplanes  has  relocated  the  gascolator 
and  electric  fuel  pump. 


Maule  has  informed  the  FAA  that 
enough  parts  have  been  distributed  to 
accomplish  the  relocation  on  two  of  the 
affected  airplanes.  Assuming  that  each 
owner/operator  that  received  parts  has 
accomplished  the  relocation,  the  cost 
impact  upon  the  public  is  reduced  by 
$1,276  from  $79,750  to  $78,474. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  imder 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piueuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended]  * 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-10-65  Maule  Aerospace  Technologies, 
Inc.:  Amendment  39-9610;  Docket  No. 
95-CE-22-AD. 

Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category,  that  have  Dual  Exhaust  System 
5230F  installed: 


Model 

Serial  numbers 

M-4-210 

1001  through  1045. 

M-4-210C 

1001C  through  1080C. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  within  the  next  50 
hours  time-in-  service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  an  airplane  engine  fire  caused 
by  the  close  proximity  of  the  fuel  gascolator 
and  electric  fuel  pump  to  the  exhaust  system, 
accomplish  the  following: 

(a)  Relocate  the  gascolator  and  fuel  pump 
from  above  the  air  egress  to  the  left-side  of 
the  airplane  in  accordance  with  Maule 
Service  Bulletin  No.  10,  dated  September  16, 
1994. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACQ),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  The  relocation  required  by  this  AD 
shall  be  done  in  accordance  with  Maule 
Service  Bulletin  No.  10,  dated  September  16, 
^94.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  Maule  Aerospace  Technology,  Inc., 

Lake  Maule,  Route  5,  Box  318,  Moultrie, 
Georgia  31768.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  (39-9610)  becomes 
effective  on  June  21, 1996. 
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Issued  in  Kansas  City,  Missouri,  on  April 
30. 1996. 

Bobby  W.  Sexton, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  96-11167  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  4910-13-U 


14CFRPart  39 

[Docket  No.  Docket  No.  94-ANE-56; 
Amendment  39-9513;  AD  96-04-02] 

Airworthiness  Directives;  AlliedSignal 
Inc.  ALF502L  Series  Turbofan  Engine 

AGENCY:  Federal  Aviation 
Administration,  DOT, 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  96-04-02  applicable  to 
AlliedSignal  Inc.  (formerly  Textron 
Lycoming)  ALF502L  series  turhofan 
engines  that  was  published  in  the 
Federal  Register  on  February  29, 1996 
(61  FR  7692).  The  AD  number  in  the 
compliance  section  is  incorrect.  This 
document  corrects  the  AD  number.  In 
all  other  respects,  the  original  document 
remains  the  same. 

DATES:  Effective  May  6, 1996. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  AlliedSignal  Inc.  (formerly  Textron 
Lycoming)  ALF502L  engines,  was 
published  in  the  Federal  Register  on 
February  29, 1996  (61  FR  7692).  The 
following  correction  is  needed: 

On  page  7693,  in  the  middle  column, 
in  the  Compliance  Section  2.,  in  the 
fourth  line,  “94-04-02”  should  read 
“96-04-02.” 

Issued  in  Burlington,  MA,  on  April  22, 
1996. 

fay  ).  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  96-11173  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  4910-13-U 

14CFRPart73 

[Airspace  Docket  No.  95-ANE-71] 

Change  in  Using  Agency  for  Restricted 
Areas  R-4102A  and  B,  Fort  Devens; 

MA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  for  Restricted  Areas  R-4102A 
and  B,  Fort  Devens,  MA,  from  “Director 
of  Plans,  Training  and  Security,  Fort 


Devens,  MA”  to  “Chief,  Reserve 
Component  Division,  Devens  Reserve 
Forces  Training  Area,  Ayer,  MA.”  This 
is  an  administrative  change  resulting 
from  a  realignment  of  responsibilities 
within  the  Department  of  the  Army. 
There  are  no  changes  to  the  boundaries, 
designated  altitudes,  time  of 
designation,  or  activities  conducted 
within  these  restricted  areas. 

EFFECTIVE  DATE:  0901  UTC,  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division 
(ATA— 400),  Office  of  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3075. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  using  agency  for  Restricted  Areas  R- 
4102A  and  B,  Fort  Devens,  MA,  from 
“Director  of  Plans,  Training  and 
Security,  Fort  Devens,  MA”  to  “Chief, 
Reserve  Component  Division,  Devens 
Reserve  Forces  Training  Area,  Ayer, 
MA.”  This  is  an  administrative  change 
to  reflect  organizational  changes  within 
the  Department  of  the  Army.  There  are 
no  changes  to  the  dimensions,  time  of 
designation,  or  activities  conducted 
within  the  affected  restricted  areas. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary.  Section  73.41  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8C  dated  June  29. 1995. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafiic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 


Environmental  Review 

This  action  changes  the  using  agency 
of  the  restricted  areas.  There  are  no 
changes  to  the  boundaries,  designated 
altitudes,  times  of  designation,  or 
activities  conducted  within  the  affected 
restricted  areas.  Accordingly,  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  as  set  forth 
in  FAA  Order  1050.1D,  “Policies  and 
Procedures  for  Considering 
Environmental  Impacts”  and  the 
National  Environmental  Policy  Act. 

List  of  Subjects  in  14  CFR  Part  73 
Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows; 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.41  [Amended] 

2.  Section  73.41  is  amended  as 
follows: 

R— 4102A  Fort  Devens,  MA  [Amended] 

By  removing  “Using  agency.  Director  of 
Plans,  Training  and  Security,  Fort  Devens, 
MA.”  and  substituting  the  following:  “Chief,- 
Reserve  Component  Division,  Devens 
Reserve  Forces  Training  Area,  Ayer,  MA.” 
R-4102B  Fort  Devens,  MA  [Amended] 

By  removing  “Using  agency.  Director  of 
Plans,  Training  and  Security,  Fort  Devens, 
MA.”  and  substituting  the  following:  “Chief, 
Reserve  Component  Division,  Devens 
Reserve  Forces  Training  Area,  Ayer,  MA.” 

Issued  in  Washington,  E)C,  on  April  16, 
1996. 

Nancy  B.  Kalinowski, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

[FR  Doc.  96-11252  Filed  5-3-96;  8:45  am) 
BKJJNG  CODE  4t10-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 

Ethics  Training  for  Registrants 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rules. 

summary:  On  December  14. 1995,  the 
Commodity  Futures  Trading 
Commission  (Commission  or  CFTC) 
published  for  comment  proposed 
amendments  to  §  3.34,  whi(±  governs 
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ethics  training  for  Commission 
registrants.  These  amendments  require 
ethics  training  providers,  who  have  not 
already  been  authorized  by  the 
Commission  to  provide  ethics  training, 
to  pass  the  Series  3  Examination,  the 
standard  industry  proficiency  test,  and 
possess  three  years  of  relevant 
experience.  The  rule  is  now  also 
applicable  to  state-accredited  entities, 
which  in  the  past  were  exempt  firom 
certain  requirements. 

EFFECTIVE  DATE:  These  rule  amendments 
will  become  effective  June  5, 1996. 
However,  with  respect  to  state- 
accredited  p>ersons  or  entities  providing 
ethics  training  pursuant  to  §  3.34  as  of 
March  29, 1996,  the  applicable  date 
shall  be  August  6, 1996. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel  or  M5nra  R.  Silberstein, 
Attorney-Advisor,  Division  of  Trading 
and  Markets,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Telephone  (202) 
418-5450. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  210  of  the  Futures  Trading 
Practices  Act  of  1992  added  a  new 
paragraph  (b)  to  Section  4p  of  the 
Commodity  Exchange  Act  (Act)  to 
mandate  ethics  training  for  persons 
required  to  be  registered  under  the  Act.* 
On  April  6, 1993,  the  Commission 
adopted  Rule  3.34  to  implement  this 
Congressional  mandate.^  Rule  3.34 
requires  natiural  persons  registered 
under  the  Act  to  attend  ethics  training 
to  ensure  that  they  understand  their 
responsibilities  to  the  public  under  the 
Act.  The  required  training  must  address 
the  requirements  of  the  Act  and  relevant 
rules  concerning  the  treatment  and 
handling  of  customer  orders  and 
business.  Issues  to  be  addressed  may 
include:  Honesty,  fairness  and  the 
interests  of  customers  and  the  integrity 
of  the  markets;  effective  supervisory 
systems  and  controls;  assessment  of 


*  This  provision  of  the  Act  is  codified  at  7  U.S.C. 
6p(b)  (1994)  and  states  that: 

The  Commission  shall  issue  regulations  to  require 
new  registrants,  within  6  months  after  receiving 
such  registration,  to  attend  a  training  session,  and 
all  other  registrants  to  attend  periodic  training 
sessions,  to  ensure  that  registrants  understand  their 
responsibilities  to  the  public  under  this  Act, 
including  responsibilities  to  observe  just  and 
equitable  principles  of  trade,  any  rule  or  regulation 
of  the  Commission,  any  rule  of  any  appropriate 
contract  market,  registered  futures  association,  or 
other  self-regulatory  organization,  or  any  other 
applicable  Federal  or  state  law,  rule  or  regulation. 

^58  FR  19575,  19584-19587, 19593-19594  (Apr. 
15, 1993).  In  September,  1993,  the  Commission 
issued  a  Federal  Register  release  to  clarify  the 
procedures  to  be  followed  by  persons  seeking  to 
provide  ethics  training  pursuant  to  Rule  3.34.  58  FR 
47890  (Sept.  13, 1993). 


hnancial  circumstances  and  investment 
experience  of  customers;  disclosure  of 
material  information;  and  avoidance  of 
conflicts  of  interest. 

New  registrants  must  attend  ethics 
training  within  six  months  of  being 
granted  registration  and  every  three 
years  thereafter.  The  initial  training  is 
required  to  be  at  least  fourjiours  in 
duration;  subsequent  training  must  be  at 
least  one  hour  in  duration.  Persons 
registered  when  Rule  3.34  became 
eff^tive  on  April  26, 1993  were  granted 
until  April  26, 1996  to  attend  an  initial 
training  session  of  at  least  two  hours  in 
duration  and  thereafter  to  attend  a  one- 
hour  session  every  three  years.  Ethics 
trainers  must  maintain  records  of 
materials  used  in  such  training  and  of 
attendees  at  such  training. 

In  December  1995,  the  Commission 
adopted  amendments  to  Rule  3.34  to 
enhance  the  operation  of  the  ethics 
training  program  and  furnish  additional 
guidance  with  respect  to  the  activities  of 
ethics  training  providers.^  These 
amendments,  which  became  effective  on 
January  12, 1996,  require,  among  other 
things,  that  a  person  seeking  to  provide 
ethics  training  certify  that  he  is  not 
subject  to  a  statutory  disqualiftcation 
from  registration  under  the  Act,^  barred 
firom  service  on  self-regulatory 
organization  (SRO)  governing  boards  or 
committees,^  or  subject  to  a  pending 
proceeding  concerning  possible 
violations  of  the  Act  or  rules  or  orders 
promulgated  thereimder.^  Also  in 
Deceml^r  1995,  the  Commission 
published  proposals  for  further 
amendments  to  Rule  3.34  which  would 
require  that  persons  who  seek  to 
provide  ethics  training:  (1)  present 
satisfactory  evidence  of  successful 
completion  of  proficiency  testing 


5  60  FR  63907  (Dec.  13. 1995). 

'*  7  U.S.C.  12a(2)  and  (3)(1994).  The  Act  specifies 
several  grounds  for  disqualification  from 
registration  including,  among  others,  a  prior 
revocation  of  registration,  felony  conviction,  and  an 
injunction  relating  to  futures  or  securities  activities. 

^  No  person  may  serve  on  SRO  governing  boards 
or  committees  who,  among  other  things,  has  been 
found  within  the  prior  three  years  to  have 
committed  a  "disciplinary  offense”  or  entered  into 
a  settlement  agreement  with  respect  to  a  charge 
involving  a  “disciplinary  offense,”  is  currently 
suspended  from  trading  on  any  contract  market,  is 
suspended  or  expelled  finm  membership  in  any 
SRO,  or  is  currently  subject  to  an  agreement  with 
the  Commission  or  an  SRO  not  to  apply  for 
registration  or  membership.  A  “disciplinary 
offense”  for  these  purposes  means  any  violation  of 
the  Act  or  the  rules  promulgated  thereunder  or  SRO 
rules  other  than  those  relating  to;  (1)  Decorum  or 
attire;  (2)  financial  requirements;  or  (3)  reporting  or 
recordkeeping,  unless  resulting  in  fines  aggregating 
more  than  $5,000  in  a  calendar  year,  provided  such 
SRO  rule  violations  did  not  involve  fraud,  deceit  or 
conversion,  or  result  in  a  suspension  or  expulsion. 
17  CFR  1.63  (1995). 

^  See  Commission  Rule  3.34(b)(3),  60  FR  63907, 
63912. 


requirements  estahlished  by  a  registered 
futures  association;  and  (2)  possess  a 
minimum  of  three  years  of  relevant 
experience.  The  Commission  also 
proposed  to  amend  Rule  3.34  to 
eliminate  the  provision  permitting  state- 
accredited  entities  to  provide  ethics 
training  without  compliance  with  the 
requirements  applicable  to  other 
providers  imder  the  rule.'' 

The  Commission  received  five 
comment  letters  on  the  proposed  rule 
amendments.  The  commenters  included 
a  registered  futures  association,  an  SRO 
and  three  ethics  training  providers.  The 
commenters  generally  supported  the 
objectives  of  the  proposed  rule 
amendments,  but  some  commenters 
recommended  modifications  of  the 
proposals.  Comments  addressed  to 
specific  provisions  of  the  proposed  rule 
amendments  and  the  Commission’s 
resolution  of  the  issues  raised  therein 
are  discussed  below  in  the  context  of 
the  relevant  rule  provision. 

Based  upon  its  review  of  the 
comments  received  and  in  light  of  its 
experience  in  administering  this 
program,  the  Commission  has  adopted, 
substantially  in  the  form  proposed,  the 
amendments  to  Rule  3.34  regarding 
ethics  training  providers  published  in 
December  1995.  The  amendments 
adopted  herein  will  require  any  person 
other  than  an  SRO  seeldng  to  provide 
ethics  training  to  meet  a  proficiency 
testing  requirement  and  possess  a 
minimum  of  three  years  of  relevant 
experience.  These  amendments  have 
been  adopted  generally  as  proposed, 
with  certain  clarifications  based  upon 
the  Commission’s  review  of  the 
comments  received.  The  provisions  of 
the  rule  relating  to  the  topics  to  be 
covered  in  ethics  training  and  the 
minimum  requirements  for  attendance 
by  registrants  at  such  training  remain 
unchanged. 

II.  Amendments  to  Conunission  Rule 
3.34 

A.  Proficiency  Testing  and  Minimum 
Experience  Requirements 

Currently,  Rule  3.34  requires  that  any 
person  seeking  to  provide  ethics 
training  to  registrants  under  Rule  3.34, 
other  than  an  SRO  or  a  state-accredited 
entity,  certify  to  a  registered  futures 
association  that  such  person,  any 
principals  thereof  (as  defined  in 
Commission  Rule  3.1(a))  ^  and  any 
individuals  who,  on  behalf  of  such 
person,  present  ethics  training  or 
prepare  ethics  training  videotapes  or 
electronic  presentations  are  not  subject 


7  60  FR  64132  (Dec.  14, 1995). 
» 17  CFR  3.1(a)  (1995). 
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to:  (1)  Statutory  disqualification  from 
registration  under  S^tions  8a  (2)  or  (3) 
of  the  Act;  (2)  a  bar  from  service  on  SRO 
governing  boards  or  committees  based 
upon  disciplinary  histories  pursuant  to 
•Commission  Rule  1.63  or  any  SRO  rule 
adopted  thereunder;  and  (3)  a  pending 
adjudicatory  proceeding  under  Sections 
6(c),  6(d),  or  9  of  the  Act,  or  similar 
proceeding  under  Section  8a  of  the  Act, 
or  Commission  Rules  3.55,  3.56  or  3.60. 

If  the  person  intends  to  conduct  training 
via  videotape  or  electronic  presentation, 
he  must  also  certify  that  he  will 
maintain  documentation  reasonably 
designed  to  verify  attendance  of 
registrants  at  such  presentations  for  the 
minimum  time  required.  These 
certifications  are  continuous;  thus,  if 
circiunstances  change  which  result  in 
the  certification  becoming  inaccurate, 
the  ethics  training  provider  must 
promptly  so  inform  the  registered 
futures  association  which,  upon  being 
so  notified,  shall  refuse  to  include  in,  or 
shall  remove  such  person  from,  the  list 
of  ethics  training  providers.^ 

The  amendments  to  Rule  3.34 
proposed  in  December  1995  would 
require  any  person  seeking  to  provide 
ethics  training  (other  than  an  SRO)  to 
furnish  satisfactory  evidence  to  a 
registered  futures  association  that  he  has 
met  the  proficiency  testing  requirement 
established  by  a  registered  futures 
association  pursuant  to  Section  17(p)(l) 
of  the  Act  for  the  registration  of 
commodity  professionals and 
possesses  three  years  of  relevant 
experience.  Currently,  the  National 
Commodity  Futures  Examination  (Series 
3  Exam)  is  the  proficiency  test  required 
to  be  completed  by  most  commodity 
professionals." 

The  proficiency  requirement,  coupled 
with  a  three-year  experience 
requirement,  provides  an  even-handed, 
objective  basis  for  assuring  a  minimum 
level  of  expertise.  Further,  such  _ 

standards  are  compatible  with  the 
'  method  used  by  the  Commission  to  date 
in  reviewing  applications  from  potential 
offerors  of  ethics  training.  As  the 
Commission  noted  in  proposing  the 
original  Rule  3.34,  “pedagogical 
expertise  and  knowledge  of  futures  are 
factors  that  should  be  taken  into 
consideration  in  evaluating  potential 


’Commission  Rule  3.34(b)(3),  60  FR  63907, 
63912. 

'“Section  17(p)(l)  of  the  Act,  7  U.S.C. 
21(p)(l)(1994),  provides,  in  part,  that  a  registered 
futures  association  must  establish  training 
standards  and  proficiency  testing  for  persons 
involved  in  the  solicitation  of  transactions  subject 
to  the  Act,  supervisors  of  such  persons,  and  all 
persons  for  whom  it  has  registration 
res{>onsibiIities. 

' '  See  NFA  Registration  Rule  401. 


offerors  of  ethics  training.” 

Consequently,  in  reviewing  applications 
filed  under  Rule  3.34  by  persons  seeking 
to  provide  ethics  training,  the 
Commission  has  endeavored  to  assure 
that  such  providers  demonstrate 
pedagogical  experience  and  knowledge 
of  the  futures  markets. 

In  commenting  on  these  proposed 
amendments,  the  National  Futures 
Association  (NFA)  stated  that  it  fully 
supports  the  concept  of  requiring  ethics 
training  providers  to  meet  objective  and 
readily  measurable  standards  of 
proficiency.  NFA  reiterated  its  view, 
expressed  initially  in  commenting  upon 
the  amendments  to  Rule  3.34  in 
December  1995,  that  it  is  imperative  that 
these  standards  assure  that  ethics 
training  providers  possess  a  working 
knowledge  of  the  futures  industry  and 
relevant  regulations.  NFA  expressed  its 
belief  that  satisfactory  completion  of  the 
Series  3  Exam,  in  conjunction  with 
three  years  of  relevant  experience, 
generally  will  achieve  this  end. 

Two  commenters  suggested  that 
persons  having  certain  types  of 
experience,  e.g.,  former  CFTC 
Commissioners  or  non-compensated 
instructors,  should  be  automatically 
exempted  from  the  proficiency  testing 
requirement.  One  commenter  expressed 
concern  that  the  proposed  amendments 
would  exclude  attorneys  who  have 
practiced  extensively  in  this  field  but 
who  would  be  unwilling  to  incur  the 
time  and  expense  associated  with  taking 
the  Series  3  Exam.  This  commenter 
recommended  an  alternative  proficiency 
requirement  to  the  Series  3  Exam  based 
upon  representations  that  the  proposed 
provider  is  not  subject  to  a  statutory 
disqualification,  is  a  member  in  good 
standing  of  a  state  bar  association  and: 
(1)  Was  a  CFTC  Commissioner  or  staff 
attorney  or  SRO  staff  attorney  for  at  least 
two  years;  (2)  has  taught  a  futures 
course  at  an  accredited  university  or  law 
school  for  at  least  two  years;  or  (3)  has 
had  a  law  practice  consisting  of  at  least 
thirty  percent  futures  work  over  the 
previous  three  years.  A  second 
commenter  proposed  that  the 
Commission  exempt  from  the 
proficiency  testing  requirement 
experienced  new  instructors  who 
participate  in  ethics  training  programs 
previously  authorized  by  the 
Commission.  This  commenter  suggested 
that  such  an  exemption  could  be 
limited,  so  as  not  to  detract  fixun 
achievement  of  the  objective  of  assuring 
effective,  h\gh  quality  ethics  training,  to 
instructors  who:  (1)  Co-instnict  with  at 
least  one  other  instructor  who  has 
passed  the  Series  3  Exam;  (2)  possess 


'j  58  FR  19575, 19586. 


qualifications  similar  to  those 
instructors  previously  participating  as 
ethics  training  providers;  (3)  are  not 
compensated;  and  (4)  meet  minimum 
experience  requirements.  The 
commenter  supported  such  an 
exemption  as  a  means  of  assuring  a 
healthy  influx  of  additional  qualified 
instructors.  This  commenter  noted  that 
its  pro  bono  instructors  are  highly 
experienced  in-house  counsel  and 
compliance  officers  of  future 
commission  merchants,  commodity 
pool  operators  and  commodity  trading 
advisors  and  attorneys  specializing  in 
financial  services  law  and  regulation 
who  have  been  very  effective  instructors 
of  ethics  training. 

The  Ckimmission  believes  that 
requiring  persons  who  seek  to  provide 
ethics  training  to  provide  proof  of 
satisfactory  completion  of  a  proficiency 
testing  requirement  and  of  three  years  of 
relevant  industry  or  pedagogical 
experience  provide  objective,  readily 
administered  standards  for  determining 
knowledge  of  relevant  matters, 
compliance  with  which  should  not  be 
unduly  burdensome."  Ckimpliance  with 
the  proficiency  test  requirements 
applicable  to  registrants  is  an 
appropriate  benchmark  for  a  minimum 
level  of  knowledge  of  relevant  statutory 
and  rule  requirements."  However,  the 
(Commission  appreciates  that  the 
proficiency  requirement  may  be  imduly 
restrictive  in  some  cases  and  believes 
that  this  requirement  can  be 
implement^  with  sufficient  flexibility 
to  permit  highly  qualified  instructors,  at 
least  those  providing  services  on  a  pro 
bono  basis,  to  participate  in  ethics 
training  programs  with  providers  who 


'^One  commenter  suggested  that  the  minimum 
experience  requirement  be  two  years  rather  than 
three,  because  two  years  corresponds  to  the 
minimum  experience  required  by  NFA  before  APs 
of  member  futures  commission  merchants  and 
introducing  brokers  are  permitted  to  exercise 
discretion  over  accounts.  See  NFA  Rule  2-8(d). 
However,  the  Commission  believes  that  the  special 
responsibilities  of  ethics  training  instructors 
warrant  a  three-year  minimum  experience 
requirement. 

'^The  Commission  believes  that  the  Series  3 
Exam  is  the  only  relevant  proficiency  test  currently 
available  for  ethics  training  providers,  since  it  is  the 
proficiency  test  that  is  generally  applicable  to 
(Commission  registrants  and  is  designed  to  assure  a 
broad  working  knowledge  of  the  futures  industry. 
Although  the  (Commission  recently  approved  an 
alternative  proficiency  testing  requirement  under 
which  general  securities  repre^ntatives  whose 
commodity  interest  activity  will  be  limited  to 
managed  accounts  or  conunodity  pool  interests  may 
take  the  Futures  Managed  Funds  Examination 
(Series  31  Exam)  in  lieu  of  the  Series  3  Exam,  the 
(Conunission  believes  that  even  if  an  ethics  training 
provider  wishes  to  instruct  only  commodity  pool 
operators,  conunodity  trading  advisors  and  their 
associated  persons  (APs),  the  more  comprehensive 
based  Series  3  Exam  is  the  appropriate  proficiency 
test. 
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have  passed  the  Series  3  Exam.  Such 
service  is  itself  in  furtherance  of  the 
public  interest  and  established  ethical 
precepts,  and  the  Commission  believes 
that  alternative  indicia  of  experience 
can  be  relied  upon  in  such  cases. 

The  Commission  therefore  believes 
that  it  would  be  appropriate  for  NFA,  in 
establishing  proficiency  standards,  to 
create  either  on  a  case-by-case  or  generic 
basis,  a  waiver  of  the  proficiency  test 
requirement  in  appropriate  cases,  where 
the  proposed  instructors  would  serve 
without  compensation  and  have 
qualiHcations  that  evidence  expertise  at 
least  comparable  to  that  provided  by 
successful  completion  of  the  Series  3 
Exam.  Such  an  exception  might 
appropriately  be  granted  in 
circumstances  in  which  the  person:  (1) 
Co-instructs  with  at  least  one  other 
instructor  who  has  passed  the  Series  3 
Exam;  (2)  meets  the  minimum 
experience  requirements  and  has 
experience  in  financial  services  law  and 
regulation;  and  (3)  is  acting  on  a  pro 
bono  basis,  i.e.,  without  compensation 
other  than  reimbursement  for  travel 
expenses.  The  Commission 
contemplates  that  NFA  may  grant  other 
exemptions  from  the  proficiency  test 
requirement  in  special  circumstances, 
such  as  where  a  scheduled  instructor 
becomes  unavailable. 

The  Commission  intends  that  the 
requirement  of  three  years  of  relevant 
experience  may  be  satisfied  not  only  by 
pedagogical  experience  but,  also,  by 
relevant  industry  experience.  For 
example,  such  industry  experience 
might  be  acquired  through  legal  practice 
in  the  fields  of  futures  or  securities  or 
employment  as  a  compliance  officer  or 
risk  manager  at  a  brokerage  or  end-user 
firm.  NFA  suggests  in  its  comment  letter 
that  guidelines,  rather  than  an  itemized 
list  of  acceptable  positions,  be  provided 
to  address  the  types  of  experience  that 
would  be  acceptable  for  this  purpose. 
Such  guidelines  could  include  examples 
of  acceptable  relevant  experience,  such 
as  those  suggested  by  the  Commission, 
but  would  not  preclude  satisfaction  of 
the  relevant  experience  requirement  by 
other  means.  NFA  (or  the  Commission 
if  it  chose  to  retain  that  responsibility) 
would  have  the  discretion  to  determine 
whether  a  potential  provider  had 
demonstrated  the  relevant  experience. 


’’NFA  Rule  402  permits  NFA’s  Vice-President  of 
Compliance  to  waive  the  general  proficiency 
requirements  under  circumstances  approved  by 
NFA’s  Board  of  Directors.  See  also  NFA  Interpretive 
Notices  under  Rule  402  at  19018  and  19022. 

"^NFA  noted  that  it  employs  a  similar  approach 
under  NFA  Compliance  Rule  2-8.  Rule  2-a  requires 
NFA  associates  who  exercise  discretion  over 
customer  accounts  to  have  been  registered  for  two 
years.  NFA  may,  at  its  discretion,  waive  this 


NFA  expressed  its  willingness  to 
establish  experience  re-quirements  but 
requested  confirmation  that  the 
Commission  intends  that  it  do  so.  The 
Commission  believes  that  it  is 
appropriate  for  NFA  to  promulgate  rules 
establishing  experience  and  proficiency 
standards  for  ethics  training  providers, 
subject  to  the  general  standards  set  forth 
in  Rule  3.34.  The  Commission  hereby 
delegates  authority  to  NFA  to 
promulgate  rules  establishing . 
experience  and  proficiency  standards 
for  ethics  training  providers.  Such 
standards  may  consist  of  guidelines 
consistent  with  the  views  set  forth 
herein.** 

B.  Applicability  of  Certification, 
Proficiency  Testing  and  Experience 
Requirements 

Rule  3.34  requires  that  any  provider 
of  ethics  training,  other  than  an  SRO 
offering  ethics  training  to  its  members  or 
employees  or  an  entity  accredited  to 
conduct  continuing  education  programs 
by  a  state  professional  licensing 
authority  in  the  fields  of  law,  finance, 
accounting  or  economics,  file  the 
certification  referred  to  above  in  order  to 
be  included  on  a  list  of  ethics  training 
providers  maintained  by  a  registered 
futures  association.  In  December  1995, 
the  Commission  proposed  to  amend 
Rule  3.34  to  eliminate  the  provision 
permitting  state-accredited  entities  to 
provide  ethics  training  without 
compliance  with  the  requirements 
applicable  to  other  providers  imder  the 
rule. 

The  Commission  received  one 
comment  letter  addressing  this  aspect  of 
the  proposals.  The  commenter,  an  SRO, 
supported  the  proposal  to  impose 
proficiency  testing  and  experience 
requirements  upon  ethics  training 
providers  other  than  SROs,  even  if  they 
are  state-accredited  entities.  The  SRO 
stated  that  until  now  almost  all 
exchange  members  received  their  ethics 
training  from  the  exchange  itself.  While 
the  SRO  believes  that  most  members 
will  continue  to  attend  ethics  training 
provided  by  the  exchange,  a  greater 
number  of  exchange  members  may 
choose  to  enroll  in  ethics  training 
programs  offered  by  providers  other 
than  the  SRO  as  a  result  of  the 
December  1995  amendments  to  Rule 


requirement  if  the  associate  shows  that  he  has 
equivalent  experience.  Although  “equivalent 
experience”  is  not  defined  in  the  rule,  NFA  has 
encountered  no  difficulties  in  administering  this 
rule. 

60  FR  64132,  64133. 

>8  Of  course,  NFA’s  rules  must  be  submitted  to  the 
Commission  for  review  pursuant  to  Section  17(j)  of 
the  Act,  which  governs  Commission  review  and 
approval  of  registered  futures  association  rules.  7 
U.S.C.  21(j)  (1994). 


3.34  which  may  increase  the  availability 
of  videotape  and  electronic  ethics 
training  programs.  Therefore,  the  SRO 
expressed  a  strong  interest  in  assuring 
that  non-SRO  providers  have  the 
necessary  knowledge  and  experience  to 
provide  such  training.  *9 
The  Commission  is  adopting  as 
proposed  an  amendment  to  Rule  3.34  to 
require  that  state-accredited  entities  file 
with  the  NFA  the  certification  required 
under  Rule  3.34{b)(3)(iii)  and  comply 
with  the  other  relevant  provisions  of 
Rule  3.34,  including  proficiency  testing 
and  experience  requirements.  In  the 
absence  of  such  compliance  and  in  light 
of  the  potential  for  significant  variations 
among  state-accreditation  regimes,  the 
Commission  would  have  no  ready 
means  of  assuring  that  such  providers 
have  a  minimum  level  of  relevant 
knowledge  or  experience.^o 

The  Commission  proposed  that  the 
proficiency  testing  and  minimum 
experience  requirements  apply  to  the 
provider  or  sponsor  of  the  ethics 
training  program,  to  any  instructors  or 
presenters  employed  by  the  provider  of 
such  ethics  training,  and  to  those 
persons  who  prepare  ethics  training 
videotapes  or  electronic  presentations. 
NFA  expressed  concern  that  the  rule  as 
■proposed  appeared  to  require  that  the 
ethics  training  provider  itself,  which  in 
many  instances  would  be  a  corporate 


■8  The  SRO  commenter  also  reconunended  an 
additional  amendment  of  Rule  3.34(b)(4)  to  require 
that  ethics  training  providers  submit  records  of 
ethics  training  attendance  by  floor  traders  and  floor 
brokers  to  the  contract  markets  that  have  granted 
them  trading  privileges  as  well  as  to  NFA.  The 
Commission  adopted  an  amendment  to  Rule 
3.34(b)(4)  in  December  1995  to  require  ethics 
training  providers  to  furnish  records  of  attendees  at 
such  training  to  a  registered  futures  association  but 
did  not  propose  further  amendments  to  this 
provision.  60  FR  63907,  63911-63912.  While  the 
Commission  is  generally  supportive  of  contract 
markets  receiving  ethics  training  records  on  floor 
traders  and  floor  brokers  to  whom  they  have 
granted  trading  privileges,  the  Commission  does  not 
believe  that  an  additional  amendment  to  Rule 
3.34(b)(4)  is  necessary  to  achieve  that  end.  Contract 
markets  may  encourage  or  require  their  own  floor 
trader  and  floor  broker  members  to  provide 
satisfactory  proof  of  satisfactory  completion  of  the 
ethics  training  requirements.  Further,^he 
Commission  encourages  ethics  training  providers 
instructing  floor  traders  and  floor  brokers  to  provide 
this  information  to  the  relevant  contract  markets. 

“As  to  whether  SROs  themselves  should  be 
subject  to  the  requirements  applicable  to  other 
providers' under  3.34,  the  Conunission  believes  that 
the  business  purposes  and  functions  of  SROs,  the 
statutory  and  regulatory  requirements  applicable  to 
SROs,  and  the  Commission’s  oversight  program  for 
assuring  compliance  by  SROs  with  their 
responsibilities  under  the  Act  and  Commission 
rules  provide  sufficient  assurance  of  the  expertise 
and  fitness  of  SROs  as  ethics  training  providers 
without  the  necessity  for  imposing  additional 
requirements.  Consequently,  the  Commission’s 
proposals  with  respect  to  proficiency  training  and 
pedagogical  or  industry  experience  did  not  apply  to 
SROs  seeking  to  provide  ethics  training  to  their 
members  or  employees.  60  FR  64132,  64134. 
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entity,  meet  the  proficiency  and 
experience  requirements.  NFA 
recommended  that  the  Commission 
clarify  this  aspect  of  the  rule  to  make 
clear  that  the  persons  who  will  be 
required  to  meet  these  standards 
include  the  principals  of  the  ethics 
training  provider,  any  instructors  or 
presenters  employed  by  the  provider 
and  persons  who  prepare  ethics  training 
materials,  including  videotaped  and 
electronic  presentations.  NFA  also 
recommended  that  only  those  principals 
of  registered  firms  that  offer  in-house 
ethics  training  who  are  directly 
involved  with  the  ethics  training 
process  be  required  to  meet  the 
proficiency  and  experience 
requirements,  noting  that  it  would  serve 
no  purpose  to  require  all  principals  of 
a  registered  firm  to  comply  with  these 
retirements. 

The  Commission  agrees  that 
clarification  of  the  applicability  of  the 
testing  and  experience  requirements  is 
desirable  and  that  these  requirements 
should  not  apply  to  all  principals  of 
registered  firms.  The  Commission 
believes  that  the  proficiency  testing  and 
experience  requirements  should  apply 
to  persons  who  are  direct  participants  in 
ethics  training,  whether  as  presenters  of 
such  programs,  preparers  of  course 
materials,  or  supervisors  of  such 
activities.  Consequently,  the 
Commission  believes  that  unlike  the 
required  representations  concerning 
fitness,  which  apply  to  all  principals  of 
the  ethics  training  provider,  the  testing 
and  experience  requirements  should  not 
apply  solely  by  virtue  of  status  as  a 
principal,  but,  rather,  should  be 
applicable  based  upon  involvement  in 
such  programs  as  instructors, 
developers,  supervisors  or  managers  of 
such  programs. 

A  person  who  is  currently  acting  as  an 
instructor  or  course  preparer  for  an 
ethics  training  provider  whose 
appUcation  to  provide  ethics  training 
has  previously  been  granted  by  the 
Commission  will  not  be  subject  to  the 
proficiency  testing  and  minimum 
relevant  experience  standards  of  Rule 
3.34.  However,  should  such  an  ethics 
training  provider  seek  to  add  a  new 
instructor  or  course  preparer,  such 
person  would  be  subject  to  the 
proficiency  testing  and  minimum 
relevant  experience  standards.  Persons 
acting  as  instructors  or  presenters  of  in- 
person  ethics  training  or  preparing 
videotapes  or  electronic  presentations 
on  behalf  of  a  state-accredited  entity 
must  meet  the  proficiency  and 
experience  requirements,  even  if  such 
persons  have  previously  been  operating 
under  Rule  3.34.  However,  for  existing 
ethics  training  providers  operating  as  of 


March  29, 1996  pursuant  to  the  former 
Rule  3.34  provision  permitting  certain 
state-accr^ited  entities  to  provide 
ethics  training  without  further 
authorization,  the  efiiective  date  for 
these  rule  amendments  will  be  deferred 
for  60  days  to  allow  adequate  time  for 
filing  the  requisite  certification  and  to 
take  and  pass  the  Series  3  Exam. 

III.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 

5  U.S.C.  601-611  (1994),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
discussed  herein  will  not  affect  SROs 
who  wish  to  provide  ethics  training  but 
would  affect  all  others  who  seek  to  be 
included  on  a  list  of  authorized  ethics 
training  providers,  including  entities 
accredit^  to  conduct  continuing 
education  programs  by  state 
professional  licensing  authorities  in  the 
fields  of  law,  finance,  accounting  or 
economics.  The  impact  of  this  proposal 
on  persons  seeking  to  become  providers 
of  ethics  training  should  be  minimal.  At 
this  time,  a  one-time  processing  fee  for 
the  Series  3  Exam  ofiered  by  the  NFA 
is  $75.00.  This  should  not  constitute  an 
unduly  burdensome  entry  cost  for  ethics 
training  providers;  the  same  cost  is 
incurred  by  all  the  attendees  at  ethics 
training  as  a  cost  of  registration. 
Requiring  a  minimum  level  of 
experience  also  should  not  adversely 
impact  small  businesses  as  this 
requirement  should  not  impose 
additional  financial  cost  upon  such 
entities.  Further,  the  ethics  training 
requirement,  reflects  a  Congressional 
mandate  to  assure  that  registrants 
understand  their  responsibilities  to  the 
public  under  the  Act.  Therefore,  these 
rule  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  previously  submitted 
the  proposed  rule  and  its  associated 
information  collection  requirements  to 
the  Office  df  Management  and  Budget. 
While  the  amendments  proposed  herein 
have  no  burden.  Rule  3.34  is  a  part  of 
a  group  of  rules  which  has  the  following 
burden: 


Rules  3.16,  3.32  and  3.34  (3038-0023, 
approved  June  2, 1993): 

Average  Burden  Hours  Per  Response: 
1.13. 

Number  of  Respondents:  60,980. 

Frequency  of  Response:  On  Occasion 
and  Triennially. 

Persons  wisffing  to  comment  on  the 
information  which  will  be  required  by 
these  rules  as  amended  should  contact 
Jeff  Hill,  Office  of  Management  and 
Budget.  Room  3228,  NEOB,  Washington, 
D.C.  20503,  (202)  395-7340.  Copies  of 
the  information  collection  submission  to 
OMB  are.  available  from  Joe  F.  Mink, 
CFTC  Clearance  Officr^,  1155  21st  St. 
NW,  Washington.  DC  20581,  (202)  418- 
5170. 

List  of  Subjects  in  17  CFR  Part  3 

Registration,  Ethics  Training. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  la,  4e.  4g,  4m, 
4p,  8a  and  17  thereof  (7  U.S.C  la,  6d, 

6e.  6g.  6m.  6p,  12a  and  21  (1994), 
hereby  amends  Part  3  of  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  3— REGISTRATION 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la,  2. 4, 4a.  6. 6b.  6d, 

6e.  6f,  6g.  6h.  6i.  6k.  6m,  6o,  6p.  8. 9. 9a,  12. 
12a,  13b.  13c.  16a.  18, 19.  21  and  23;  S  U.S.C 
552,  552b. 

2.  Section  3.34  is  amended  by 
removing  and  reserving  paragraph 
(b)(3)(ii)  and  revising  the  introductory 
text  of  paragraph  (b)(3)(iii)  and 
paragraph  (b)(3)(iii)(A)(J)  to  read  as 
follows: 

§  3.34  Mandatory  ethics  training  for 
registrants. 

***** 

(b).  *  * 

(3)*  *  * 

(ii)  [Reserved] 

(iii)  A  peison  included  on  a  list 
maintained  by  a  registered  futures 
association  who  has  presented 
satisfactory  evidence  to  the  registered 
futures  association  that  any  individuals, 
on  behalf  of  such  person,  who  present 
ethics  training,  prepare  an  ethics 
training  videotape  or  electronic 
presentation,  or  who  supervise  the 
foregoing,  have  taken  and  passed  the 
proficiency  testing  requirements  for  an 
ethics  training  provider,  as  established 
by  rules  of  a  registered  futures 
association  that  have  been  approved  by 
the  Commission,  and  possess  a 
minimum  of  three  years  of  relevant 
experience  for  an  ethics  training 
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provider,  as  established  by  rules  of  a 
registered  futures  association  that  have 
been  approved  by  the  Commission,  and 
who  certifies  that: 

(A)*  *  * 

(5)  A  pending  adjudicatory 
proceeding  imder  sections  6(c),  6(d),  6c, 
6d,  or  9  of  the  Act,  or  similar  proceeding 
under  Section  8a  of  the  Act,  or  §§  3.55, 
3.56,  or  3.60;  and 
***** 

Issued  in  Washington,  DC  on  April  25, 
1996,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  96-10730  Filed  5-3-96;  8:45  am] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD1 3-96-01 2] 

R1N  2115-nAE46 

Special  Local  Regulations;  Annual 
Kennewick,  Washington,  Columbia 
Unlimited  Hydroplane  Races 

agency:  Coast  Guard,  DOT. 

ACTION:  Direct  final  rule. 

SUMMARY:  By  this  direct  final  rule,  the 
Coast  Guard  is  permanently  amending  a 
special  local  regulation  governing 
general  navigation  and  anchorage  in  the 
vicinity  of  the  Annual  Keimewick, 
Washington,  Columbia  Unlimited 
Hydroplane  Races.  Changes  made  to  this 
regulation  will  clarify  its  annual 
effective  date  and  will  revise  the 
boundaries  of  the  regulated  area.  This 
change  is  intended  to  better  inform  the 
boating  public  and  to  improve  the  level 
of  safety  at  this  event. 

DATES:  This  rule  is  effective  on  July  22, 
1996,  unless  the  Coast  Guard  receives 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  June  20, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Group  Portland,  6767 
N.  Basin  Ave.,  Portland,  OR  97217- 
3992.  Tbe  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  the  St.  Helens 
Building,  Waterways  Management 
Section.  Normal  office  hours  are 
between  7  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Comments  may  also  be  hand-delivered 
at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  C.A.  Roskam, 
Waterways  Management  Section,  U.S. 


Coast  Guard  MSO/Group  Portland,  OR 
(Telephone;  (503)  24(^-9327). 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Any  comments  must  identify  the 
name  and  address  of  the  person 
submitting  the  comment,  specify  the 
rulemaking  docket  (CGDl  3-96-01 2)  and 
the  specific  section  of  this  rule  to  which 
each  comment  applies,  and  give  the 
reason  for  each  specific  comment. 

Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Regulatory  Information 

The  Coast  Guard  is  publishing  a  direct 
final  rule,  the  procedures  of  which  are 
outlined  in  33  CFR  1.05-55,  because  no 
adverse  comments  are  anticipated.  If  no 
adverse  comments  or  any  written  notice 
of  intent  to  submit  adverse  comment  are 
received  within  the  specified  comment 
period,  this  rule  will  become  effective  as 
stated  in  the  DATES  section.  In  that  case, 
approximately  30  days  prior  to  the 
effective  date,  the  Coast  Guard  will 
publish  a  notice  in  the  Federal  Register 
stating  that  no  adverse  comment  was 
received  and  confirming  that  this  rule 
will  become  effective  as  scheduled. 
However,  if  the  Coast  Guard  receives 
written  adverse  comment  or  written 
notice  of  intent  to  submit  adverse 
comment,  the  Coast  Guard  will  publish 
a  notice  in  the  final  rule  section  of  the 
Federal  Register  to  announce 
withdrawal  of  all  or  part  of  this  direct 
final  rule.  If  adverse  comments  apply  to 
only  peirt  of  this  rule,  and  it  is  possible 
to  remove  that  part  without  defeating 
the  purpose  of  this  rule,  the  Coast  Guard 
may  adopt  as  final  those  parts  of  this 
rule  on  which  no  adverse  comments 
were  received.  The  part  of  this  rule  that 
was  the  subject  of  adverse  comment  will 
be  withdrawn.  If  the  Coast  Guard 
decides  to  proceed  with  a  rulemaking 
following  receipt  of  adverse  comments, 
a  separate  Notice  of  Proposed 
Rulemaking  (NPRM)  will  be  published  a 
new  opportunity  for  comment  provided. 

A  comment  is  considered  “adverse”  if 
the  comment  explains  why  this  rule 
would  be  inappropriate,  including  a 
challenge  to  the  rule’s  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change. 

Background  and  Purpose 

Each  year,  during  the  last  week  in 
July,  the  Annual  Kennewick, 


Washington,  Columbia  Unlimited 
Hydroplane  Races  are  held  on  the 
waters  of  the  Columbia  River  between 
the  western  end  of  Hydro  Island  and  the 
western  end  of  Clover  Island.  Under 
current  Coast  Guard  regulations,  33  CFR 
100.1303,  a  special  local  regulation  is 
established  each  year  during  the  event 
to  provide  for  public  safety  by 
controlling  the  movement  of  spectators 
and  participants  in  the  area  of  the  race 
course. 

The  current  regulations  do  not  clearly 
state  the  days  and  times  each  year  when 
the  become  effective.  In  years  past,  the 
Coast  Guard  has  published  a  notice  of 
implementation  in  the  Federal  Register 
in  order  to  clearly  announce  the 
effective  dates  and  times  of  the 
regulations  for  a  given  year.  This  direct 
final  rule  will  permanently  amend  33 
CFR  100.1303,  making  the  regulation 
effective  each  year  on  the  last  Tuesday 
through  Sunday  in  July  from  8:30  a.m. 
local  time  until  the  last  race  is 
completed  each  day  at  approximately 
7:30  p.m.  local  time. 

In  recent  years,  the  number  of 
recreational  vessels  transiting  the  area 
near  the  race  course  and  the  number  of 
spectator  craft  anchoring  in  the  vicinity 
of  the  race  course  has  greatly  increased. 
The  majority  of  the  recreational  vessels 
drawn  to  this  event  congregate  in  the 
vicinity  of  the  upstream  end  of  the  race 
course.  Often,  spectator  craft  anchoring 
upstream  of  the  race  course  break  free 
of  their  anchorage  and  drift  downstream 
onto  the  race  course,  endangering  both 
themselves  and  race  participants. 

To  promote  the  safety  of  spectators 
and  participants,  the  boundaries  of  tbe 
regulated  navigation  area  created  by  this 
special  local  regulation  are  being 
revised.  This  revision  will  move  the 
upriver  boundaiy'  an  additional  400 
yards  upriver.  This  change  is  intended 
to  increase  the  distance  between  the 
upriver  boundary  of  the  regulated  area 
and  the  race  course,  therefore 
decreasing  the  likelihood  that  spectator 
boats  will  drift  downriver  into  the 
course.  At  the  same  time  the  downriver 
boundary  of  the  regulated  area  will  be 
moved  upriver  and  additional  1,000 
yards.  This  change  is  intended  to 
decrease  the  distance  between  the 
dovvnriver  boundary  of  the  regulated 
area  and  the  race  course,  therefore 
encouraging  spectators  to  observe  the 
race  from  the  downriver  side  where 
there  is  little  danger  of  drifting  into  the 
course. 

Discussion  of  Rules 

The  Coast  Guard  is  permanently 
amending  33  CFR  100.1303 — Annual 
Kennewick,  Washington,  Columbia 
Unlimited  Hydroplane  Races. 
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The  annual  effective  dates  and  times 
of  the  regulation  are  amended  so  that 
the  regulation  becomes  effective  each 
year  on  the  last  Tuesday  through 
Sunday  in  July  from  8:30  a.m.  local  time 
until  the  last  race  is  completed  each  day 
at  approximately  7:30  p.m.  local  time. 

The  boundaries  of  the  regulated 
navigation  area  created  by  these 
regulations  are  also  amended.  The 
boundaries  of  the  current  regulated  area, 
as  defined  in  this  section,  include  all 
waters  of  the  Columbia  River  from  the 
western  end  of  Hydro  Island  to  the 
western  end  of  Clover  Island  at 
Kennewick,  Washington.  This 
amendment  will  change  the  boundaries 
of  this  regulated  area  to  include  all 
waters  of  the  Columbia  River  between  a 
point  400  yards  upriver  of  Hydro  Island 
and  a  point  1,000  yards  upriver  of 
Clover  Island.  As  amended,  the 
regulated  area  created  by  this  regulation 
will  include  all  waters  of  the  Columbia 
River  bounded  by  two  lines  drawn -from 
shore  to  shore.  The  first  line  will  run 
between  position  latitude  46®14'07"  N, 
longitude  119'’10'42"  W  and  position 
latitude  46°13'42"  N,  longitude 
119®10'51"  W.  The  second  line  will  run 
between  position  latitude  46°13'35"  N, 
longitude  119°07'34"  W  and  position 
latitude  46“13'10"  N,  longitude 
119‘’07'47"  W.  Within  these  boundaries, 
general  navigation  and  anchorage  will 
be  restricted  by  this  regulation  during 
the  hours  it  is  in  effect.  This  change  is 
intended  to  encourage  spectator  craft  to 
anchor  downriver  of  the  race  course, 
which  would  greatly  reduce  the  number 
of  vessels  congregating  upriver  of  the 
race  course  and  reduce  the  risk  of 
vessels  floating  downriver  onto  the  race 
course.  It  is  also  intended  to  reduce  the 
number  of  recreational  vessels  transiting 
from  one  end  of  the  race  course  to  the 
other  before  and  after  the  race,  thus 
reducing  congestion  in  the  vicinity  of 
the  event. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
only  minor  changes  are  being  made  to 


the  regulations  and  that  the  changes 
made  reduce  the  area  affected  by 
approximately  one  half  mile. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  “Small  entities”  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  regulated  navigation  area  created 
by  this  section  is  being  reduced  by  this 
direct  final  rule.  Moreover,  vessels 
desiring  to  transit  this  area  of  the 
Columbia  River  may  do  so  by 
scheduling  their  trips  in  the  evening 
when  the  restrictions  on  general 
navigation  imposed  by  this  section  will 
not  be  in  effect.  For  these  reasons,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection-of-Information 

This  rule  contcuns  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  Commandant 
-Instruction  M16475.1B,  (as  revised  by 
59  FR  38654,  July  29, 1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 


PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.1303  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§100.1303  Annual  Kennewick, 
Washington,  Columbia  Unlimited 
Hydroplane  Races. 

(a)  This  regulation  is  effective  each 
year  on  the  last  Tuesday  through 
Sunday  in  July  from  8:30  a.m.  local  time 
until  the  last  race  is  completed  each  day 
at  approximately  7:30  p.m.  local  time, 
unless  sooner  terminated  by  the  Patrol 
Commander. 

(b)  The  Coast  Guard  will  restrict 
general  navigation  and  anchorage  by 
this  regulation  during  the  hours  it  is  in 
effect  on  all  waters  of  the  Columbia 
River  bounded  by  two  lines  drawn  fiem 
shore  to  shore;  the  first  line  running 
between  position  latitude  46“14'07"  N, 
longitude  119‘’10'42”  W  and  position 
latitude  46°13'42"  N,  longitude 
119°10'51"  W;  and  the  second  line 
running  between  position  latitude 
46“13'35"  N,  longitude  119‘’07'34"  W 
and  position  latitude  46*13'10”  N, 
longitude  119“07'47"  W.  [Datum:  NAD 
83] 

***** 

Dated:  April  25, 1996. 

J.W.  Lockwood, 

Rear  Admiral,  U.S.  Coast  Guard  District 
Commander. 

(FR  Doc.  96-11236  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 

RIN  2900-AH74 

Delegation  of  Authority  To  Order  Paid 
Advertising  for  Use  in  Recruitment 

agency:  E)epartment  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
regulations  concerning  delegations  of 
authority  to  order  paid  advertising  for 
use  in  recruitment.  Under  the  previous 
regulations,  the  authority  was  delegated 
to  heads  of  each  department;  to  the 
Director,  Office  of  Personnel  and  Labor 
Relations;  to  the  deputies  to  such 
officials;  and  to  field  facility  heads.  To 
reflect  current  organizational  structure 
and  titles,  and  to  ensure  that  delegations 
are  made  to  all  of  those  who  need 
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authority  to  order  paid  advertising  for 
use  in  recruitment,  the  regulations  are 
amended  to  delegate  such  authority  to 
Administration  Heads,  Assistant 
Secretaries,  Other  Key  Officials  (the 
General  Counsel;  the  Inspector  General; 
the  Chairman,  Board  of  Veterans’ 
Appeals;  the  Chairman,  Board  of 
Contract  Appeals;  and  the  Director, 
Office  of  Small  and  Disadvantaged 
Business  Utilization),  Deputy  Assistant 
Secretaries,  to  the  deputies  of  such 
officials,  to  the  Deputy  Assistant 
Secretary  and  Associate  Deputy 
Assistant  Secretary  for  Human 
Resources  Management,  and  to  field 
facility  Directors.  Also,  nonsubstantive 
changes  are  made  for  purposes  of 
clarity. 

EFFECTIVE  DATE:  May  6. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  C.  Oliver,  Chief,  Recruitment  and 
Examining  Division  (054E), 
Employment  and  Training  Service, 
Office  of  Hmnan  Resources 
Management,  Department  of  Veterans 
Afiairs,  810  Vermont  Avenue,  N.W., 
Washington.  D.C.  20420,  (202)  565- 
8231. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  consists  of  delegations  of  authority 
and  nonsubstantive  changes  and, 
therefore,  is  not  subject  to  the  notice 
and  comment  and  effective  date 
provisions  of  5  U.S.C.  553. 

The  Secretary  hereby  certifies  that  ■ 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  Tliis  rule  merely 
sets  forth  delegations  of  authority  and 
nonsubstantive  changes. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number 
for  this  regulation. 

List  of  Subjects  in  38  CFR  Part  2 

Authority  delegations  (government 
agencies). 

Approved:  April  1, 1996. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  2  is  amended  as 
set  forth  below: 

PART  2— DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C.  501, 
unless  otherwise  noted. 

2.  Section  2.4  is  revised  to  read  as 
follows: 


§  2.4  Delegation  of  authority  to  order  paid 
advertising  for  use  in  recruitment 

Paid  advertisements  may  be  used  in 
recruitment  for  VA  competitive  and 
excepted  service  positions.  Authority  to 
order  such  advertisements  is  hereby 
delegated  to  Administration  Heads, 
Assistant  Secretaries,  Other  Key 
Officials  (the  General  Counsel;  the 
Inspector  General;  the  Chairman,  Board 
of  Veterans’  Appeals;  the  Chairman, 
Board  of  Contract  Appeals;  and  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization), 
Deputy  Assistant  Secretaries,  to  the 
deputies  of  such  officials,  to  the  Deputy 
Assistant  Secretary  and  Associate 
Deputy  Assistant  Secretary  for  Hmnan 
Resources  Management,  and  to  field 
facility  Directors. 

(Authority:  5  U.S.C.  302(b)(2);  44  U.S.C 
3702) 

[FR  Doc.  96-11156  Filed  5-3-96;  8:45  am) 
BILUNG  CODE  832(M>1-P 

38CFRPart9 

RIN  290a-AH50 

Servicemen’s  and  Veterans’  Group  Life 
Insurance 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
regulations  relating  to  Servicemen’s  and 
Veterans’  Group  Life  Insurance  by 
eliminating  provisions  that  merely 
restate  statutory  provisions  or  that  no 
longer  apply  to  the  insurance  programs 
and  by  rewriting  other  provisions  for 
purposes  of  clarification. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Poole,  Chief,  Insurance  Program 
Administration,  Department  of  Veterans 
Affairs  Regional  Office  and  Insurance 
Center,  PO  Box  8079,  Philadelphia, 
Pennsylvania  19101,  (215)  951-5718. 
SUPPLEMENTARY  INFORMATION:  The 
Insurance  Service  of  the  Veterans 
Benefits  Administration  has  determined 
that  it  is  no  longer  practicable  to  publish 
in  the  Federal  Register  provisions  that 
merely  restate  statutory  provisions.  This 
is  especially  evident  when  one 
considers  the  burden  involved  in 
keeping  such  regulatory  provisions 
current  with  statutory  changes.  As  an 
illustrative  example,  consider  the 
previous  38  CFR  9.4,  which  merely 
restated  the  provisions  of  38  U.S.C. 
1967(a)  as  they  pertain  to  the  amount  of 
life  insurance  coverage  allowable  under 
the  Servicemen’s  Group  Life  Insurance 
(SGLI)  program.  When  Congress 


established  the  SGLI  program  in  1965,  it 
set  the  maximum  coverage  available  at 
$10,000.  VA  promulgated  §  9.4  to  reflect 
this  maximum  coverage.  Section  9.4  was 
merely  informational,  but  added  no  real 
value  to  the  operation  of  the  SGLI 
program.  Since  then.  Congress  has 
increased  the  maximum  coverage  six 
times,  and  each  time  VA  has  had  to 
amend  §  9.4  to  reflect  the  statutory 
change.  If  VA  had  not  initially 
promulgated  §  9.4,  VA  would  have 
avoided  a  total  of  seven  regulatory 
submissions  and  their  resultant  costs. 

Accordingly,  all  or  portions  of  §§  9.1, 
9.4,  9.5,  9.6,  9.7,  9.8,  9.10,  9.12,  9.14, 
9.16,  9.17,  9.18,  9.24,  9.32,  9.34  and  9.36 
are  eliminated  because  they  merely 
restate  provisions  in  38  U.S.C.  Chapter 
19. 

Also,  provisions  set  forth  in  §§  9.2(a), 
9.2(d)(3),  9.3(a),  9.3(e),  9.5(d),  9.24(a)(1), 
9.24(a)(2),  and  9.30(a)  concern  “sunset” 
requirements  that  no  longer  apply  to 
Servicemen’s  or  Veterans’  Group  Life 
Insurance.  Consequently,  these 
provisions  are  eliminate. 

In  addition,  §§  9.2  and  9.3  are 
combined  and  rewritten  to  eliminate 
redundant  text,  and  amendments  are 
made  to  other  sections  for  purposes  of 
clarification. 

This  final  rule  consists  of 
nonsubstantive  changes  and,  therefore, 
is  not  subject  to  the  notice-and- 
comment  and  effective-date  provisions 
of  5  U.S.C.  553.  Also,  this  final  rule  is 
not  a  significant  revision  as  defined  in 
FAR  1.501-1. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  since 
it  does  not  contain  any  substantive 
provisions.  This  final  rule  will  not 
significantly  affect  any  entity.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  for  these 
regulations  is  64.103. 

List  of  Subjects  in  38  CFR  Part  9 

Life  insurance.  Military  persormel. 
Veterans. 

Approved:  April  29, 1996. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  9  is  amended  as 
set  forth  below: 
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PART  9— SERVICEMEN’S  GROUP  LIFE 
INSURANCE  AND  VETERANS’  GROUP 
LIFE  INSURANCE 

1.  The  authority  citation  for  part  9  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1965-1979, 
unless  otherwise  noted. 

2.  In  §  9.1,  paragraphs  (c),  (f),  (g),  (h), 
(j),  (k),  (1),  (o),  and  (s)  are  removed; 
paragraphs  (i),  (m),  (n),  (p),  (q),  and  (r) 
are  redesignated  as  paragraphs  (c),  (f), 

(g).  (h),  (i),  and  (j),  respectively;  and 
introductory  text  is  added,  and 
paragraphs  (a),  (b),  (d),  and  (e)  are 
revised  to  read  as  follows: 

§9.1  Definitions. 

The  following  definitions  are  in 
addition  to  those  definitions  in  38 
U.S.C.  101  and  1965: 

(a)  The  term  policy  means  Group 
Policy  No.  G-32000,  which  was 
effective  September  29, 1965,  purchased 
from  the  insurer  pursuant  to  38  U.S.C. 
1966,  executed  and  attested  on 
December  30, 1965,  and  amended 
thereafter. 

(b)  The  term  administrative  office 
means  the  Office  of  Servicemembers’ 
Group  Life  Insurance  located  at  213 
Washington  Street,  Newark,  NJ  07102. 
***** 

(d)  The  term  reinsurer  means  any  life 
insurance  company  meeting  all  the 
criteria  set  forth  in  §9.10  which 
reinsures  a  portion  of  the  total  amount 
of  insurance  covered  by  the  policy  and 
issues  individual  life  insurance  policies 
to  members  under  the  provisions  of  38 
U.S.C.  1968(b)  and  1977(e). 

(e)  The  term  converter  means  any  life 
insurance  company  meeting  all  the 
criteria  set  forth  in  §  9.10  which  issues 
individual  life  insurance  policies  to 
members  under  the  provisions  of  38 
U.S.C.  1968(b)  and  1977(e). 
***** 

3.  Section  9.2  is  revised  to  read  as 
follows: 

§  9.2  Effective  date;  Applications. 

(a)  The  effective  date  of  Servicemen’s 
Group  Life  Insurance  will  be  as  follows: 

(1)  For  members  who  qualify  for 
continuation  of  coverage  under  38 
U.S.C.  1967(a)(3),  the  effective  date  shall 
be  the  121st  day  after  termination  of 
duty.  An  application  and  the  initial 
premium  must  be  received  by  the 
administrative  office  within  120  days 
following  termination  of  duty. 

(2)  For  members  who  qualify  for 
coverage  under  38  U.S.C.  1967(a)(3)  and 
whose  coverage  is  extended  because  of 
total  disability,  the  effective  date  shall 
be  the  day  following  the  end  of  the  1- 
year  period  of  extended  coverage  or  the 


day  following  the  end  of  the  total 
disability,  whichever  is  the  earlier  date, 
but  in  no  event  before  the  121st  day 
following  termination  of  duty.  An 
application  and  the  initial  premium 
must  be  received  by  the  administrative 
office  within  1  year  following 
termination  of  duty. 

(b)  The  effective  date  of  Veterans’ 
Group  Life  Insurance  will  be  as  follows: 

(1)  For  members  whose  Servicemen’s 
Group  Life  Insurance  coverage  ceases 
under  38  U.S.C.  1968(a)(1)(A),  the 
effective  date  shall  be  the  121st  day  after 
termination  of  duty.  An  application  and 
the  initial  premium  must  be  received  by 
the  administrative  office  within  120 
days  following  termination  of  duty. 

(2)  For  members  whose  Servicemen’s 
Group  Life  Insurance  coverage  was 
extended  because  of  total  disability,  the 
effective  date  shall  be  the  day  following 
the  end  of  the  1-year  period  of  extended 
coverage  or  the  day  following  the  end  of 
the  total  disability,  whichever  is  the 
earlier  date,  but  in  no  event  before  the 
121st  day  following  termination  of  duty. 
An  application  and  the  initial  premium 
must  be  received  by  the  administrative 
office  within  1  year  following 
termination  of  duty. 

(3)  For  members  who  qualify  for 
coverage  under  38  U.S.C.  1967(b),  the 
effective  date  shall  be  the  121st  day  after 
termination  of  duty.  An  application,  the 
initial  premium,  and  proof  of  disability 
must  be  received  by  the  administrative 
office  within  120  days  following 
termination  of  duty. 

(4)  For  members  of  the  Individual 
Ready  Reserve  or  the  Inactive  National 
Guard,  the  effective  date  shall  be  the 
date  an  application  and  the  initial 
premium  are  received  by  the 
administrative  office.  The  application 
and  initial  premium  must  be  received 
by  the  administrative  office  within  120 
days  of  becoming  a  member  of  either 
organization. 

(Authority:  38  U.S.C.  1977(e)) 

(c)  If  either  an  application  or  the 
initial  premium  has  not  been  received 
by  the  administrative  office  within  the 
time  limits  set  forth  above.  Servicemen’s 
Group  Life  Insurance  or  Veterans’  Group 
Life  Insurance  coverage  may  still  be 
granted  if  an  application,  the  initial 
premium,  and  evidence  of  insurability 
are  received  by  the  administrative  office 
within  1  year  and  120  days  following 
termination  of  duty. 

(d)  The  effective  date  for  Servicemen’s 
Group  Life  Insurance  or  Veterans’  Group 
Life  Insurance  in  any  case  not  otherwise 
covered  under  this  section  or  under  38 
U.S.C.  1967(a)  shall  be  the  date  an 
application  and  the  initial  premium  are 
received  by  the  administrative  office. 


(e)  For  purposes  of  this  section,  an 
application,  an  initial  premium,  and  any 
evidence  necessary  to  efiect 
Servicemen’s  Croup  Life  Insurance  or 
Veterans’  Group  Life  Insurance  coverage 
will  be  considered  to  have  been 
received  by  the  administrative  office  if: 

(1)  They  are  properly  addressed  to  the 
administrative  office,  and 

(2)  The  proper  postage  is  affixed,  and 

(3)  They  are  legibly  postmarked 
within  the  time  limit  required  for 
receipt  by  the  administrative  office. 

§9.3  [Removed] 

4.  Section  9.3  is  removed. 

§  9.6  [Redesignated  as  §  9.3] 

5.  Section  9.6  is  redesignated  as  §  9.3. 
In  newly  redesignated  §  9.3,  paragraph 
(b)  is  removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b).  Newly 
redesignated  paragraph  (b)  is  amended 
by  removing  “,  §  9.5(b)(1)  or  (2),” 
wherever  it  appears;  and  paragraph 
(b)(3),  is  amended  by  removing 
“paragraph  (c)(2)’’  and  adding,  in  its 
place,  “paragraph  (b)(2)’’,  and  by 
removing  “under  §  9.5(a)’’;  and  * 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  9.3  Waiver  or  reduction  of  coverage. 

(a)  Full-time  coverage  which  is  in 
effect  will  terminate  or  be  reduced  at 
midnight  of  the  last  day  of  the  month  a 
member’s  written  notice  requesting  such 
termination  or  reduction  is  received  by 
his  or  her  uniformed  service.  In  the  case 
of  a  member  paying  premiums  directly 
to  the  administrative  office,  full-time 
coverage  will  terminate  or  be  reduced  as 
of  the  last  day  of  the  month  for  which 
the  last  full  premium  was  paid. 
Termination  or  reduction  of  coverage  is 
efiective  for  the  entire  remaining  period 
of  active  duty  unless  the  member 
reinstates  his  or  her  coverage  under  the 
provisions  of  38  U.S.C.  1967(c).  If, 
following  termination  of  duty,  a  member 
reenters  duty  (in  the  same  or  another 
uniformed  service),  a  waiver  or 
reduction  for  the  previous  period  of 
duty  will  not  apply  to  the  subsequent 
period  of  duty. 

§§  9.4,  9.5,  9.7,  9.8,  9.10,  9.12,  9.14,  9.17, 

9.34,  and  9.36  [Remo^^d]; 

§§9.16,  9.18,  9.20,  9.22,  9.24,  9.26,  9.27,  9.28, 
9.30  and  9.32  [Redes^inaled  as  §§  9.4 
through  9.13] 

6.  Sections  9.4,  9.5,  9.7,  9.8,  9.10, 

9.12,  9.14, 9.17,  9.34,  and  9.36  are 
removed,  and  §§  9.16,  9.18,  9.20,  9.22, 
9.24,  9.26,  9.27,  9.28,  9.30,  and  9.32  are 
redesignated  as  §§  9.4,  9.5,  9.6, 9.7,  9.8, 
9.9,  9.10,  9.11, 9.12,  and  9.13, 
respectively. 
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7.  In  newly  redesignated  §  9.4, 
paragraphs  (a),  (c),  (d),  (f),  (h),  (i),  and 
(j)  are  removed;  paragraphs  (b),  (e),  and 
(g)  are  redesignated  as  paragraphs  (a), 

(b) ,  and  (c),  respectively;  newly 
redesignated  paragraph  (c)  is  amended 
by  removing  “election  of  optional 
settlement”  and  adding,  in  its  place, 
“settlement  option  election”; 
introductory  text  is  added;  and  newly 
redesignated  paragraph  (a)  is  revised  to 
read  as  follows: 

§  9.4  Beneficiaries  and  options. 

Any  designation  of  beneficiary  or 
election  of  settlement  options  is  subject 
to  the  provisions  of  38  U.S.C.  1970  and 
1977  and  the  following  provisions: 

(a)  Any  designation  of  beneficiary  or 
settlement  option  election  made  by  any 
member  insured  under  Servicemen’s 
Group  Life  Insurance  for  full-time 
coverage  or  part-time  coverage  will 
remain  in  effect  until  properly  changed 
by  the  member  or  canceled 
automatically  for  any  of  the  following 
reasons: 

(1)  The  insurance  terminates 
following  separation  or  release  from  all 
duty  in  a  uniformed  service. 

(2)  The  member  enters  on  duty  in 
another  uniformed  service. 

(3)  The  member  reenters  on  duty  in 
the  same  uniformed  service  more  than 
1  calendar  day  after  separation  or 
release  from  all  duty  in  that  uniformed 
service. 

***** 

8.  In  newly  redesignated  §9.5, 
paragraphs  (a),  (b),  (c),  and  (e)  are 
removed;  paragraphs  (f),  (g),  and  (h)  are 
redesignated  as  paragraphs  (a),  (b),  and 

(c) ,  respectively;  introductory  text  is 
added,  and  paragraph  (d)  is  added  to 
read  as  follows: 

§  9.5  Payment  of  proceeds. 

Proceeds  shall  be  paid  in  accordance 
with  provisions  set  forth  in  38  U.S.C. 
1970  and  the  following  provisions: 
***** 

(d)  If  a  member  whose  coverage  is 
extended  due  to  total  disability  converts 
the  group  insurance  to  an  individual 
poUcy  which  is  efi^ective  before  he  or 
she  ceases  to  be  totally  disabled  or 
before  the  end  of  1  year  following 
termination  of  duty,  whichever  is 
earlier,  and  dies  while  group  insurance 
would  be  in  effect,  except  for  such 
conversion,  the  group  insurance  will  be 
payable,  provided  the  individual  policy 
is  surrendered  for  a  return  of  premiums 
and  without  further  claim.  When  there 
is  no  such  surrender,  any  amount  of 
group  insurance  in  excess  of  the  amount 
of  the  individual  policy  will  he  payable. 
(Authority:  38  U.S.C.  501) 


§  9.7  [Amended] 

9.  In  newly  redesignated  §  9.7, 
paragraph  (a)(1)  is  amended  by 
removing  “under  §  9.5(b)(3)”  and 
adding,  in  its  place,  “under  38  U.S.C. 
1967(b)”,  and  by  removing  “under 

§  9.7(b)”.  Paragraph  (a)(4)  is  amended  by 
removing  “and  §  9.34”.  Paragraph  (a)(5) 
is  amended  by  removing  “under  §  9.7  (a) 
and  (b)”  and  adding,  in  its  place,  “under 
38  U.S.C.  1968”.  Paragraph  (b)  is 
amended  by  removing  “in  §  9.34  of  this 
part”  and  adding,  in  its  place,  “under  38 
U.S.C.  1973”,  and  by  removing  “as 
required  by  §  9.8(c)  of  this  part”  and 
adding,  in  its  place,  “as  required  under 
38  U.S.C.  1967(c)”.  Paragraph  (d)  is 
amended  by  removing  “Chief  Benefits 
Director  and/or”  and  adding,  in  its 
place,  “Under  Secretary  for  Benefits 
and”. 

10.  In  newly  redesignated  §  9.8, 
paragraphs  (a),  (h),  (c),  (d),  and  (e)  are 
removed;  paragraphs  (f)  and  (g)  are 
redesignated  as  paragraphs  (a)  and  (b), 
respectively;  newly  redesignated 
paragraph  (a)  is  amended  %  removing 
“§  9.34,”;  and  newly  redesignated 
paragraph  (b)  is  amended  by  removing 
“under  §  9.1(a)(3)”  and  adding,  in  its 
place,  “under  38  U.S.C.  1968(a)(4)(B)”; 
and  introductory  text  is  added  to  read 
as  follows: 

§  9.8  Termination  of  coverage. 

Termination  of  coverage  will  be  in 
accordance  with  the  provisions  of  38 
U.S.C.  1968  and  §  9.3  of  this  part  and 
the  following  provisions: 
***** 

11.  In  newly  redesignated  §9.9, 
paragraphs  (a),  (a)(1),  (a)(3),  (b)(1),  (b)(2), 

(b)(3),  and  (d)  are  removed;  paragraph 
(a)(2)  is  redesignated  as  paragraph  (a). 
Newly  redesignated  paragraph  (a)  is 
amended  by  removing  “§  9.7(b)”  and 
adding,  in  its  place,  “38  U.S.C.  1967(b) 
or  1968(a)”;  and  by  removing  “,  in 
which  event  the  insurance  may  be 
converted  effective  the  day  after  the  end 
of  such  120-day  period”  and  adding  “.” 
after  “duty”;  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§9.9  Conversion  privilege. 
***** 

(b)  The  individual  policy  of  life 
insurance  to  which  an  insured  may 
convert  under  38  U.S.C.  1968(b)  or 
1977(e)  shall  not  have  disability  or  other 
supplementary  benefits  and  shall  not  be 
term  insurance  or  any  policy  which 
does  not  provide  for  cash  values.  Term 
riders  providing  level  or  decreasing 
insurance  for  which  an  additional 
premium  is  charged  may  be  attached  to 
an  eligible  basic  conversion  policy,  but 
the  rider  will  be  excluded  from  the 


conversion  pool  agreement  under  the 
policy. 

***** 

12.  In  newly  redesignated  §  9.12, 
paragraph  (a)  is  removed,  and 
paragraphs  (b),  (c),  and  (d)  are 
redesignated  as  paragraphs  (a),  (b),  and 

(c),  respectively.  Newly  redesignated 
paragraph  (a),  is  amended  by  removing 
“of  the  remaining  balance”,  and  by 
removing  “on  December  31, 1964,”; 
newly  redesignated  paragraph  (b)  is 
amended  by  removing  “paragraph 
(b)”and  adding,  in  its  place,  “paragraph 
(a)”;  newly  redesignated  paragraph  (c)  is 
amended  by  removing  “§  9.28”  and 
adding,  in  its  place,  “§9.11”;  and  the 
introductory  text  is  revised  to  read  as 
follows: 

§9.12  Reinsurance  formula. 

The  allocation  of  insurance  to  the 
insurer  and  each  reinsurer  will  be  based 
upon  the  following: 
***** 

§9.13  [Amended] 

12.  In  newly  redesignated  §9.13,  the 
first  sentence  is  removed. 

IFR  Doc.  96-11157  Filed  5-3-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  162-2-0002a  FRL-5466-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Vailey  Unified  Air  Pollution 
Control  District,  Santa  Barbara  County 
Air  Poilution  Control  District,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 
following  districts:  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD),  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD), 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VCX^s)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
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(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  aerospace 
assembly  and  component  manufacturing, 
operations,  motor  vehicle  and  mobile 
equipment  coating  operations,  crude  oil 
production  and  separation,  and  storage 
of  reactive  organic  compoimd  liquids 
(ROC).  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals  for  national  primary  and 
secondary  ambient  air  quality  standards 
and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  action  is  effective  on  July  5, 
1996  unless  adverse  or  critical 
comments  are  received  by  June  5, 1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA’s  evaluation  report  for  each 
rule  sue  available  for  public  inspection 
at  EPA’s  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  {A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  “M”  Street,  S.W., 
Washington,  D.C.  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  Suite  #200,  Fresno, 
CA  93721. 

Santa  Barbara  County  Air  Pollution 
Control  District,  26  Castilicui  Drive,  B- 
23,  Goleta,  CA  93117. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765—4182. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Liu,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1199. 

SUPPLEMENTARY  INFORMATION: 
Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  SJVUAPCD  Rule 
4602 — Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations, 
SBCAPCD  Rule  325— Crude  Oil 
Production  and  Separation,  SBCAPCD 
Rule  326 — Storage  of  Reactive  Organic 
Compound  Liquids,  and  SCAQMD  Rule 


1124 — Aerospace  Assembly  and 
Component  Manufacturing  Operations. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Joaquin  Valley  Area,  the  Santa 
Barbara  Area,  and  the  South  Coast  Air 
Basin.  43  FR  8964,  40  CFR  81.305.  On 
May  26, 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  districts’  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA’s  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 

2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.*  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Joaquin  Area  is  classified 
as  severe,  Santa  Barbara  Area  as 
moderate,  and  the  South  Coast  Air  Basin 
as  extreme;  ^  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP.  The  following 
table  includes  the  dates  of  when  the 
districts  adopted  the  rules,  the  dates 
that  California  submitted  them  to  EPA, 

■  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proptosed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACTT,  52  FR  45044  (November  24, 1987); 
“Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice”  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  San  Joaquin  Valley,  Santa  Barbara,  and  South 
Coast  retained  their  designation  of  nonattainment 
and  were  classified  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  See  55  FR  56694  (November 
6, 1991). 


and  the  dates  that  they  were  found  to  be 
complete  pursuant  to  EPA’s 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  Appendix  V:  ^ 


Rule 

Adoption 

Submittai 

Com¬ 

pleteness 

SJVUAP¬ 

CD 

4602  ... 

6/15/95 

10/13/95 

11/28«5 

SBAPCD 
325  . 

1/25/94 

3/29/94 

6/3/94 

SBAPCD 
326  . 

12/14/93 

3/29/94 

6/3/94 

SCAQMD 
1124  ... 

1/13/95 

2/24/95 

3/10/95 

This  notice  addresses  EPA’s  direct-final 
approval  action  for  the  above-mentioned 
rules. 

All  of  these  rules  control  VOC 
emissions  frxim  the  operations  listed 
above.  VCXls  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  by  SJVUAPCD,  SBAP*CD.  and 
SCAQMD  as  part  of  an  effort  to  achieve 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and  in 
response  to  EPA’s  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 
The  following  is  EPA’s  evaluation  and 
final  action  for  these  rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  Ccirried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 

EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(1)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 
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“fix-up”  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
some  of  these  rules  are  as  follows:  EPA- 
450/2-83-007,  “Control  of  Volatile 
Organic  Compound  Equipment  Leaks 
from  Natural  Gas/Gasoline  Processing 
Plants,”  EP A— 450/2-78-047,  “Control 
of  Volatile  Organic  Emissions  From 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks,”  and  EP  A— 450/2- 
77-036,  “Control  of  Volatile  Organic 
Emissions  From  Storage  of  Petroleum 
Liquid  in  Fixed-Roof  Tanks.”  Rules 
4602  and  1124  control  emissions  fi'om 
source  categories  for  which  EPA  has  not 
yet  finalized  CTGs.  Accordingly,  these 
rules  were  evaluated  against  the 
interpretations  of  EPA  policy  found  in 
the  Blue  Book,  referred  to  in  footnote  1, 
and  against  other  EPA  policy.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SEP. 

SJVUAPCD’s  submitted  Rule  4602 — 
Motor  Vehicle  and  Mobile  Equipment 
Coating  Operations  includes  the 
following  major  provisions: 

•  Exempts  operations  involved  with 
touch-up  coating,  graphic  art,  and 
radiator  coating. 

•  Includes  the  maximum  allowable 
VOC  contents  for  Group  I  and  11 
vehicle  and  equipment  coatings, 

•  Specifies  the  requirements  for  using 
add-on  control  equipment, 

•  Includes  a  list  of  acceptable  methods 
to  apply  coatings, 

•  Limits  the  VOC  content  and  usage  of 
specialty  coatings. 

SBCAPCD’s  submitted  Rule  325 — 
Crude  Oil  Production  and  Separation 
includes  the  following  major  provisions: 

•  The  conditions  under  which  a  tank 
would  be  exempt  firom  the  standards 
portion  of  this  rule, 

•  The  control  measures  required  for 
storage  tanks  and  any  produced  gas, 

•  The  test  methods  that  are  to  be  used 
to  determine  compliance.  This 
includes  an  alternative  test  method 
that  is  to  be  used  to  measure  vapor 
pressure  of  an  oil  whose  API  gravity 
is  less  than  20  degrees, 

•  Details  as  to  how  an  inspection  will 
be  conducted. 

SBCAPCD’s  submitted  Rule  326 — 
Storage  of  Reactive  Organic  Compound 
Liquids  includes  the  following  major 
provisions: 

•  Exempts  storange  tanks  with  a 
capacity  of  less  than  5,000  gallons  and 
storage  tanks  containing  an  ROC 
liquid  having  a  vapor  pressure  less 
than  0.5  psia  fi'om  requirements  of 
this  rule, 

•  Specifies  that  certain  control 
measures  must  be  in  place  on  the  tank 


in  order  to  control  emissions  or  that 
vapor  loss  control  devices  may  be 
installed, 

•  Lists  the  allowable  vapor  loss  control 
devices, 

•  Lists  the  criteria  for  the  closure  device 
on  any  external  or  internal  floating 
roof  tank, 

•  Lists  the  requirements  for  inspection 
and  reporting. 

SCAQMD’s  submitted  Rule  1124 — 
Aerospace  Assembly  and  Component 
Manufacturing  Operations  includes  the 
following  major  provisions: 

•  Includes  a  comprehensive  list  of 
coatings,  their  corresponding  VOC 
limits,  and  the  phase-in  compliance 
schedule  of  when  facilities  must  use 
coatings  that  meet  certain  VOC 
content  limits, 

•  Includes  solvent  use,  clean-up,  and 
stripping  requirements, 

•  Includes  a  list  of  the  different 
acceptable  methods  to  apply  coatings 
that  ensure  a  certain  level  of  transfer 
efficiency, 

•  If  control  equipment  is  used,  it  must 
have  a  destruction  efficiency  of  at 
least  95%  and  a  capture  efficiency  of 
at  least  90%, 

•  Prohibits  a  person  from  requiring  the 
use  of  any  non-compliant  coating, 

•  Requires  a  person  who  performs 
qualification  acceptance  testing  on 
coatings  to  submit  a  status  report 
describing  the  progress  toward  the 
development  of  coatings  that  satisfy 
future  compliance  dates, 

•  Lists  which  facilities  and  what 
coatings  are  exempt  fi'om  this  rule. 
EPA  has  evaluated  the  submitted 

rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SJVUAPCD  4602 — Motor  Vehicle  and 
Mobile  Equipment  Coating  Operations, 
SBCAPCD  326 — Storage  of  Reactive 
Organic  Compound  Liquids,  and 
SCAQMD  1124 — Aerospace  Assembly 
and  Component  Manufacturing 
Operations  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 


comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  5, 1996, 
unless,  by  June  5, 1996,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  July  5, 1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 

§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
population  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
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local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this 
direct-final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OM6)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  April  18, 1996. 

Felicia  Marcus, 

Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(196)(i)(C)(2), 
(215)(i)(A)(5),  and  (225)(i)(D)  to  read  as 
follows: 


§52.220  Identification  of  Plan. 
***** 

(c)  *  *  * 

(196)  *  •  * 

(1) .  *  * 

(O*  *  * 

[2]  Rules  325  &  326,  adopted  on 
January  25, 1994  and  December  14, 

1993,  respectively. 
***** 

(215)  *  *  * 

(i)*  *  * 

(A)*  *  * 

(5)  Rule  1124,  adopted  Jemuary  13, 
1995. 

***** 

(225)  *  *  * 

(i)*  *  * 

(D)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rule  4602,  adopted  June  15, 1995. 
***** 

[FR  Doc.  96-11205  Filed  5-3-96;  8:45  am) 
BILUNG  CODE  6544-60-W 

40  CFR  Part  52 

[OH93-1-7290a;  FRL-6467-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  the 
Particulate  Matter  contingency  measures 
State  implementation  plan  (Sffi) 
revisions  submitted  by  the  State  of  Ohio 
on  July  17, 1995.  This  submittal 
addresses  the  Federal  Clean  Air  Act 
requirement  to  submit  contingency 
measures  for  particulate  matter  with  em 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM)  for 
the  areas  designated  as  nonattainment 
for  the  PM  National  Ambient  Air 
Quality  Standards  (NAAQS).  In  Ohio, 
Cuyahoga  County  and  portions  of 
Jefferson  County  are  designated  as 
nonattainment  for  PM.  Contingency 
measures  are  emission  reductions  which 
are  to  be  implemented,  with  no  further 
action,  in  the  event  that  an  area  fails  to 
meet  air  quality  standards.  This 
submittal  would  result  in  an  emissions 
reduction  of  34  pounds  of  PM  per  hour 
in  Cuyahoga  County,  and  2.9  pounds  of 
PM  per  hom  in  Jefferson  County  if 
implementation  of  the  contingency 
measures  becomes  necessary. 

DATES:  This  action  is  effective  on  July  5, 
1996,  unless  EPA  receives  adverse  or 
critical  comments  by  June  5, 1996.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 


ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address;  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division  77 
West  Jackson  Boulevard,  Chicago, 

Illinois  60604.  (It  is  recommended  that 
you  telephone  David  Pohlman  at  (312) 
886-3299  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 

J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman  (312)  886-3299. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  Ohio,  Cuyahoga  County  and 
portions  of  Jefferson  Coimty  are 
designated  as  nonattainment  for  PM  and 
classified  as  moderate  imder  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act.  See  56  FR  56694  (Nov.  6, 1991);  40 
CFR  81.336.  The  air  quality  planning 
requirements  for  moderate  PM 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D,  Title  1  of  the 
Clean  Air  Act.  The  EPA  has  issued  a 
“General  Preamble”  describing  EPA’s 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Clean  Air 
Act,  including  those  State  submittals 
containing  moderate  PM  nonattainment 
area  SIP  requirements  (see  generally  57 
FR  13498  (April  16, 1992)  and  57  FR 
18070  (April  28, 1992)).  Because  EPA  is 
describing  its  interpretations  here  only 
in  broad  terms,  the  reader  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  Title  I  advanced  in 
this  action  and  the  supporting  rationale. 

Those  States  containing  initial 
moderate  PM  nonattainment  areas  were 
required  to  submit  contingency 
measures  by  November  15, 1993  (see  57 
FR  13543).  This  contingency  plan 
supplements  the  attainment  plan,  and 
must  include  measures  that  become 
effective,  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
reasonable  further  progress  (RFP)  or  to 
attain  the  PM  NAAQS  by  the  applicable 
statutory  deadline.  See  section 
172(c)(9)of  the  Clean  Air  Act  and  57  FR 
13510-13512  and  13543-13544. 

n.  Analysis  of  State  Submittal 

The  Ohio  Environmental  Protection 
Agency  (OEPA)  submitted  a  requested 
SIP  revision  to  the  EPA  with  a  letter 
dated  July  17, 1995.  The  submittal 
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contained  Findings  and  Orders  /or 
facilities  which  identified  reasonably 
available  PM  emissions  reductions  as 
contingency  measures  pursuant  to  Ohio 
Administrative  Code  Rule  3745— 17-14. 
Specifically,  Findings  and  Orders  for 
the  following  facilities  were  included: 
Ford  Motor  Company,  Cleveland 
Casting  Plant,  T  &  B  Foundry  Company, 
International  Mill  Service,  Luria 
Brothers,  United  Ready  Mix. 

A.  Procedural  Requirements 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  Also  section  172(c)(7)  of 
the  Act  requires  that  plan  provisions  for 
nonattainment  areas  meet  the  applicable 
provisions  of  section  110(a)(2). 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  Section  110(k)(l)  and  57 
FR 13565).  The  EPA’s  conTpleteness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V.  The  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

The  State  of  Ohio,  after  providing 
adequate  notice,  held  a  public  hearing 
on  May  31, 1995,  regarding  the  PM 
contingency  measures.  Following  the 
public  hearing,  the  final  Findings  and 
Orders  were  signed  by  the  Director  of 
the  Ohio  Environmental  Protection 
Agency  (OEPA)  on  July  10, 1995. 

The  submittal  was  reviewed  by  EPA 
to  determine  completeness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V.  The  submittal  was  found  to 
be  complete  and  a  letter  dated  July  20, 
1995,  was  sent  to  the  State  indicating 
the  completeness  of  the  submittals  and 
the  next  steps  to  be  takexi  in  the  review 
process. 

B.  Contingency  Measures 

The  Clean  Air  Act  requires  States 
containing  PM  nonattainment  areas  to 
adopt  contingency  measures  that  will 
take  effect  without  further  action  by  the 
State  or  EPA  upon  a  determination  by 


EPA  that  an  area  failed  to  make  RFP  or 
to  timely  attain  the  applicable  NAAQS, 
as  described  in  section  172(c)(9).  See 
generally  57  FR  13510-13512  and 
13543-13544.  Pursuant  to  section 
172(b),  the  Administrator  has 
established  a  schedule  providing  that 
states  containing  initial  moderate  PM 
nonattainment  areas  shall  submit  SIP 
revisions  containing  contingency 
measures  no  later  than  November  15, 
1993.  (See  57  FR  13543,  n.  3.) 

The  General  Preamble  further 
explains  that  contingency  measures  for 
PM  should  consist  of  other  available 
control  measures,  beyond  those 
necessary  to  meet  the  core  moderate 
area  control  requirements  to  implement 
reasonably  available  control  measures' 
and  to  assure  attainment  (see  Clean  Air 
Act  sections  172(c)(1),  and  189(a)(1)  (A) 
and  (C).  Based  on  the  statutory 
structure,  EPA  believes  that  contingency 
measures  must,  at  a  minimum,  provide 
for  continued  progress  toward  the 
attainment  goal  during  an  interim 
period  between  any  prospective 
determination  that  the  SIP  has  failed  to 
achieve  RFP  or  provide  for  timely 
attainment  of  the  NAAQS  and  the 
additional  formal  air  quality  planning 
following  the  determination  (57  FR 
13511).  PM  contingency  measures  are 
also  addressed  in  a  memo  from  the 
Acting  Chief  of  the  Sulfur  Dioxide/ 
Particulate  Matter  Programs  Branch,  Air 
Quality  Management  Division  to  the  Air 
Branch  Chiefs  of  EPA  Regions  1-10 
dated  August  20, 1991.  This  memo 
suggests  that  PM  contingency  emissions 
reductions  for  moderate  nonattainment 
areas  should  represent  one  year’s  RFP. 
For  example,  reductions  equal  to  25 
percent  of  the  total  reduction  in  actual 
emissions  in  the  SIP  control  strategy 
would  be  appropriate  for  a  moderate 
nonattainment  area  since  the  control 
strategy  must  generally  be  implemented 
within  a  3  to  4-year  period  between  SIP 
development  and  the  attainment  date. 

Section  172(c)(9)  of  the  Act  specifies 
that  contingency  measures  shall  “take 
effect  *  *  *  without  further  action  by 
the  State,  or  the  (EPA)  Administrator.” 
EPA  has  interpreted  this  requirement  (in 
the  General  Preamble  at  57  FR  13512)  to 
mean  that  no  further  rulemaking 
activities  by  the  State  or  EPA  would  be 
needed  to  implement  the  contingency 
measures.  In  general,  EPA  expects  all 
actions  needed  to  effect  full 
implementation  of  the  measures  to 
occur  within  60  days  after  EPA  notifies 
the  State  of  its  failure  to  attain  the 
standard  or  make  RFP. 

The  EPA  recognizes  that  certain 
actions,  such  as  notification  of  sources, 
modification  of  permits,  etc.,  may  be 
needed  before  some  measures  could  be 


implemented.  However,  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  administrative  action  on  their 
part  and  with  no  additional  rulemaking 
action  such  as  public  hearing  or 
legislative  review. 

Ohio  Administrative  Code  (OAC)  Rule 
3745-17-14  (approved  by  the  EPA  on 
May  27,  1994,  59  FR  27464)  requires 
principal  facilities  in  the  PM 
nonattainment  areas  to  submit  control 
strategies  and  compliance  schedules  to 
the  OEPA  which  would  reduce 
particulate  emissions  by  15  and  25 
percent.  OAC  Rule  3745-17-14  also 
requires  that  the  control  strategies  and 
compliance  schedules  be  approved  by 
the  Director  of  the  OEPA  (as  Findings 
and  Orders)  and  submitted  to  the  EPA 
as  a  revision  to  the  Ohio  PM  SIP.  The 
rule  further  specifies  that  the 
requirements  of  the  Findings  and  Orders 
are  to  be  implemented  by  each  facility 
upon  receipt  of  a  formal  determination 
and  notification  by  the  OEPA  or  the 
EPA  that  the  area  is  not  in  compliance 
with  the  NAAQS.  Whether  the  15 
percent  or  the  25  percent  control 
strategy  would  be  implemented  will 
depend  on  the  severity  of  any  actual 
violations. 

The  OEPA  received  contingency  plans 
fi'om  the  affected  facilities  and  worked 
with  them  to  finalize  those  plans.  The 
OEPA  found  various  situations  with 
respect  to  the  availability  of  additional 
particulate  emission  reductions  to  meet 
the  levels  required  in  OAC  Rule  3745- 
17-14.  Some  of  the  affected  facilities  do 
not  have  any  significant  reductions  of 
PM  emissions  available,  while  others 
have  some  available  reductions,  but  not 
enough  to  meet  the  required  levels  in 
OAC  Rule  3745-17-14.  Others  have 
sufficient  reductions  available  to  fully 
meet  the  requirements.  As  a  result,  some 
affected  facilities  are  not  being  required 
to  commit  to  any  contingency  measure 
reductions. 

The  facilities  which  fully  satisfy  Rule 
3745-17-14,  are  the  Ford  Motor 
Company’s  Cleveland  Casting  Plant,  and 
the  T  &  B  Foundry  Company.  Ohio  has 
issued  Final  Findings  and  Orders  which 
incorporate  the  contingency  plans  for 
these  sources. 

The  facilities  which  have  some 
reductions  available,  but  not  enough  to 
fully  meet  the  required  levels  in  OAC 
Rule  3745-17-14  are  International  Mill 
Service,  Luria  Brothers,  and  United 
Ready  Mix  (formerly  Harval).  Ohio  has 
issued  Final  Findings  and  Orders  which 
incorporate  the  contingency  measures. 
Ohio  also  submitted  fact  sheets  for  these 
sources  which  explain  why  further 
reductions  are  not  available. 
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The  facilities  which  have  no 
signihcant  particulate  emission 
reductions  that  are  reasonably  available 
are  Granger  Materials,  Boyas  Excavating, 
Cuyahoga  Foundry  Company, 
Ehxunmond  Dolomite  (formerly 
Cleveland  Builders  Supply), 
Independence  Excavating,  Kenmore 
Asphalt  Products  (formerly  Lake  Erie 
Asphalt  Products),  Ohio  Aluminum 
Industries,  Schloss  Paving  Company, 
Standard  Lafarge  Company  (formerly 
Standard  Slag  Company),  Stein, 
Wheeling-Pittsburgh  Steel  Corporation 
(2  facilities:  Mingo  Junction  and 
Steubenville). 

In  addition,  two  facilities,  Boyas 
Excavating,  and  Satralloy,  have  shut 
down.  LTV  Steel  Company  (East  Side 
and  West  Side)  will  have  rule  revisions 
that  require  no  actual  emi^ion 
reductions.  EPA  guidance  calls  for 
contingency  measures  only  in 
proportion  to  the  actual  reductions 
obtained  by  the  nonattainment  area. 
Because  LTV  has  zero  emissions 
reductions  associated  with  the  initial 
PM  attainment  plan,  it  was  not  required 
to  commit  to  any  contingency  measure 
reductions. 

While  Ohio’s  Rule  3745-17-14 
requires  contingency  emission 
reductions  of  the  magnitude  called  for 
by  the  EPA  (25%  of  die  actual 
reductions  in  the  SIP  control  plan),  it 
was  found  that  some  sources  were  not 
able  to  reasonably  obtain  such 
reductions.  Ohio  carefully  analyzed  the 
facilities’  contingency  plans  to  ensure 
that  all  reasonably  available  measures 
are  included.  The  EPA  agrees  that  Ohio 
has  obtained  a  sufficient  level  of 
reductions  to  provide  for  a  reasonable 
level  of  continued  progress  toward  the 
attainment  goal  during  an  interim 
period  between  any  prospective 
determination  that  the  SIP  has  failed  to 
achieve  RFP  or  provide  for  timely 
attainment  ^f  the  NAAQS  and  the 
additional  formal  air  quality  planning 
following  the  determination.  Ohio’s  PM 
contingency  plan  is,  therefore, 
approvable  by  the  EPA. 

C.  Enforceability 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  Sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541).  State 
implementation  plan  provisions  also 
must  contain  a  program  to  provide  for 
enforcement  of  control  measures  and 


other  elements  in  the  SIP  (see  section  . 
110(a)(2)(C)). 

The  Final  Findings  and  Orders  issued 
by  OEPA  are  clearly  written,  and  are 
legally  enforceable  by  OEPA.  The  Final 
Findings  and  Orders  will  be  enforceable 
by  the  EPA  upon  their  approval  as  a  SIP 
revision.  The  EPA  believes  that  the 
State’s  existing  air  enforcement  program 
will  be  adequate  to  enforce  PM 
contingency  plans. 

ni.  Final  Action 

The  EPA  approves  Ohio’s  PM 
contingency  measure  rules,  submitted 
by  OEPA  on  July  17, 1995.  'This 
submittal  addressed  PM  contingency 
measure  plans  that  were'  due  on 
November  15, 1993.  The  State’s  PM 
contingency  measures  are  included  in 
Final  Findings  and  Orders  issued  by  the 
OEPA.  Previously  approved  OAC  Rule 
3745-17-14  requires  that  facilities 
implement  the  contingency  measures 
upon  receipt  of  a  formal  determination 
and  notification  by  the  OEPA  or  the 
EPA  that  the  area  is  not  in  compliance 
with  the  NAAQS. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  EPA  is  publishing 
a  separate  document  in  this  Federal 
Register  publication,  which  constitutes 
a  “proposed  approval’’  of  the  requested 
SIP  revision  and  clarifies  that  the 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  critical  comments  are 
filed.  The  “direct  final’’  approval  shall 
be  effective  on  July  5, 1996,  unless  EPA 
receives  adverse  or  critical  comments  by 
June  5, 1996.  If  EPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  EPA  will  wiUidraw 
this  approval  before  its  effective  date  by 
publishing  a  subsequent  Federal 
Register  document  which  withdraws 
this  final  action.  All  public  comments 
received  will  then  be  addressed  in 
subsequent  rulemaking.  Please  be  aware 
that  EPA  will  institute  another  comment 

eriod  on  this  action  only  if  warranted 

y  significant  revisions  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  today’s  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  EPA 
hereby  advises  the  public  that  this 
action  will  be  effective  on  July  5, 1996. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  9, 1995, 
memorandum  from  Mary  D.  Nichols, 
Assistant  Administrator  for  Air  and 


Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  finm  Executive  Order 
12866  review. 

Nothing  in  this  action  should  he 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’)  (signed 
into  law  on  March  22, 1995)  requires 
that  the  EPA  prepare  a  budgeta^  impact 
statement  before  promulgating  a  rule 
that  includes  a  F^eral  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  obtaining  input  firom 
and  informing,  educating,  and  advising 
any  small  governments  &at  may  be 
significantly  or  uniquely  afiect^  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  the  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  EPA  must  select  firom 
those  alternatives  the  least  costly,  most 
cost-efiective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  EPA  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  EPA  is  not  required  to  develop 
a  plan  with  regard  to  small 
governments.  This  rule  only  approves 
the  incorporation  of  existing  state  rules 
into  the  SIP.  It  imposes  no  additional 
requirements. 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entitles.  (5  U.S.C.  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
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entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already,  imposing.  Therefore, 
because  thq  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  5, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Dated:  April  19, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK — Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(109)  to  read  as 
follows: 

§  52.1 870  Identification  of  plan. 
***** 

(c)*  *  * 


(109)  On  July  17, 1995,  Ohio 
submitted  a  Particulate  Matter  (PM) 
contingency  measures  State 
Implementation  Plan  (SIP)  revision 
request.  The  submittal  includes  Final 
Findings  and  Orders  for  5  companies. 
The  Findings  and  Orders  provide  PM 
emission  reductions  which  will  take 
effect  if  an  area  fails  to  attain  the 
National  Ambient  Air  Quality  Standards 
for  PM. 

(i)  Incorporation  by  reference. 

Director’s  Final  Findings  and  Orders 
for  Ford  Motor  Company  (Cleveland 
Casting  Plant),  T&B  Foundry  Company, 
International  Mill  Service,  Luria 
Brothers,  and  United  Ready  Mix,  issued 
by  the  Ohio  Environmental  Protection 
Agency  on  July  10, 1995. 

(FR  Doc.  96-11200  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  8S60-50-P 


40  CFR  Part  52 

[UT1 8-1 -6778a;  FRL-5468-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
Emission  Statement  Regulation,  Ozone 
Nonattainment  Area  Designation, 
Definitions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  revision 
to  the  Utah  State  Implementation  Plan 
(SIP)  that  was  submitted  by  the 
Governor  of  Utah  on  November  12, 

1993,  for  the  purpose  of  implementing 
an  emission  statement  program  for 
stationary  sources  within  the  Salt  Lake 
and  Davis  Coimties  (SLDC)  ozone 
nonattainment  area.  The  emission 
statement  inventory  regulation,  Utah  Air 
Conservation  Regulation  (UACR)  R307- 
1-3. 5.4.,  was  submitted  by  the  State  to 
satisfy  the  Clean  Air  Act  (CAA),  as 
amended  in  1990,  requirements  for  an 
emission  statement  program  to  be  part 
of  the  SIP  for  Utah.  EPA’s  approval  will 
serve  to  make  the  emission  statement 
inventory  regulation  federally 
enforceable.  In  addition,  EPA  is 
approving  other  minor  changes 
involving  definitions  in  UACR  R307-1- 
1.  and  the  ozone  nonattainment  area 
designation  definition  in  UACR  R307- 
1-3.3.3. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  July  5, 1996,  unless  adverse 
comments  are  received  in  writing  on  or 
before  June  5, 1996,  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  R.  Long, 


Director,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  8,  Air  Program,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466, 
Telephone  number:  (303)  312-6479. 
SUPPLEMENTARY  INFORMATION:  Section 
110(a)(2)(H)(i)  of  the  CAA  provides  the 
State  the  opportunity  to  update  its  SIP 
as  needed  or  to  address  new  statutory 
requirements.  The  State  is  utilizing  this 
authority  of  the  CAA  to  include  its 
emission  statement  inventory  regulation 
as  part  of  the  SIP,  to  revise  the  ozone 
nonattainment  area  designation 
definition,  and  perform  minor  definition 
changes. 

I.  Background 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  II  of  Part  D  of  Title  I  of 
the  CAA.  EPA  previously  published  a 
“General  Preamble”  describing  EPA’s 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA 
(refer  to  57  FR  13498,  dated  April  16, 
1992,  “General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
Rule”,  57  FR  18070,  dated  April  28, 
1992,  “General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990; 
Supplemental;  Proposed  Rule”,  and  57 
FR  55620,  dated  November  25, 1992, 
“Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990”).  EPA 
also  issued  guidance  describing  the 
requirements  for  emission  statement 
programs,  as  discussed  in  this  action, 
entitled  “Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program”,  dated  July,  1992. 

Section  182  of  the  CAA  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a) 
describes  requirements  applicable  to 
Marginalaionattainment  areas.  These 
requirements  are  also  made  applicable 
to  all  other  ozone  nonattainment  area 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Rules  and  Regulations 


20143 


classiRcations  through  subsections  (b), 

(c),  (d),  and  (e)  of  section  182.  Among 
the  requirements  in  section  182(a)  is  a 
program,  described  in  paragraph  (3)  of 
that  subsection,  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  (VCXH)  and  nitrogen  oxides 
(NOx).  Section  182(a)(3)  required  States 
to  submit  to  EPA,  by  November  15, 

1992,  a  revision  to  dieir  SIP  establishing 
an  emission  statement  program. 

EPA’s  document  “Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program”,  dated  July,  1992, 
provided  that  whatever  minimum 
reporting  level  is  established  in  a  State 
emission  statement  program,  if  either 
VOC  or  NOx  is  emitted  at  or  above  the 
designated  level,  the  other  pollutant 
must  be  included  in  the  emission 
statement  even  if  it  is  emitted  at  levels 
below  the  specihed  cutoffs. 

Section  182(a)(3)(B)(ii)  allows  States 
to  waive,  with  EPA  approval,  the 
requirement  for  an  emission  statement 
for  classes  or  categories  of  sources  with  ' 
less  than  25  tons  per  year  of  actual 
plant-wide  NOx  or  VOC  emissions  in 
nonattainment  areas  if:  (1.)  the  class  or 
category  is  included  in  the  base  year 
and  periodic  inventories,  and  (2.) 
emissions  are  calculated  using  emission 
factors  established  by  EPA  (such  as 
those  foimd  in  EPA’s  publication  AP- 
42)  or  other  methods  acceptable  to  EPA. 

’The  emission  statement  data  must 
include:  certification  of  data  accuracy; 
source  identification  information; 
operating  schedule;  emissions 
information  (to  include  annual  and 
typical  ozone  season  day  emissions); 
control  equipment  information;  and 
process  data.  EPA  developed  the 
emission  statements  data  elements  so  as 
to  be  consistent  with  other  source  and 
State  reporting  requirements.  This 
consistency  is  essential  to  assist  States 
with  quality  assurance  for  emission 
estimates  and  to  facilitate  consolidation 
of  all  EPA  reporting  requirements. 

In  addition  to  the  submission  of  the 
emission  statement  data  to  AIRS,  States 
must  provide  EPA  with  a  status  report 
that  outlines  the  degree  of  compliance 
with  the  emissions  statement  program. 
States  must  report  quarterly  to  EPA  the 
total  number  of  sources  affected  by  the 
State’s  emission  statement  provisions, 
the  munber  that  have  complied  with  the 
provisions,  and  the  number  that  have 
not.  This  status  report  must  also  include 
the  total  annual  and  typical  ozone 
season  day  emissions  i^m  all  reporting 
sources,  both  corrected  and  non- 
corrected  for  rule-effectiveness  (RE). 
States  must  include  in  their  status 
report  a  list  of  sources  that  are 


delinquent  in  submitting  their  emission 
statement  and  that  emit  500  tpy  or  more 
of  VOC  or  2500  tpy  or  more  of  NOx- 
This  report  must  be  submitted  quarterly 
until  all  the  regulated  sources  have 
complied  for  the  reporting  year.  The  • 
suggested  submittal  dates  for  the 
quarterly  status  reports  are  July  1, 

October  1,  January  1,  and  April  1. 

II.  Analysis  of  Utah’s  Emission 
Statement  Regulation 

EPA  is  approving  Utah’s  rule,  UACR 
R307-1-3.5.4,  “Emission  Statement 
Inventory”,  that  was  submitted  by  the 
Governor  to  EPA  on  November  12, 1993. 
This  rule  provides  the  necessary 
requirements  for  an  emission  statement 
program  for  the  State  of  Utah  as 
stipulated  in  section  182(a)(3)  of  the 
CAA  and  in  EPA’s  emission  statement 
guidance  document  entitled  “Guidance 
on  the  Implementation  of  an  Emission 
Statement  Program”,  dated  July,  1992. 

1.  Administrative.  The  State  of  Utah 
held  a  public  hearing  on  August  4, 1993, 
for  its  Emission  Statement  Inventory 
regulation.  Following  the  public 
hearing,  the  Emission  Statement 
Inventory  regulation  was  adopted  by  the 
State  with  an  effective  date  of  November 

15. 1993,  This  new  regulation  was 
submitted  to  EPA  on  November  12, 

1993,  as  part  of  the  Ozone 
Redesignation  Request  and  Maintenance 
Plan  SIP  revisions.  The  State’s  emission 
statement  inventory  regulation  was 
prepared  to  fulfill  one  of  the 
requirements  of  Section  182(b),  for 
Moderate  ozone  nonattainment  areas,  of 
the  CAA. 

The  Ozone  SIP  revisions  were 
reviewed  by  EPA  to  determine 
completeness,  in  accordance  with  the 
completeness  criteria  found  in  40  CFR 
Part  51  (as  amended  by  57  FR  42216  on 
August  26, 1991).  The  initial  November 

12. 1993,  submittal  was  found  to  be 
incomplete,  and  a  letter  dated  January 

19. 1994,  was  sent  to  the  Governor 
indicating  the  administrative  and 
technical  deficiencies.  The  State  of  Utah 
sued  EPA  on  March  18, 1994,  regarding 
EPA’s  incompleteness  finding  (State  of 
Utah  V.  EPA,  Case  No.  94-9520).  As  part 
of  the  lawsuit  settlement,  EPA  agreed  to 
allow  the  State  to  repackage  its 
submittal  and  request  parallel 
processing  of  the  appropriate 
regulations  and  SIP  revisions  relating  to 
the  Ozone  Redesignation  Request  for 
Salt  Lake  and  Davis  Counties.  Therefore, 
on  June  27, 1994,  the  State  submitted: 

(1)  a  request  for  parallel  processing  of 
the  Ozone  Maintenance  Plan  and,  (2)  a 
reorganized  Ozone  Redesignation  SIP 
revision  and  Maintenance  Plan. 

Included  in  the  reorganized  Ozone 
Redesignation  SEP  revision  and 


Maintenance  Plan  was  the  Emission 
Statement  Inventory  regulation.  On  the 
basis  of  the  State’s  June  27, 1994, 
submittal,  EPA  withdrew  the  January 
19. 1994,  finding  of  incompleteness  in 
a  letter  to  the  Governor  dated  July  7, 

1994.  The  July  7, 1994,  letter  deemed 
the  State  to  have  submitted  a  complete 
Ozone  Redesignation  Request,  including 
a  complete  Emission  Statement 
Inventory  regulation  submittal,  as  of 
November  12, 1993. 

2.  Components  of  an  Emission 
Statement  ReguJation:  There  are  several 
components  of  an  acceptable  emission 
statement  regulation.  Specifically,  the 
State  must  submit  an  emission 
statement  regulation  as  a  revision  to  its 
SIP.  The  emission  statement  regulation 
must  meet  the  minimum  requirements 
for  reporting  by  the  sources  and  the 
State.  The  emission  statement  regulation 
must  include  provisions  for 
applicability,  definitions,  compliance, 
and  specific  source  requirements 
detailed  below. 

a.  Sources  Covered.  Section 
182(a)(3)(B)  requires  that  States  with 
areas  designated  as  nonattainment  for 
ozone  require  emission  statement  data 
from  sources  of  volatile  organic 
compounds  (VOX!)  or  oxides  of  nitrogen 
(NOx)  in  the  nonattainment  areas.  This 
requirement  applies  to  all  ozone 
nonattainment  areas,  regardless  of  the 
classification  (Marginal,  Moderate,  etc.) 
and  is  to  be  addressed  through  a  SIP 
revision.  This  requirement  is  fulfilled  by 
the  State  in  UACR  R307-1-3.5.4.A. 

b.  Regulation  Elements.  A  State’s 
emission  statement  regulation  must 
include  provisions  covering 
applicability  of  the  regulation, 
definitions  for  key  terms  used  in  the 
regulation,  a  compliance  schedule  for 
sources  covered  by  the  regulation,  and 
the  specific  reporting  requirements  for 
sources.  The  emission  statement 
submitted  by  the  source  should  contain 
a  certification  that  the  information  is 
accurate  to  the  best  knowledge  of  the 
individual  certifying  the  statement, 
identification  information  (name, 
physical  location,  mailing  address  of  the 
facility,  latitude  and  longitude,  and  4- 
digit  Standard  Industrial  Classification 
(SIC)  code(s)),  opterating  schedule 
information  (annual  throughput,  days 
{>er  week  on  the  normal  operating 
schedule,  hours  per  day  during  the 
normal  operating  schedule,  and  hoiirs 
per  year  on  the  normal  operating 
sch^ule),  process  rate  data  (annual 
process  rate  (annual  throughput)  and 
peak  ozone  season  daily  process  rate), 
control  equipment  information  (current 
primary  and  secondary  control 
equipment  identification  codes  and 
current  combined  control  equipment 
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efficiency  (%)),  emissions  information 
(estimate  actual  VOC  and  NOx 
emissions  at  the  segment  level  (in  tons 
per  year  for  an  annual  emission  rate  and 
pounds  per  day  for  a  typical  ozone 
season  day),  estimated  emissions 
method  code,  calendar  year  for  the 
emissions,  and  emission  factor  (if 
used)).  The  above  requirements  are 
fulfilled  by  the  State  in  UACR  R307-1- 
3.5.4.B.,  UACR  R307-1-3.5.4.C.,  and 
UACR  R307-1-3.5.4.D. 

c.  Reporting  Requirements  for 
Sources.  Sources  covered  by  Utah’s 
Emission  Statement  Inventory 
regulation  must  submit  the  data 
elements  described  under  Regulation 
Elements  in  section  2.b.  above.  The 
State  addressed  this  requirement  in 
UACR  R307-1-3.5.4. 

d.  Reporting  Requirements  for  State. 
States  must:  (1)  provide  to  EPA  the 
information  for  the  sources  covered  by 
the  emission  statement  regulation,  (2) 
provide  the  value  for  rule  effectiveness 
utilized  by  the  State  in  its  calculations, 
(3)  submit  quarterly  emission  statement 
status  reports.  The  quarterly  reports 
should  show  the  total  number  of 
facilities  that  met  the  State’s  emission 
statement  regulation  requirements  and 
the  number  of  facilities  that  failed  to 
meet  the  requirements.  The  above  State 
reporting  requirements  were  not 
initially  addressed  in  the  State’s 
submittal.  In  a  letter  dated  April  21, 
1995,  from  Douglas  Skie,  Chief,  Air 
Programs  Branch,  to  Russell  Roberts, 
Director,  Utah  Division  of  Air  Quality, 
EPA  requested  the  State  to  commit  to 
providing  the  above  information  in 
quarterly  status  reports.  The  necessary 
format  was  provided  in  this  letter.  In  a 
letter  dated  May  30, 1995,  from  Russell 
Roberts,  Director,  Utah  Division  of  Air 
Quality  to  Douglas  Skie,  Chief,  Air 
Programs  Branch,  the  State  committed 
to  provide  the  requested  information. 

III.  Nonattainment  Area  Designation 
and  Other  Minor  Definition  Changes 

The  State  of  Utah  held  a  public 
hearing  on  September  1, 1993,  for, 
among  other  items,  the  ozone 
“nonhttainment  area  designation” 
defrnition  change.  Following  the  public 
hearing,  the  ozone  ‘‘nonattainment  area 
designation”  definition  change  was 
adopted  by  the  State  with  an  effective 
date  of  November  13, 1993.  UACR 
R307-1-3.3.3C  was  changed  from 
‘‘Ozone  Nonattainment  Areas”  to 
‘‘Ozone  Nonattainment  Areas  and  Davis 
and  Salt  Lake  Counties”.  The  other 
minor  changes  involved  several 
definitions  found  in  UACR  R307-1-1., 
‘‘Forward  and  Definitions”.  These  other 
minor  changes  were  administratively 
addressed  in  conjunction  with  the 


Emission  Statement  Inventory 
regulation  in  the  August  4, 1993,  public 
hearing  and  also  became  effective  on 
November  15, 1993. 

IV.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA.  Under  section  110(a)(2)(E)(iii) 
of  the  Act  the  State  must  provide  the 
necessary  assurances  that  the  State  has 
the  authority  to  implement  the  SIP.  The 
State  has  such  authority,  for  the 
implementation  of  the  emission 
statement  inventory  regulation,  UACR 
R307-1-3.5.4.,  revision  of  the  ozone 
nonattainment  area  designation 
definition,  UACR  R307-1-3.3.3C,  and 
other  minor  changes  to  definitions  in 
UACR  R307-1-1.,  as  found  in  the  Utah 
Air  Conservation  Act,  Chapter  2, 
Sections  19-2-101, 19-2-104,  and  19- 
2-109. 

Final  Action.  EPA  is  approving  the 
following  revision  to  Utah’s  SIP  as  was 
submitted  by  the  Governor  on 
November  12, 1993:  Emission  Statement 
Inventory  regulation,  UACR  R307-1- 
3.5.4,  ozone  nonattainment  area 
designation  definition,  UACR  R307-1- 
3.3,3C,  and  the  following  definitions  in 
UACR  R307-1-1.;  ‘‘Control  Apparatus”, 
‘‘Emissions  Information”,  ‘‘Peak  Ozone 
Season”,  ‘‘Process  Level”,  and  ‘‘Process 
Rate”. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  comments  be  filed.  This  action 
will  be  effective  July  5, 1996,  unless,  by 
June  5, 1996,  adverse  comments  are 
received. 

If  EPA  receives  adverse  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
Subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  significant 
impact  on  any  small  entities.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  5, 1996.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
for  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)  of  the  CAA). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (‘‘Unfunded  Mandatqs  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
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require  the  private  sector  to  perform 
certain  duties.  The  rules  being  approved 
hy  this  action  will  impose  no  new 
requirements:  such  sources  are  already 
subject  to  these  regulations  under  State 
law.  Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214—2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Agency  has  reviewed 
this  request  for  revision  of  the  federally- 
approved  SIP  for  conformance  with  the 
provisions  of  the  1990  Amendments  to 
the  Clean  Air  Act  enacted  on  November 
15, 1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  September  29, 1995. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

40  CFR  part  52,  Subpart  TT,  is  amended 
as  follows:  . 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  TT — Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(34)  to  read  as 
follows: 

§  52.2320  Identiflcation  of  plan. 
***** 

(c)  *  *  * 

(34)  Revisions  to  the  Utah  State 
Implementation  Plan  for  the  Emission 
Statement  Inventory  regulation,  UACR 


R307-1-3.5.4.,  revision  of  the  ozone 
nonattainment  area  designation 
deflnition,  UACR  R307— 1-3.3.3C,  and 
other  minor  changes  to  definitions  in 
UACR  R30 7-1-1.  were  submitted  by  the 
Governor  in  a  letter  dated  November  12. 
1993. 

(i)  Incorporation  by  reference. 

(A)  Emission  Statement  Inventory 
regulation,  UACR  R307-1-3.5.4,  ozone 
nonattainment  area  designation 
defrnition,  UACR  R307-1-3.3.3C,  and 
the  following  definitions  in  UACR 
R307-1-1.;  “Control  Apparatus”, 
“Emissions  Information”,  “Peak  Ozone 
Season”,  “Process  Level”,  and  “Process 
Rate”.  All  were  adopted  on  August  4, 
1993,  and  became  effective  on 
November  15, 1993. 

(B)  A  letter  dated  May  30, 1995,  from 
Russell  Roberts,  Director,  Utah  Division 
of  Air  Quality  to  Douglas  Skie,  Chief, 

Air  Programs  Branch  for  Region  8. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
May  1, 1996. 

(FR  Doc.  96-11198  Filed  5-3-96;  8:45  ami 
BILLING  CODE  6540-60-P 

40  CFR  Part  52 

[CA  140-10-7261a;  FRL-5456-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Controi  District 
and  Ventura  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  districts:  the  Placer  County 
Air  Pollution  Control  District  (PCAPCD) 
and  the  Ventura  County  Air  Pollution 
Control  District  (VCAPCD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VfXls)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  VOC 
emissions  finm  the  storage  and  transfer 
of  organic  liquids  and  tank  degassing 
operations.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  second€ury  ambient  air  quality 


standards,  and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  action  is  effective  on  July  5, 
1996  unless  adverse  or  critical 
comments  are  received  by  June  5, 1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA’s  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  LX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Environmental  Protection  Agency.  Air 
Docket  (6102),  401  “M”  Street,  S.W., 
Washington,  D.C  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L”  Street,  Sacramento,  CA  95814. 
Placer  Coimty  Air  Pollution  Control  District, 
11464  B  Avenue,  Auburn,  CA  95603. 
Ventura  County  Air  Pollution  Control 
District,  Rule  Development  Section.  669 
County  Square  Drive.  Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5— 3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1191,  email: 
james.duane@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  the  PCAPCD’s 
Rule  212,  “Storage  of  Organic  Liquids," 
and  Rule  215,  “Transfer  of  GasoUne  into 
Tank  Trucks,  Trailers  and  Railroad  Tank 
Cars  at  Loading  Facilities,”  and  the 
VCAPCD’s  Rule  74.26,  “Crude  Oil 
Storage  Tank  Degassing  Operations,” 
and  Rule  74.27,  "Gasoline  and  ROC 
Liquid  Storage  Tank  Degassing 
Operations.”  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (ARB)  to  EPA  on 
January  24, 1995  (Rules  215,  74.26,  and 
74.27)  and  October  13, 1995  (Rule  212). 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included 
portions  of  Placer  County  in  the 
Sacramento  Metro  Area  and  the  Ventura 
County  Area.  43  FR  8964,  40  CFR 
81.305.  On  May  26, 1988,  EPA  notified 
the  Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
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the  above  districts’  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the  * 
existing  SIP  be  corrected  (EPA’s  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACF)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991,  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.*  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Sacramento  Metro  Area  and 
the  Ventura  County  Area  are  classified 
as  severe;  2  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  January  24, 
1995,  and  October  13, 1995,  including 
the  rules  being  acted  on  in  this 
document.  The  PCAPCD  adopted  Rule 
212  on  June  8, 1995,  and  Rule  215  on 
November  3, 1994,  and  the  VCAPCD 
adopted  Rules  74.26  and  74.27  on 
November  8, 1994.  These  submitted 
rules  were  found  to  be  complete  on 
February  24, 1995  (Rules  215,  74.26, 
and  74.27)  and  November  28, 1995 
(Rule  212),  pursuant  to  EPA’s 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V  3  and  are 
being  finalized  for  approval  into  the  SP. 


■  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
“Issues  Relating  to  VOC  Regulation  Outpoints, 
Deficiencies,  and  Deviations,  ClariRcation  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice”  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

^  The  Sacramento  Metro  Area  was  reclassified 
from  serious  to  severe  on  June  1, 1995.  See  60  FR 
20237  (April  25, 1995).  The  Ventura  County  Area 
retained  its  designation  of  nonattainment  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  the  date  of  enactment  of  the 
CAA.  See  55  FR  56694  (November  6, 1991). 

3  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 
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The  PCAPCD’s  Rule  212  requires 
facilities  to  install  and  operate  vapor 
loss  control  devices  for  the  storage  of 
organic  liquids  with  vapor  pressures  of 
0.5  psia  or  higher,  and  Rule  215  requires 
vapor  collection  and  disposal  systems 
for  loading  gasoline  into  tank  trucks, 
trailers,  or  railroad  tank  cars.  The 
VCAPCD’s  Rules  74.26  and  74.27  reduce 
emissions  of  VOCs  from  the  degassing  of 
crude  oil,  produced  water,  gasoline,  and 
vex;  liquid  storage  tanks.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  the 
PCAPCD’s  and  the  VCAPCD’s  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA’s  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA’s 
evaluation  and  final  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACTT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
PCAPCT’s  Rule  212  are  entitled 
“Control  of  Volatile  Organic  Emissions 
from  Storage  of  Petroleum  Liquids  in 
Fixed-Roof  Tanks  (EPA— 450/2-77-036)” 
and  “Control  of  Volatile  Organic 
Emissions  from  Petroleum  Liquid 
Storage  in  External  Floating  Roof  Tanks 
(EPA-450/2-78-047).”  The  CTGs 
applicable  to  PCAPCD’s  Rule  215  are 
entitled,  “Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading  Terminals 
(EPA-450/2-77-026),”  “Control  of 
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Volatile  Organic  Emissions  from  Bulk 
Gasoline  Plants  (EPA-450/2-77-035),” 
and  “Control  of  Volatile  Organic 
Compound  Leaks  from  Gasoline  Tank 
Trucks  and  Vapor  Collection  Systems 
(EPA-450/2-78-051).”  There  are  no 
CTGs  applicable  to  VCAPCD’s  Rules 
74.26  and  74.27.  Further  interpretations 
of  EPA  policy  are  found  in  the  Blue 
Book,  referred  to  in  footnote  1.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  PCAPCD’s  submitted  Rule  212, 
“Storage  of  Orgemic  Liquids,”  includes 
the  following  significant  changes  from 
the  current  SEP: 

•  The  Table  of  Content’s  reference  to 
section  110  has  been  deleted  because 
that  section  was  deleted  in  the  previous 
version  of  the  rule. 

•  There  were  two  sections  503.1.  The 
second  was  renumbered  to  503.2. 

The  PCAPCD’s  submitted  Rule  215, 
“Transfer  of  Gasoline  into  Tank  Trucks, 
Trailers  and  Railroad  Tank  Cars  at 
Loading  Facilities,”  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  rule’s  applicability  was 
broadened. 

•  The  definitions  of  bulk  plant  and 
bulk  terminal  were  added  to  the  rule. 
The  definition  of  volatile  organic 
compound  (VCX)  was  updated  for 
consistency  with  40  CFR  51.100(s). 

•  An  emission  standard  of  0.6  pounds 
of  VCX  per  1000  gallons  of  gasoline 
transferred  was  added  for  bulk  plants. 

•  The  ARB’s  Methods  202  and  203 
were  added  to  the  rule  for  equipment 
certifications. 

The  VCAPCD’s  Rule  74.26,  “Crude 
Oil  Storage  Tank  Degassing 
Operations,”  and  Rule  74.27,  “Gasoline 
and  RCX  Liquid  Storage  Tank  Degassing 
Operations,”  are  new  rules  that  reduce 
the  emissions  of  VOCs  from  the 
degassing  of  crude  oil,  produced  water, 
gasoline,  and  VOC  liquid  storage  tanks. 
The  rules  require  a  vapor  destruction 
and  removal  efficiency  of  at  least  95% 
until  the  vapor  concentration  in  the  tank 
is  10%  of  its  initial  concentration  or  less 
than  10,000  parts  per  million  volume 
(ppmv).  Records  of  the  inlet  and  outlet 
concentration  are  to  be  made  at  the 
beginning  of  and  throughout  the  test. 
Records  of  temperature  are  required 
when  refrigerated  condensers  are  used. 
All  records  must  be  maintained  for  two 
years  from  the  date  of  entry.  ASTM 
Methods  D  323-82,  D  2879-86  and  E 
260-91  and  EPA  Methods  2A,  21,  and 
25 A  are  the  test  methods  used  for 
compliance  determinations.  A  more 
detailed  discussion  of  the  controls 
required  and  the  justification  for  why 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Rules  and  Regulations 


20147 


these  controls  represent  RACT  can  be 
found  in  the  Technical  Support 
Documents  (TSDs)  for  Rules  74.26  and 
74.27,  dated  November  7, 1995. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  PCAPCD’s  Rule  212,  “Storage  of 
Organic  Liquids,"  and  Rule  215, 
“Transfer  of  Gasoline  into  Tank  Trucks, 
Trailers  and  Railroad  Tank  Cars  at 
Loading  Facilities,”  and  the  VCAPCD’s 
Rule  74.26,  “Crude  Oil  Storage  Tank 
Degassing  Operations,”  and  Rule  74.27, 
“Gasoline  and  ROC  Liquid  Storage  Taidc. 
Degassing  Operations,”  are  being 
approved  imder  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  5, 1996, 
unless,  by  June  5, 1996,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  July  5, 1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 


enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SBPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42'U.S.C. 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  hind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  horn  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 


regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  March  11, 1996. 

Felicia  Marcus, 

Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(214)(i)(D)(2)  and 
(E)  and  (c)(225)(i)(B)(2)  to  read  as 
follows: 

§  52.220  Identification  of  plan. 
***** 

•  (c)*  *  * 

(214) *  *  * 

(1) *  *  * 

(D) *  *  • 

(2)  Rule  74.26  and  Rule  74.27, 
adopted  on  November  8, 1994. 

(E)  Placer  County  Air  Pollution 
Control  District. 

(1)  Rule  215,  adopted  on  November  3, 
1994. 

***** 

(225)  *  *  * 

(1) *  *  * 

*  *  * 

(2)  Rule  212,  adopted  on  June  8, 1995. 

***** 

[FR  Doc.  96-11210  Filed  5-03-96;  8:45  am) 
BILLING  cooe  6560-60-W 


40  CFR  Part  52 

PLI 29-1 -7046a;  FRL-5464-8] 

Approval  and  Promulgation  of 
implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  On  March  14, 1995,  the 
Illinois  Environmental  Protection 
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Agency  (lEPA)  formally  submitted  three 
federally  enforceable  State  operating 
permits  (FESOPs)  to  the  United  States 
Environmental  Protection  Agency 
(USEPA).  These  permits  contained 
enforceable  sulfur  dioxide  (SOa) 
emission  limitations  for  three  industrial 
facilities  in  the  Granite  City  area  of 
Madison  County,  Illinois.  The 
limitations  are  intended  to  address 
modeled  violations  of  the  SO2  National 
Ambient  Air  Quality  Standards 
(NAAQS).  USEPA  has  determined  that 
the  three  FESOPs  are  adequate  as 
revisions  to  Illinois’  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  as  it  applies  to  Madison 
County,  and  as  such,  address  the 
previously  modeled  violations  of  the 
SO2  NAAQS. 

DATES:  This  action  will  be  effective  on 
July  5, 1996  unless  adverse  or  critical 
comments  not  previously  addressed  by 
the  State  or  USEPA  are  received  by  June 
5, 1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  State’s  submittal  and 
USEPA’s  analysis  (Technical  Support 
Document)  are  available  for  inspection 
at  the  following  location:  United  States 
Environmental  Protection  Agency, 
R^ion  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Mary  Onischak  at  (312) 
353-5954  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Onischak  at  (312)  353-5954. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  22,  1992  (57  FR  43846), 
USEPA  proposed  to  designate  portions 
of  Madison  County,  Illinois,  including 
the  Granite  City  area  (Granite  City  and 
Nameoki  Townships)  as  nonattainment 
for  SO2.  This  proposed  designation  was 
based  on  modeled  violations  of  the  SO2 
NAAQS.  On  December  21, 1993  (58  FR 
67336),  USEPA  published  its  intent  to 
defer  the  final  SO2  designation  of 
Madison  County,  Illinois  while  the  State 
worked  to  revise  its  SO2  SIP.  On  March 
14, 1995,  Illinois  submitted  a  SO2  SIP 
revision  request  which  consisted  of  SO2 
emission  limitations  for  three  facilities 
in  Madison  County:  the  Nestle  Beverage 
Company  (Nestle),  Reilly  Industries 
(Reilly),  and  the  Granite  City  division  of 


the  National  Steel  Corporation  (Granite 
City  Steel).  Illinois’  submittal,  including 
background  information,  demonstration 
of  attainment,  and  enforceability  is 
discussed  further  in  the  technical 
support  document. 

II.  Emission  Limitations 

A.  Nestle  Beverage  Company 

Nestle’s  FESOP  covers  thi-ee  sources: 
the  Nebraska  boiler,  Boiler  Number  5, 
and  the  tea  leaf  burner.  Both  boilers 
normally  use  natural  gas,  but  have  the 
capability  of  burning  fuel  oil  as  well. 

The  tea  leaf  burner  combusts  “spent” 
tea  leaves,  with  natural  gas  or  oil  as 
support  fuels.  The  FESOP  conditions 
require  that  Nestle’S  fuels,  except  for  the 
tea  leaves,  must  all  meet  a  fuel  quality 
rating  of  0.30  poimds  SO2  per  million 
British^hermal  Units  (Ib/MMBTU),  on 
an  hourly  basis.  The  SO2  and  particulate 
emissions  from  the  tea  leaf  burner  are 
controlled  by  a  flue  gas  desulfurization 
unit,  and  the  tea  leaf  burner’s  SO2 
emissions  must  not  exceed  0.30  lb/ 
MMBTU,  regardless  of  the  fuel  burned. 
After  April  1, 1996,  the  SO2  emissions 
of  the  tea  leaf  biuner  are  to  be  measiired 
and  recorded  hourly,  using  a  continuous 
emissions  monitoring  (CEM)  system. 

B.  Beilly  industries 

Reilly  Industries  emits  SO2  from 
seven  Stills.  The  facility  normally  uses 
natural  gas  at  these  Stills,  but  keeps  a 
supply  of  fuel  oil  as  a  backup  fuel.  The 
facility  originally  was  allowed  to  use 
residual  fuel  oil,  which  the  State  of 
Illinois  limits  to  1.0  Ib/MMBTU  of  SO2 
[35  lAC  214.161(a)].  Under  the  new 
FESOP  requirements,  the  facility  must 
bum  only  natural  gas  or  distillate  fuel 
oil,  resulting  in  SO2  emissions  of  no 
more  than  0.30  Ib/MMBTU.  Fuel  which 
would  lead  to  emissions  greater  than  0.3 
Ib/MMBTU  may  not  be  burned  by  the 
facility. 

C.  Granite  City  Steel 

While  most  combustion  units  at 
Granite  City  Steel  are  primarily  fueled 
by  natural  gas,  the  plant  maintains  the 
ability  to  use  several  different  fuels: 
natural  gas,  blast  furnace  gas,  fuel  oil, 
and  coke  oven  gas  (COG).  Natural  gas 
and  blast  furnace  gas  do  not  cause 
signiftcant  emissions  of  SO2.  Fuel  oil, 
which  contains  sulfur,  is  primarily  used 
as  a  backup  fuel.  COG  is  produced  at  the 
facility  and  must  either  be  used  as  fuel 
or  destroyed  in  a  flare  because  it  cannot 
be  stored  at  tbe  site.  Granite  City  Steel 
requested  to  be  allowed  adequate 
flexibility  to  make  use  of  the  COG  it 
generates.  The  COG  contains  hydrogen 
sulfide  (H2S),  which  converts  to  SO2 
during  combustion. 


The  Granite  City  Steel  FESOP 
imposes  daily  and  annual  SO2  emission 
caps  on  certain  combustion  units  and 
unit  groups  at  the  facility,  with 
additional  3-hour  emission  caps  on 
some  units.  Although  certain  sources 
have  been  restricted  to  the  use  of  natural 
gas  alone,  or  have  been  prohibited  from 
using  fuel  oil,  the  SO2  emission  caps  are 
generally  independent  of  the  fuel  types 
used.  Granite  City  Steel  continuously 
monitors  its  COG  flow  and  COG  sulftir 
content  for  the  calculation  of  SO2 
emissions  for  compliance  purposes.  The 
Granite  City  Steel  FESOP  limits  were 
developed  based  on  modeling  which 
tested  both  the  company’s  most  frequent 
fuel  routing  and  worst-case  fuel  routing. 

III.  Air  Quality  Analysis 

The  SO2  emission  limits  in  the 
FESOPs  for  the  three  Madison  County 
facilities  were  all  supported  by  air 
dispersion  modeling.  Illinois  used  the 
Industrial  Source  Complex  long-  and 
short-term  models  with  the  regulatory 
default  options.  The  Granite  City  area  is 
considered  rural,  so  rural  dispersion 
coefficients  were  used.  Other  nearby 
sources  were  explicitly  modeled  in 
addition  to  the  three  FESOP  sources. 
Worst-case  building  dimensions  were 
used  for  downwash  impacts.  A  reduced 
load  screening  analysis  was  performed 
to  determine  the  source  operating  rates 
that  resulted  in  maximum  ambient 
impact.  The  receptor  arrays  had  a 
resolution  of  100  meters  in  the  areas  of 
concern  and  at  the  fencelines,  and 
because  the  sources  are  near  the  border 
of  Illinois  and  Missouri,  interstate 
impacts  were  taken  into  accoimt.  Five 
years  of  meteorological  data  from  St. 
Louis  were  used,  and  background 
concentrations  were  added  to  the  final 
ambient  SO2  concentration  predictions. 

The  dispersion  modeling  study  was 
used  as  a  tool  for  developing  the  SO2 
emission  limits  at  these  sources.  Setting 
and  modeling  the  emission  limits  for 
Nestle  and  Reilly  was  fairly 
straightforward,  but  setting  Granite  City 
Steel’s  emission  limits  presented  a 
challenge.  Because  there  are  many 
different  emission  scenarios  possible  at 
Granite  City  Steel,  lEPA  considered  the 
relative  impacts  from  each  source  group 
separately.  Illinois  performed  many 
modeling  tests  to  evaluate  the  different 
operating  scenarios.  Emission  limits 
were  placed  on  the  source  groups  so 
that  any  operation  scenario  used  at  the 
facility  could  be  expected  to  protect  the 
SO2  NAAQS.  The  final  3-hour,  24-hour, 
and  annual  modeling  runs,  which 
included  all  the  Granite  City  area  SO2 
sources  and  background  concentrations, 
showed  that  the  entire  Granite  City  area 
would  attain  the  NAAQS  for  SO2. 
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USEPA  has  reviewed  this  modeling  and 
determined  that  it  is  acceptable.  For 
further  documentation  of  the  dispersion 
modeling,  see  the  technical  support 
document. 

rv.  Enforceability 

Illinois  established  a  set  of  specific 
recordkeeping  and  reporting 
requirements  as  conditions  within  a 
federally  enforceable  operating  permit 
for  the  Uiree  Granite  City  facilities.  On 
December  17, 1992  (57  FR  59928) 

Illinois’  operating  permit  program  was 
approved  by  US^A  and  incorporated 
into  the  Illinois  SIP.  Permits  issued 
under  this  federally  enforceable  State 
operating  permit  program  may  serve  as 
part  of  the  SEP  and  may  be  used  to 
address  certain  SIP  deficiencies. 

The  FESOP  for  Nestle  (Application 
No.  94110119)  was  issued  on  March  8, 

1995.  The  FESOP  for  Reilly 
(Application  No.  94040131)  was  issued 
on  February  24, 1995.  The  Granite  City 
Steel  FESOP  (Application  No. 

94120017)  was  issued  on  March  7, 1995. 
The  permits  were  given  public  notice 
and  were  made  available  for  public 
comment.  The  conditions  of  the  permits 
effectively  limit  emissions  of  sulfur 
dioxide  from  the  affected  sources. 

V.  Final  Rulemaking  Action 

The  USEPA  has  determined  that 
Illinois’  March  14, 1995,  SO2  SIP 
revision  submittal  satisfies  section 
110(A)(2)  of  the  Clean  Air  Act  and  is 
fully  approvable.  The  FESOPs  for 
Nestle,  Reilly,  and  Granite  City  Steel  are 
expected  to  rectify  the  modeled  ambient 
air  quality  violations  identified 
previously.  USEPA’s  September  22, 

1992  (57  FR  43846)  proposed 
redesignation  of  the  Granite  City  area  of 
Madison  County,  Illinois,  is  rendered 
moot  as  a  consequence  of  this  approval. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  the  rulemaking 
will  not  be  deemed  final  if  timely 
unaddressed  adverse  or  critical 
comments  are  filed.  The  “direct  final” 
approval  shall  be  effective  on  July  5, 

1996,  unless  USEPA  receives  such 
adverse  or  critical  comments  by  June  5, 
1996.  The  USEPA  is  now  soliciting 
public  comments  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  In  the 
proposed  rules  section  of  this  Federal 
Register,  USEPA  is  publishing  a 
separate  document  which  constitutes  a 
“proposed  approval”  of  the  requested 
SIP  revision.  If  warranted  by  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  which  have  not  been 


addressed  by  the  State  or  USEPA, 

USEPA  will  publish  a  Federal  Register 
document  which  withdraws  the  final 
action.  The  USEPA  will  then  address 
public  comments  received  in  a 
subsequent  rulemaking  document  based 
on  the  proposed  approval. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  i^uirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  firom  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  fit}m 
Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  tmder  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  the  State 
action.  The  Clean  Air  Act  forbids 
USEPA  to  base  its  actions  concerning 
SIPs  on  such  grounds.  Union  Electric 
Co.  V.  USEPA,  427  U.S.  246,  256-66 
(S.Ct.  1976);  42  U.S.C.  7410(a)(2). 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  requires 
that  the  USEPA  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 


Rules  and  Regulations 


local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  obtaining  input  firom 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affect^  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  USEPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  USEPA  must  select  firom 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  USEPA  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

This  rule  only  approves  the 
incorporation  of  existing  state  rules  into 
the  SIP.  It  imposes  no  additional 
requirements.  Because  this  final  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  or 
the  private  sector  of  less  then  $100 
million  in  any  one  year,  the  USEPA  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  imiquely 
afiiected  by  this  rule,  the  USEPA  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  5, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  18, 1996. 

David  Kee, 

Acting  Regional  Administrator. 

[FR  Doc  96-11196  Filed  5-3-96;  8:45  am] 
BiLUNG  CODE  6S60-60-P 
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40  CFR  Part  70 

[AD-FRL-6465-9] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  State  of 
Rhode  Island 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  promulgating 
source  category-limited  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of 
Rhode  Island  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
DATES:  This  action  will  become  effective 
July  5, 1996  unless  notice  is  received  by 
June  5, 1996  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Ida  E.  Gagnon,  Air  Permits, 
CAP,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203-2211. 

Copies  of  the  State’s  submittal  and 
other  supporting  information  relevant  to 
this  action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  1,  One 
Congress  Street,  11th  floor,  Boston,  MA 
02203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Gagnon,  Air  Permits,  APO,  U.S. 
Environmental  Protection  Agency, 
Region  1,  JFK  Federal  Building,  Boston, 
MA  02203-2211,  (617)  565-3500. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 
A.  Introduction 

As  required  imder  title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  (“the 
Act”)),  EPA  has  promulgated  rules 
which  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  opierating 
permits  programs  (see  57  FR  32250  (July 
21, 1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  Title  V  requires  States  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 


The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70,  and  where  a 
state  requests  source  category-limited 
interim  approval,  EPA  may  grant  the 
program  interim  approval  for  a  period  of 
up  to  2  years.  EPA  is  publishing  this 
action  without  prior  propo^l  because 
the  Agency  views  this  as  a 
noncohtroversial  program  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  source  category-limited 
interim  approval  of  the  Operating 
Permit  Program  submitted  by  the  State 
of  Rhode  Island  should  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  July  5, 1996  unless 
adverse  or  critical  comments  are 
received  by  June  5, 1996. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  July  5, 1996. 

B.  Federal  Oversight 

When  EPA  promulgates  this  source 
category-limited  interim  approval,  it 
will  extend  for  two  years  following  the 
effective  date,  and  cannot  be  renewed. 
During  the  interim  approval  period,  the 
State  of  Rhode  Island  is  protected  from 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  the  State  of 
Rhode  Island.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
state  will  permit  sources  based  on  the 
transition  schedule  submitted  with  the 
source  category-limited  interim 
approval  request.  This  schedule  may 
extend  for  no  more  than  five  years 
beyond  the  interim  apprpval  date. 


II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  the  State  of  Rhode 
Island  submitted  an  administratively 
complete  title  V  Operating  Permits 
Program  (PROGRAM)  on  June  20, 1995. 
EPA  deemed  the  PROGRAM 
administratively  complete  in  a  letter  to 
the  Governor  dated  on  July  28, 1995. 

The  PROGRAM  submittal  includes  a 
legal  opinion  from  the  Attorney  General 
of  Rhode  Island  stating  that  the  laws  of 
the  State  proilide  adequate  authority  to 
carry  out  the  PROGRAM,  and  a 
description  of  how  the  State  intends  to 
implement  the  PROGRAM.  The 
submittal  additionally  contains 
evidence  of  proper  adoption  of  the 
PROGRAM  regulations,  permit 
application  forms,  a  data  management 
system  and  a  fee  adequacy 
demonstration. 

2.  Regulations  and  Program 
Implementation 

The  State  of  Rhode  Island  has 
submitted  Air  Pollution  Control 
Regulation  No.  29  entitled  “Operating 
Permits”  for  implementing  the  State 
part  70  program  as  required  by  40  CFR 
70.4(b)(2).  Sufficient  evidence  of 
procedurally  correct  adoption  is 
included  in  Section  IV  of  the  submittal. 

The  Rhode  Island  operating  permits 
regulations  follow  part  70  very  closely. 
The  following  requirements,  set  out  in 
EPA’s  part  70  operating  permits 
program  review  are  addressed  in 
Section  IV  of  the  State’s  submittal. 

The  Rhode  Island  PROGRAM, 
including  the  operating  permit 
regulations,  meet  the  requirements  of  40 
CFR  part  70.2  and  70.3  with  respect  to 
applicability;  parts  70.4,  70.5  and  70.6 
with  respect  to  permit  content  and 
operational  flexibility;  part  70.5  with 
respect  to  complete  application  forms 
and  criteria  which  define  insignificant 
activities;  part  70.7  and  70.8  with 
respect  to  public  participation,  minor 
permit  modifications  and  permit  review 
by  affected  states  and  EPA;  and  70.11 
with  respect  to  requirements  for 
enforcement  authority. 

Part  70  of  the  operating  permits 
regulation  requires  prompt  reporting  of 
deviations  firom  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  The  State 
of  Rhode  Island  has  not  defined 
“prompt”  in  its  program  with  respect  to 
reporting  of  deviations.  Although  the 
permit  program  regulations  should 
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define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  .a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  §  70.6(a)(3)(iii)(A). 
Rliode  Island  committed  in  their  rule  to 
define  “prompt”  in  the  individual 
permit.  See  Section  29.6.4(b)(2).  Where 
“prompt”  is  defined  in  the  individual 
permit  but  not  in  the  program 
regulations,  EPA  may  veto  permits  that 
do  not  contain  sufficiently  prompt 
reporting  of  deviations. 

In  connection  with  the  direct  final 
rulemaking  notice  promulgating  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the 
Commonwealth  of  Massachusetts,  EPA 
listed  the  definition  of  “prompt”  as  an 
issue.  On  March  4, 1996,  EPA  received 
a  comment  fi-om  the  National 
Environmental  Development 
Association’s  Clean  Air  Regulatory 
Project  (NEDA/CARP)  regarding  this 
definition.  NEDA/CARP  has  asked  that 
.we  address  this  comment  on  record  for 
the  Rhode  Island  program  so  that  they 
need  not  resubmit  the  comment  to 
preserve  their  right  to  petition  for 
review  on  this  issue. 

NEDA/CARP  disagrees  with  EPA’s 
statement  that  “prompt  reporting  (of 
deviations]  must  be  more  fi«quent  than 
the  semi-annual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  §  70.6(a)(3)(iii)(A).” 
NEDA/CARP  believes  there  is  no  legal 
basis  for  such  a  statement.  Therefore, 
NEDA/CARP  asserts  EPA  has  no  basis 
for  expecting  deviations  to  be  reported 
more  often  than  every  6  months. 

EPA  disagrees  that  there  is  no  legal 
basis  for  this  statement.  Section 
503(b)(2)  of  the  Act  requires  a  permittee 
“to  promptly  report  any  deviations  from 
permit  requirements  to  the  permitting 
authority.”  This  requirement  to  report 
deviations  promptly  is  distinct  fitsm 
section  504(a)  of  the  Act  which  requires 
the  results  of  all  monitoring  to  be 
submitted  no  less  often  than  every  six 
months.  The  Act  clearly  distinguishes 
between  the  routine  semi-annual 
reporting  of  all  monitoring,  whether  or 
not  deviations  have  occurred,  from  the 
requirement  to  report  deviations  that 


may  be  violations  of  the  Act  and  that  at 
least  provide  an  indication  of  potential 
compliance  problems.  It  makes  sense 
that  Congress  would  expect  permittees 
to  report  potential  Act  violations  more 
quickly  than  routine  monitoring  that 
confirms  compliance.  Additionally,  the 
statute  has  a  clear  requirement  for 
prompt  reporting  of  deviations,  and  EPA 
believes  that  six  months  is  not  prompt 
when  dealing  with  information  that  may 
document  a  violation  of  the  Clean  Air 
Act. 

Rhode  Island’s  definition  of  “title  I 
modification”  does  not  include  changes 
reviewed  under  a  minor  source 
preconstruction  review  program 
(“minor  NSR  changes”).  In  an  August 
29, 1994  rulemaking  proposal,  EPA 
explained  its  view  that  the  better 
reading  of  “title  I  modifications” 
includes  minor  NSR.  However,  the 
Agency  solicited  public  comment  on 
whether  the  phrase  should  be 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 
authority  review  under  regulations 
approved  or  promulgated  under  Title  I 
of  the  Act,  (59  FR  44572,  44573).  This 
would  include  State  preconstruction 
review  programs  approved  by  EPA  as 
part  of  the  State  Implementation  Plan 
under  section  110(a)(2)(C)  of  the  Clean 
Air  Act. 

The  EPA  has  not  yet  taken  final  action 
on  the  August  29, 1994  proposal. 
However,  in  response  to  public 
comment  on  that  proposal,  the  Agency 
has  decided  that  the  definition  of  “title 
I  modifications”  is  best  interpreted  as 
not  including  changes  reviewed  under 
minor  NSR  programs.  EPA  included  this 
interpretation  in  a  supplemental 
rulemaking  proposal  published  on 
August  31, 1995.  60  FR  45530,  545-546. 
Thus,  EPA  expects  to  confirm  that 
Rhode  Island’s  definition  of  “title  I 
modification”  is  fully  consistent  with 
part  70. 

In  the  event  EPA  ultimately  changes 
the  position  proposed  on  August  31, 
1995,  EPA  expects  to  grant  Rhode  Island 
interim  approval  as  to  this  issue.  In  the 
August  29, 1994  proposal  (59  FR  44572) 
the  Agency  stated  that  if,  after 
considering  the  public  comments,  it 
determined  that  the  phrase  “title  I 
modifications”  should  be  interpreted  as 
including  minor  NSR  changes,  it  would 
revise  the  interim  approval  criteria  as 
needed  to  allow  states  with  a  narrower 
definition  to  be  eligible  for  interim 
approval.  If  EPA  should  conclude, 
during  this  rulemaking,  that  Title  I 
modifications  should  be  read  to  include 
minor  NSR,  it  will  identify  the  narrow 
definition  of  Title  I  modification  as  an 
interim  approval  condition  on  Rhode 
Island’s  program. 


RI  DEM  defines  research  and 
development  (R&D)  in  a  manner  which 
allows  DEM  to  exclude  research  and 
development  operations  from  a  source 
when  determining  if  the  source  is  major. 
See  §  29.2.4.  EPA  has  recently 
announced  an  interpretation  of  its  Part 
70  regulation  which  would  allow  most 
R&D  facilities  to  be  considered 
separately  from  the  source,  and  has 
proposed  rule  changes  to  Part  70  to 
clarify  the  Agency’s  intent.  See  60  FR 
45556-45558  (Aug.  31. 1995). 

This  interpretation  of  EPA’s  rule  is 
generally  consistent  with  Rhode  Island’s 
separation  of  R&D  activities  from  the 
source  in  Section  29.2.4.  In  section 
29.1.32,  Rhode  Island  includes  pilot 
plants  in  its  definition  of  R&D 
operations  in  a  manner  that  might 
appear  inconsistent  with  the  discussion 
of  pilot  plants  in  EPA’s  recent  proposal. 
See  60  ra  45557.  However,  section  - 
29.1.32  specifically  states  that 
“Development  shall  not  include 
production  for  sale  of  established 
products  through  established  processes; 
nor  shall  it  include  production  for 
distribution  through  market  testing 
channels.”  This  is  consistent  with  the 
discussion  of  pilot  plants  in  the  August 
31, 1995  proposal  since  production  for 
commerce  is  not  permitted  by  the  Rhode 
Island  regulation. 

RI  DEM  is  requesting  a  source- 
category  limited  interim  approval  of  its 
operating  permits  program.  The  EPA 
can  grant  source  category-limited 
interim  approval  to  states  whose 
programs  do  not  provide  for  permitting 
all  required  sources  if  the  state  makes  a 
showing  that  two  criteria  are  met:  (1) 
That  there  are  “compelling  reasons”  for 
the  exclusions  and  (2)  that  ail  required 
sources  will  be  permitted  on  a  schedule 
that  “substantially  meets”  the 
requirements  of  part  70.  Rhode  Island 
intends  to  permit  all  subject  sources 
within  five  years  of  initial  program 
approval.  Over  70%  of  the  sources 
which  account  for  80%  of  the  emissions 
will  be  issued  permits  during  the  first 
three  years.  This  may  extend  beyond 
1999,  whfch  is  the  final  date  announced 
for  phase-ins  in  the  interim  approval 
guidance  dated  August  2, 1993,  entitled 
“Interim  Title  V  Program  Approvals.” 
This  cutoff  date  was  selected  because  it 
is  five  years  after  the  date  required  for 
EPA  final  action  on  a  timely-submitted, 
approvable  program.  Although  Rhode 
Island  will  not  have  permitt^  all 
sources  by  this  date,  it  will  have  done 
so  by  2001,  five  years  from  EPA  program 
approval.  Additionally,  Rhode  Island 
will  have  permitted  over  70%  of  its 
sources  by  November,  1999.  EPA 
believes  this  schedule  substantially 
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meets  the  implementation  schedule  in 
section  503(c)  of  the  Act. 

Rhode  Island  identified  211  sources 
whose  emissions  based  on  1993 
inventory  total  13,171  tons.  This  is  an 
average  oi  62  tons  per  source.  This  is  an 
extremely  small  inventory  to  provide 
the  funding  needed  to  develop, 
administer  and  enforce  an  operating 
permit  program.  The  DEM  initially 
estimates  that  the  dollar  per  ton  charge 
necessary  to  provide  funding  for  a  fully 
staffed  operating  permit  program  would 
be  $117.00,  substantially  higher  that  the 
presumptive  national  average  permitting 
fee  provided  for  in  title  V  and  Part  70. 
The  regulated  community  in  Rhode 
Island  has  argued  that  these 
disproportionately  higher  fees  put  them 
at  an  economic  disadvantage  with  their 
competitors  in  other  states.  A  source 
category-limited  interim  approval 
would  allow  Rhode  Island  a  longer 
period  of  time  to  build  up  to  full  stafHng 
levels.  This  in  turn  translates  to  a  more 
gradual  increase  in  fees  and  allows  the 
source  population  additional  time  to 
budget  for  these  higher  fees.  EPA 
considers  the  above  reasons  to  be 
compelling  for  granting  this  type  of 
interim  approval. 

Additionally,  Rhode  Island 
demonstrates  that  all  sources  required  to 
be  permitted  under  Part  70  will  be 
permitted  on  a  5  year  schedule  that 
substantially  meets  the  requirements  of 
part  70. 

Because  of  this  5  year  schedule,  EPA 
is  granting  interim  approval  to  the 
Rhode  Island  program  rather  than  full 
approval.  Pursuant  to  section  502(g)  of 
the  Act,  Rhode  Island  would  be 
authorized  to  implement  the  program 
for  a  period  of  two  years  following 
EPA’s  interim  approval  of  the  program. 
Normally,  with  interim  approval,  a  state 
must  submit  a  corrective  program  in 
order  to  receive  full  approval.  Rhode 
Island’s  program  is  fully  approvable, 
however,  with  the  exception  that  they 
will  be  issuing  permits  within  a  five- 
year  schedule,  rather  than  the  3  year 
schedule  in  503(c)  of  the  Act.  Moreover, 
DEM  has  submitted  its  complete  5  year 
transition  plan  with  the  prograih,  so 
there  is  no  corrective  action  for  DEM  to 
take  to  make  the  program  fully 
approvable.  Consequently,  Rhode 
Island’s  program  will  automatically 
convert  to  full  approval  without  any 
further  rulemaking  from  EPA  as  long  as 
Rhode  Island  issues  permits  in  a  timely 
fashion  consistent  with  its  5  year 
transition  plan.  Section  502(g)  of  the  Act 
giving  interim  approvals  does  not  speak 
directly  to  this  situation,  and  appears  to 
assume  that  a  state  would  always  have 
to  ciure  a  program  granted  interim 
approval.  On  the  other  hand,  the 
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combination  of  sections  502(f)  and 
502(g)  allow  for  interim  approval  of 
partial  programs  that  issue  permits  on  a 
5  year  schedule.  Where  a  state  submits 
a  reasonable  5  year  schedule  with  an 
otherwise  fully  approvable  program, 

EPA  believes  it  would  be  a  futile 
exercise  to  require  some  further 
submission  from  the  state  or  action  from 
EPA  to  fully  approve  the  program.  EPA 
is  interpreting  this  gap  in  the  statutory 
structure  of  title  V  to  allow  for 
automatic  conversion  to  full  approval, 
and  asks  for  comments  from  any  party 
that  objects  to  this  rationale. 

The  complete  program  submittal  and 
the  TSD  dated  January  11, 1996  entitled 
“Technical  Support  Document — Rhode 
Island  Operating  Permits  Program’’  are 
available  in  the  docket  for  review.  The 
TSD  includes  a  detailed  analysis, 
including  a  program  checklist,  of  how 
the  State’s  program  and  regulations 
compare  with  EPA’s  requirements  and 
regulations,  and  also  includes  an 
important  analysis  of  how  operational 
flexibility  and  permit  shield  provisions 
in  Section  29.11.1(c)  of  Rhode  Island’s 
rule  operate  as  a  matter  of  federal  law. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permit  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  the  fees 
collected  exceed  $25  per  ton  of  actual 
emissions  per  year,  adjusted  from  the 
August,  1989  consumer  price  index.  The 
$25  per  ton  was  presumed  by  Congress 
to  cover  all  reasonable  direct  and 
indirect  costs  to  an  operating  permit 
program.  This  minimum  amount  is 
referred  to  as  the  “presumptive 
minimum.’’ 

Rhode  Island  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  In  the  fee  regulation,  the 
State  proposes  an  emission  based  fee  for 
calculating  the  operating  permit 
program  fees  for  the  first  four  years  of 
the  program.  The  fee  structure  consists 
of  payment  of  a  fixed  fee  for  the  first 
eighteen  months  of  the  program.  The 
fixed  fee  shall  be  based  on  the  sources 
actual  emissions  for  the  1993  calendar 
year.  Beginning  in  July  1996,  annual 
emissions  fees  will  be  a  fixed  fee  for 
sources  with  actual  emissions  below  10 
tons  per  year  and  above  that  threshold 
fees  will  be  assessed  on  a  dollar  per  ton 
basis.  All  regulated  pollutants  will  be 
assessed  at  the  same  rate.  This  fee  is 
equivalent  to  at  least  the  part  70 
presumptive  minimum  fee  of  $25  per 
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ton  of  regulated  air  pollutants,  adjusted 
per  the  consumer  price  index  (CPI). 

Using  Rhode  Island’s  emission  based  fee 
approach,  the  State  will  collect  $35.00 
per  ton  for  the  period  of  January  1995 
through  December  1995  and  for  the 
State  fiscal  year  1996,  the  equivalent 
dollar  per  ton  charge  is  $48.09.  The 
projected  dollar  per  ton  charge  for  the 
fiscal  years  1997  through  2001  are 
$101.00,  $117.00,  $121.00,  $125.00,  and 
$132.00  respectively,  consistent  with 
the  schedule  for  phasing  in  the  full 
program,  as  described  above.  Rhode 
Island’s  projected  rate  is  above  the 
presumptive  minimum  adjusted  by  the 
CPI.  The  fee  rate  will  be  reviewed  every 
year  and  adjusted  as  necessary  to  reflect 
staffing  and  resource  needs,  permit 
program  efficiency  and  cost 
requirements. 

Therefore,  Rhode  Island  has 
demonstrated  that  the  state  is  collecting 
sufficient  permit  fees  to  meet  EPA’s 
presumptive  minimum  criteria.  For 
more  information,  see  Section  VIII  of 
Rhode  Island’s  title  V  program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  Commitments  for 
Section  112  Implementation 

Rhode  Island  has  demonstrated  in  its 
title  V  program  submittal  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  requirements  through  the 
title  V  permit.  This  legal  authority  is 
contained  in  Rhode  Island’s  enabling 
legislation  and  in  regulatory  provisions 
defining  “applicable  requirements’’  and 
stating  that  the  permit  must  incorporate 
all  applicable  requirements.  EPA  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  Rhode  Island  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements  and  carry  out 
all  section  112  activities  at  permitted 
facilities. 

Therefore,  EPA  is  interpreting  the 
State  of  Rhode  Island’s  legal  authority 
and  commitments  to  be  sufficient  to 
allow  the  State  to  issue  permits  that 
assure  compliance  with  all  section  112 
requirements,  and  to  carry  out  all 
section  112  activities  at  permitted 
facilities.  For  further  rationale  on  this 
interpretation,  please  refer  to  the 
Technical  Support  Document  referenced 
above'  and  the  April  13, 1993  guidance 
memorandum  titled  “Title  V  Program 
Approval  Criteria  for  Section  112 
Activities,”  signed  by  John  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards. 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Rules  and  Regulations 


20153 


b.  Implementation  of  1 12(g)  Upon 
Program  Approval 

On  Febniary  14, 1995  EPA  published 
an  interpretive  notice  (see  60  FR  8333) 
that  postpones  the  effective  date  of. 
section  112(g)  until  after  EPA  has 
promulgated  a  rule  addressing  that 
provision.  The  section  112(g) 
interpretive  notice  explains  that  EPA  is 
still  considering  whether  the  effective 
date  of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
Federal  rule  so  as  to  allow  states  time 
to  adopt  rules  implementing  the  Federal 
rule,  and  that  EPA  will  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  rulemaking.  Unless  and 
until  EPA  provides  for  such  an 
additional  postponement  of  section 
112(g)  Rhode  Island  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  adoption 
of  implementing  State  regulations.  EPA 
believes  that  Rhode  Island  can  utilize  its 
preconstruction  permitting  program  to 
serve  as  a  procedural  vehicle  for 
implementing  the  section  112(g)  rule 
and  making  these  requirements 
Federally  enforceable  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
implementing  State  regulations.  For  this 
reason,  EPA  is  approving  Rhode  Island’s 
preconstruction  permitting  program 
found  in  Regulation  No.9  under  the 
authority  of  title  V  and  part  70  solely  for 
the  piuq>ose  of  implementing  section 
112(g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  State  rule  implementing  EPA’s 
section  112(g)  regulations. 

Since  the  approval  would  be  for  the 
single  purpose  of  providing  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period,  the 
approval  would  be  without  effect  if  EPA 
decides  in  the  final  section  112(g)  rule 
that  sources  are  not  subject  to  the 
requirements  of  the  rule  until  State 
regulations  are  adopted.  Also,  since  the 
approval  would  be  for  the  limited 
purpose  of  allowing  the  State  sufficient 
time  to  adopt  regulations,  EPA  proposes 
to  limit  the  duration  of  the  approval  to 
18  months  following  promulgation  by 
EPA  of  its  section  112(g)  rule. 

c.  Program  for  Straight  Delegation  of 
Sections  111  and  112  Standards 

Requirements  for  operating  permit 
program  approval,  specified  in  40  CFR 
70.4(b),  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  General 
Provision  Subpart  A  and  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 


requires  that  the  State’s  program  contain 
adequate  authorities,  adequate  resoiirces 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  imder  part  70.  Therefore, 
the  EPA  is  also  granting  approval  of  the 
State’s  program  under  section  112(1)(5) 
and  40  CFR  Parts  63.91  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated,  and  to 
delegate  existing  standards  under  40 
CFR  parts  61  and  63  as  indicated  in 
Table  1  as  they  apply  to  title  V  sources.' 
In  addition,  in  a  letter  dated  April  4, 
1996,  EPA  is  approving  a  Memorandum 
of  Agreement  (MOA)  granting  to  the 
DEM  delegation  of  authority  to 
administer  and  enforce  those  NSPS 
listed  in  Table  2  as  they  apply  to  title 

V  sources.^ 

Rhode  Island  in  Section  X  of  its  Title 

V  submittal  informed  EPA  that  it 
commits  to  adopt,  as  deemed  necessary 
by  EPA,  and  implement  through 
existing  state  law  and  regulations,  future 
requirements  of  section  112.  Therefore, 
as  required  by  EPA,  Rhode  Island 
Department  of  Environmental  Protection 
will  implement  Section  112  through 
their  existing  rules  and  adopt  new  rules 
as  necessary. 

Rhode  Island  has  informed  the  EPA 
that  it  intends  to  accept  future 
delegations  of  section  111  and  112 
standards  by  checking  the  appropriate 
boxes  on  a  standardized  checidist.  The 
checklist  will  list  applicable  regulations 
and  will  be  sent  by  the  EPA  Regional 
Office  to  Rhode  Island.  Rhode  Island 
will  accept  delegation  by  checking  the 
appropriate  box  and  rettuming  the 
checklist  to  EPA  Region  I.  The  details  of 
this  delegation  mechanism  have  been 
set  forth  in  an  agreement  between 
Rhode  Island  and  EPA  in  a  letter  dated 
April  4, 1996.  This  program  will  apply 
to  both  existing  and  future  standees  but 
is  limited  to  sources  covered  by  the  part 
70  program. 


■  The  radionuclide  National  Emission  Standards 
for  Hazardous  Air  Pollutant  (NESHAP)  is  a  section 
112  regulation  and  therefore,  also  an  applicable 
requirement  under  the  State  operating  permits 
program  for  part  70  sources.  There  is  not  yet  a 
Federal  definition  of  “major”  for  radionuclide 
sources.  Therefore,  until  a  major  source  definition 
for  radionuclide  is  promulgated,  no  source  would 
be  a  major  section  112  source  solely  due  to  its 
radionuclide  emissions.  However,  a  radionuclide 
source  may,  in  the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus  requiring  a  part  70 
permit.  The  EPA  will  work  with  the  State  in  the 
development  of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely  manner. 

2  Please  note  that  federal  rule  making  is  not 
required  for  delegation  of  section  111  standards. 
EPA  is  publishing  this  table  for  informational 
purposes. 


d.  Commitment  To  Implement  Title  TV 
of  the  Act 

Rhode  Island  has  committed  to  take 
action,  following  promulgation  by  EPA 
of  regulations  implementing  section  407 
and  410  of  the  Act,  or  revisions  to  either 
part  72,  74,  or  76  or  the  regulations 
implementing  section  407  or  410,  to 
either  incorporate  by  reference  or 
submit,  for  EPA  approval,  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  regulations 
implementing  these  provisions. 

B.  Direct  Final  Actions 

The  EPA  is  promulgating  source 
category-limited  interim  approval  of  the 
operating  p>ermits  program  submitted  to 
EPA  by  the  State  of  Rhode  Island  on 
June  20, 1995.  This  interim  approval, 
which  may  not  be  renewed,  extends  for 
a  period  of  up  to  2  years.  During  the 
interim  approval  period,  the  State  is 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  Federal 
permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  have  foil  standing  with  respect 
to  Part  70.  and  the  state  will  permit 
sources  based  on  the  transition  schedule 
submitted  with  the  source  category- 
limited  interim  approval.  As  discussed 
above,  this  interim  approval  will 
convert  to  a  full  approval  without 
further  action  by  EPA,  provided  Rhode 
Island  issues  permits  consistent  with 
their  transition  schedule. 

The  scope  of  the  State  of  Rhode 
Island’s  part  70  program  that  EPA  is 
approving  in  this  notice  would  apply  to 
all  part  70  sources  (as  defined  in  the 
approved  program)  within  the  State  of 
Rhode  Island,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  e.g.,  59  FR  55813, 
55815-18  (Nov.  9. 1994).  The  term 
“Indian  Tribe”  is  defined  under  the  Act 
as  “any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians.”  See  section  302(r)  of  the  CAA; 
see  also  59  FR  43956,  43962  (Aug.  25, 
1994);  58  FR  54364  (Oct.  21. 1993). 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(1)(5)  requires  that  the  State’s 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
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schedule,  which  are  also  requirements 
under  Part  70.  Therefore,  the  EPA  is  also 
granting  approval  under  section 
112{1)(5)  and  40  CFR  63.91  of  the  State’s 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  Part  70  program. 

m.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  final  rule.  Copies  of 
the  State’s  submittal  and  other 
information  relied  upon  for  the  interim 
approval  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
interim  approval.  The  principal 
purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  June  5, 1996. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA’s  actions  imder  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 


governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi'om  this 
action. 

Table  I  to  the  Preamble — Delegation  of 
Parts  61  and  63  Standards  As  They 
Apply  to  Rhode  Island’s  Title  V 
Operating  Permits  Program 

Part  61  Subpart  Categories 
C  BERYLLIUM 

D  BERYLLIUM-ROCKET  MOTOR 
E  MERCURY 
F  VINYL  CHLORIDE 
J  EQUIP  LEAKS  OF  BENZENE 
L  BENZENE-COLE  BY-PRODUCT 
RECOVERY  PLANT 
N  ARSENIC-GLASS 
MANUFACTURING 
O  ARSENIC-PRIMARY  COPPER- 
SMELTERS 

P  ARSENIC-TRIOXIDE  AND 
METALLIC 

V  EQUIP  LEAKS  (FUGITIVE 
EMISSION  SOURCES) 

Y  BENZENE  STORAGE  VESSELS 
BB  BENZENE  TRANSFER 

OPERATIONS 

FF  BENZENE  WASTE  OPERATION 
40  CFR  Part  63 

A  GENERAL  PROVISIONS 
H  ORGANIC  HAZARDOUS  AIR 
POLLUTANTS  FOR  EQUIPMENT 
LEAKS 

I  ORGANIC  HAZARDOUS  AIR 
POLLUTANTS  FOR  CERTAIN 
PROCESS  SUBJECT  TO  THE 
NEGOTIATED  REGULATION  FOR 
HAZARDOUS  LEAKS 
N  CHROMIUM  EMISSIONS  FROM 
HARD  AND  DECORATIVE 
CHROMIUM  ELECTROPLATING 
O  ETHYLENE  OXIDE  EMISSION 
STANDARDS  FOR 
STERIUZATION  FACILITIES 
R  GASOUNE  DISTRIBUTION  (STAGE 
1) 

GG  AEROSPACE  MANUFACTURING 
AND  REWORK 

n  SHIPBUILDING  AND  SHIP  REPAIR 
(SURFACE  COATING) 

Table  II  to  the  Preamble 

Part  60  Subpart  Categories 

D  FOSSIL-FUEL  FIRED  STEAM 
GENERATORS 


Da  ELECTRIC  UTILITY  STEAM 
GENERATORS 

Db  INDUSTRIAL-COMMERCIAL- 
INSTITUTIONAL  STEAM 
GENERATING  UNITS 
Dc  SMALL  INDUSTRIAL 

COMMERCIAL  INSTITUTIONAL 
STEAM  GENERATING  UNITS 
E  INCINERATORS 
Ea  MUNICIPAL  WASTE 
COMBUSTORS 

F  PORTLAND  CEMENT  PLANTS 
G  NITRIC  ACID  PLANTS 
H  SULFURIC  ACID  PLANTS 
I  ASPHALT  CONCRETE  PLANTS 
J  PETROLEUM  REFINERIES 
K  PETROLEUM  UQUID  STORAGE 
VESSELS 

Ka  PETROLEUM  UQUID  STORAGE 
VESSELS 

L  SECONDARY  LEAD  SMELTERS 
M  SECONDARY  BRASS  AND 

BRONZE  PRODUCTION  PLANTS 
N  BASIC  OXYGEN  PROCESS 

FURNACES  PRIMARY  EMISSIONS 
Na  BASIC  OXYGEN  PROCESS 
STEELMAKING-SECONDARY 
EMISSIONS 

O  SEWAGE  TREATMENT  PLANTS 
P  PRIMARY  COPPER  SMELTERS 
Q  PRIMARY  ZINC  SMELTERS 
R  PRIMARY  LEAD  SMELTERS 
S  PRIMARY  ALUMINUM 
REDUCTION 

T  PHOSPHATE  FERTILIZER  WET 
PROCESS 

U  PHOSPHATE  FERTILIZER- 
SUPERPHOSPHORIC  ACID 

V  PHOSPHATE  FERTILIZER- 
DIAMMONIUM  PHOSPHATE 

X  PHOSPHATE  FERTILIZER- 
GRANULAR  TRIPLE 
SUPERPHOSPHATE  STORAGE 

Y  COAL  PREPARATION  PLANTS 
Z  FERROALLOY  PRODUCTION 

FACILITIES 

AA  STEEL  PLANTS-ELECTRIC  ARC 
FURNACES 

CC  GLASS  MANUFACTURING 
PLANTS 

DD  GRAIN  ELEVATORS 
EE  SURFACE  COATING  OF  METAL 
FURNITURE 

GG  STATIONARY  GAS  TURBINES 
HH  LIME  MANUFACTURING 
PLANTS 

KK  LEAD-ACID  BATTERY 
MANUFACTURING 
LL  METALLIC  MINERAL 
PROCESSING  PLANTS 
MM  AUTOMOBILE  AND  LIGHT 

DUTY  TRUCK  SURFACE  COATING 
OPERATIONS 

NN  PHOSPHATE  ROCK  PLANTS 
PP  AMMONIUM  SULFATE 
MANUFACTURING 
QQ  GRAPHIC  ARTS-ROTOGRAVURE 
PRINTING 

RR  TAPE  AND  LABEL  SURFACE 
COATINGS 
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SS  SURFACE  COATING:  LARGE 
APPLIANCES 

TT  METAL  COIL  SURFACE  COATING 
UU  ASPHALT  PROCESSING 
ROOnNG 

W  EQUIPMENT  LEAKS  OF  VOC  IN 
SOCMI 

WW  BEVERAGE  CAN  SURFACE 
COATING 

XX  BULK  GASOLINE  TERMINALS 
BBB  RUBBER  TIRE 
MANUFACTURING 
ODD  VOC  EMISSIONS  FROM 
POLYMER  MANUFACTURING 
INDUSTRY 

FFF  FLEXIBLE  VINYL  AND 
URETHAN  COATING  AND 
PRINTING 

GGG  EQUIPMENT  LEAKS  OF  VOC  IN 
PETROLEUM  REHNERIES 
HHH  SYNTHETIC  FIBER 
PRODUCTION 
m  VOC  FROM  SOCMI  AIR 
OXIDATION  UNIT 
JJJ  PETROLEUM  DRY  CLEANERS 
NNN  VOC  FROM  SOCMI 
DISTILLATION 

OOO  NONMETALUC  MINERAL 
PLANTS 

PPP  WOOL  FIBERGLASS 
INSULATION 

QQQ  VOC  FROM  PETROLEUM 
REHNERY  WASTEWATER 
SYSTEMS 

SSS  MAGNETIC  TAPE  COATING 
TTT  SURFACE  COATING  OF 

PLASTIC  PARTS  FOR  BUSINESS 
MACHINES 

UUU  CALQNERS  &  DRYERS  IN  THE 
MINERAL  INDUSTRY 
VW  POLYMERIC  COATING  OF 
SUPPORTING  SUBSTRATES 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  19, 1996. 

John  P.  DeVillais, 

Regional  Administrator,  Region  I. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  etseq. 

2.  Appendix  A  to  part  70  is  amended 
hy  adding  the  entry  for  Rhode  Island  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local- (3perating 
Permits  Programs 
***** 


Rhode  Island 

(a)  Department  of  Environmental 
Management:  submitted  on  June  ^0, 
1995;  interim  approval  effective  on  July 
5, 1996;  interim  approval  expires  July  6, 
1998. 

(b)  (Reserved) 

***** 

(FR  Doc.  96-11081  Filed  5-03-96;  8:45  am) 
BILLING  CODE  6560-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  3 

[MD  Docket  No.  93-297;  FCC  96-110] 

Administration  of  U.S.  Certified 
Accounting  Authorities  in  Maritime 
Mobiie  and  Maritime  Mobiie-Satellite 
Radio  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order 
establishes  final  rules  related  to  the 
administration  of  U.S.  certified 
accounting  authorities  in  the  maritime 
mobile  and  maritime  mobile-satellite 
radio  services  except  for  distress  and 
safety  communications.  The  rules  are 
required  in  order  to  ensure  adherence  to 
international  settlement  procedures. 
This  Report  and  Order  contains 
modified  information  collections 
requirements  subject  to  the  Paperwork 
Reductions  Act  of  1995. 

EFFECTIVE  DATE:  This  regulation  is 
effective  July  5. 1996  subject  to  the 
review  of  information  collection 
requirements  by  the  Office  of 
Management  and  Budget.  Upon 
approval  of  the  information  collections 
requirement  from  the  Office  of 
Management  and  Budget  (OMB).  The 
Commission  will  publish  a  public 
notice  to  notify  the  public  of  the 
effective  date. 

ADDRESSES:  Comments  on  the 
information  collections  contained  in 
this  Report  and  Order  should  be 
directed  to  Office  of  The  Secretary, 
Federal  Commimications  Commission, 
1919  M  Street,  N.W.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  he 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725 


17th  Street,  N.W.,  Washington,  E)C 
20503  or  via  the  Internet  to 

fain _ t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  F.  Wood,  Office  of  the  Managing 
Director,  Financial  Analysis  Branch, 
Telephone:  (202)  418-1990  or  via  the 
Internet  at  swood@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Commission’s  Report  and 
Oirder  Adopted  March  13, 1996  and 
Released  April  23, 1996 

1.  The  Federal  Communications 
Commission’s  International 
Telecommunications  Settlements 
Section,  located  in  Gettysburg, 
Pennsylvania,  acts  as  a  national 
clearinghouse  for  the  settlement  of 
international  maritime  mobile  service 
and  maritime  mobile-satellite  service 
accounts.  In  this  capacity,  the  FCC  is 
known  as  an  accounting  authority  and 
settles  accounts  for  messages 
transmitted  or  received  by  U.S.  licensed 
vessels  via  foreign  coast  station 
facilities. 

2.  The  FCC  has  also  allowed  private 
entities  to  settle  accounts  with  foreign 
administrations.  By  approving  these 
additional  “accounting  authorities’’,  the 
FCC  has,  in  effect,  delegated  a  portion 
of  its  traditional  responsibilities 
regarding  settlement  of  maritime 
accounts  to  private  enterprise,  at  least  in 
those  instances  where  the  accounting 
authority  is  settling  accounts  of  U.S. 
licensed  ship  stations. 

3.  The  FCC  is  issuing  final  rules 
regarding  the  approval  and/or 
operations  of  accounting  authorities. 
This  Report  and  Order  delineates  rules 
for  (a)  determining  the  eligibility  for 
granting/revoking  certification  as  a  U.S. 
accounting  authority,  (b)  settlement 
operational  procedures,  (c)  reporting 
requirements,  and  (d)  enforcement 
procedures. 

4.  Further,  the  Report  and  Order 
establishes  rules  to  ensure  compliance 
by  ship  station  licensees  to  make  proper 
and  timely  payments  and  declares  the 
ship  station  licensee  to  he  ultimately 
responsible  for  settlement  of  their 
account^ 

5.  The  complete  text  of  this 
rulemaking  may  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service,  Inc. 
(202)  857-3800,  2100  M  Street,  N.W., 
Suite  140,  Washington,  DC  20037. 

Paperwork  Reduction  Act 

The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
OMB  to  comment  on  the  information 
collections  contained  in  this  Report  and 
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Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  No.  104— 
13.  OMB  notification  of  action  is  due 
July  5, 1996;  public  and  agency 
comments  are  due  at  the  same  time. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  infoimation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  ^mmission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission’s  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0584. 

Title:  Administration  of  U.S.  certified 
accounting  authorities  in  maritime 
mobile  and  maritime  mobile-satellite 
radio  services. 

Form  No.:  FCC  Form  44  and  FCC 
Form  45. 

Type  of  Review:  Revision  to  an 
existing  collection  to  consolidate  three 
information  collection  requirements. 

Respondents:  Individuals  and 
households;  businesses  and  other  for- 
profit. 

Number  of  Respondents:  25. 

Estimated  Time  Per  Response:  Three 
hours  per  response  for  Application  for 
Certification  of  Accoimting  Authority 
form;  one  horn  per  response  for  the 
Annual  Statistical  Report  of  Settlement 
Operations  form;  and  one  hour  per 
response  for  the  Report  of  Additions/ 
Modifications/Oeletions  to  Inventory. 

Needs  and  Uses:  The  Commission 
will  use  the  information  in  this 
information  collection  to  determine 
eligibility  of  applicant;  to  create  internal 
studies  and  to  ensure  compliance.  The 
Commission  will  also  use  the 
information  to  identify  the  accounting 
authorities  of  U.S.  licensed  vessels  and 
to  update  the  reporting  of  changes  in 
accounting  authority  functions  to  the 
International  Telecommunication  Union 
for  inclusion  in  their  List  of  Ship 
Stations  Report.  The  Report  and  Order 
is  modified  to  reduce  a  monthly 
reporting  of  changes  to  the  inventory  of 
ships  for  which  the  accounting 
authority  performs  settlements  to  a 
semi-annual  requirement.  A 
requirement  for  this  information  was 
included  in  the  Notice  of  Proposed 
Rulemaking,  58  FR  246,  December  27, 
1993,  however,  the  burden  of  the 
requirement  was  not  adequately 
addressed  at  that  time. 

Adopted:  March  13, 1996. 

fle/eosed;  April  23, 1996. 

By  the  Commission. 
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I.  Introduction 

1.  By  this  Report  and  Order,  the 
Commission  adopts  rules  governing  .the 
administration  of  accounting  authorities 
in  the  maritime  mobile  and  the 
maritime  mobile-satellite  radio  services, 
except  for  distress  and  safety 
commimications.  The  Report  and  Order 
establishes  a  certification  process  and 
settlement  procedures  within  a 
regulatory  framework  that  is  flexible 
enough  to  invite  participation  by  many 
diverse  entities.  The  rules  clarify 
accounting  authority  responsibilities 
and  stren^en  the  settlement  process 
while  promoting  the  improvement  of 
standards  and  settlement  operations  in 
industry. 

2.  The  rules  we  adopt  below  establish 
an  application  and  approval  process  for 
becoming  an  accoimting  authority  to 
ensure  that  only  qualified  applicants 
perform  this  function.  The  appUcation 
process  and  procedural  rules  also  apply 
to  entities  currently  settling  accounts 
under  interim  Commission  certification. 
The  interim  certification  will  be 
cancelled  60  days  after  the  effective  date 
of  these  rujes  if  these  entities  do  not 
follow  the  application  process.  The 
Report  and  Order  also  establishes 
standardized  operational  procedures 
and  reporting  requirements  that  will 
assist  the  FCC  in  monitoring  the  overall 
settlement  function.  The  rules  establish 
the  accounting  authority’s  receipt  date 
of  accounts  for  purposes  of  determining 
the  appropriate  conversion  ratq  for  the 
Special  Drawing  Rights  (SDRs)  and  sets 
forth  enforcement  procedures  for  both 
accounting  authorities  who  are  not 
operating  in  accordance  with  FCC  and 
established  international  procedures 
and  for  ship  station  licensees  where  the 
licensee  fails  to  remit  proper  and  timely 
payment  for  public  correspondence 
communications  to  the  Commission  or 
to  another  accounting  authority.  Finally, 
the  rules  declare  that  the  ship  station 


licensee  is  ultimately  liable  for  proper 
and  timely  payment  of  accounts. 

II.  Background 

3.  International  telecommunications 
settlements  involve  the  collection  and 
payment  by  various  accounting  entities 
of  charges  due  foreign  administrations 
for  messages  transmitted  at  sea  by  or 
between  maritime  mobile  stations 
located  on  board  ships  subject  to  U.S. 
registry  and  utilizing  foreign  coast  and 
coast  earth  station  facilities.  The  United 
States  Government  has  performed 
accounting  settlements  for  maritime 
mobile  service  message  charges  since 
1913  and,  more  recently,  for  maritime 
mobile-satellite  service  messages. 

4.  On  June  10, 1934,  the  Federal  Radio 
Commission  was  absorbed  by  the 
Federal  Communications  Commission 
(FCC),  which  had  been  created  by  the 
Communications  Act  of  1934.  At  that 
time  the  international  radio  accoimts 
were  transferred  to  the  jurisdiction  of 
the  FCC,  where  they  are  now 
maintained. 

5.  The  subjects  of  international 
telecommunications  accounting  and 
settlements  are  addressed  in  the 
International  Telecommunication 
Convention  (Nairobi,  1982),  in  the 
International  Telecommunication 
Regulations  (Melbourne,  1988)  (ITR),  in 
the  ITU  Radio  Regulations  and  in  the 
mj-T  (formerly  CCITT) 
Recommendations.  ‘  The  ITU-T 
develops  technical,  operational  and 
service  recommendations  applicable  to 
essentially  all  international 
telecommunications  services  via  wire 
and  radio.  Provisions  of  Conventions 
and  Regulations  have  treaty  status  and 
are  therefore  binding  on  the  parties 
thereto.  The  ITU-T  Recommendations 
do  not  have  treaty  status  and  are  not 
legally  binding.  However,  as  a  practical 
matter,  the  ITU-T  Recommendations  are 

'  “CCITT”  is  the  French  acronym  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  within  the  International 
Telecommunication  Union  (ITU).  “CCITT”  was, 
nevertheless,  the  recognized  acronym  used  in  most 
languages — including  English.  At  the  ITU 
Additional  Plenipotentiary  Conference  (APP)  in 
Geneva  (December  1992],  the  structure,  working 
methods,  and  construct  of  the  basic  ITU  treaty 
instrument  was  modified.  The  result  is  that  the 
names  of  the  sub-entities  of  the  ITU  have  changed 
(e.g.,  the  CCITT  has  become  the  Telecommunication 
Standardization  Sector — ITU-T  and  the  primary 
treaty  instruments  have  become  the  ITU 
Constitution  and  the  ITU  Convention  with 
consequential  renumbering  of  all  provisions).  We 
note  the  changes  coming  from  the  APP  were  placed 
into  provisional  effect  on  March  1, 1993,  v/ith  the 
formal  entry  into  force  of  these  changes  being  July 
1, 1994  (as  between  those  ITU  Member  countries 
who  have  rati  Red  or  acceded  to  the  new 
instruments).  We  will,  subsequently,  refer  to  the 
new  nomenclatures  within  this  proceeding 
wherever  practicable. 
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effectively  the  standards  that  govern 
international  telecommunications. 

6.  The  World  Administrative  Radio 
Conference  (Geneva,  1979)  changed  the 
procedures  governing  accounting 
practices  in  the  maritime  mobile  and 
maritime  mobile-satellite  services, 
partly  in  response  to  the  perceived  need 
to  improve  the  efficiency  of  the 
international  telecommunication 
settlements  system.  The  Final  Acts  of 
the  Conference,  ratified  by  the  U.S. 
Senate  on  October  27, 1983,  revised 
Chapter  IX  of  the  international  Radio 
Regulations  by  establishing  a  new 
Article  66  which  set  forth  the  following 
general  principles  to  govern  the 
international  accounting  for  public 
correspondence  in  the  maritime  mobile 
and  maritime  mobile-satellite  services: 

5086  §  2.  Charges  for 
radiocommunications  from  ship  to 
shore  shall  in  principle,  and  subject  to 
national  law  and  practice,  be 
collected  firom  the  maritime  mobile 
station  licensee: 

5087  (a)  by  the  administration  that  has 
issued  the  license;  or 

5088  (b)  by  a  recognized  private 
operating  agency;  or 

5089  (c)  by  any  other  entity  or  entities 
designated  for  this  purpose  by  the 
administration  referred  to  in  No. 

5087. 

7.  The  Mobile  World  Administrative 
Radio  Conference  in  1987  passed  a 
resolution  (contained  in  the  Regulations 
as  Resolution  No.  334)  providing  that 
the  provisions  of  Article  66  should 
merely  refer  to  the  International 
Telecommunication  Regulations  (ITR), 
assuming  that  the  World  Administrative 
Telegraph  and  Telephone  Conference 
(WATTC-88)  placed  the  substance  of 
the  Article  66  provisions  into  the  ITR. 
The  WATTC-88  did  incorporate  these 
provisions  into  the  ITR,  effective  July  1, 
1990  (ITR,  Appendix  2).  We  assume  a 
future  competent  Radiocommunication 
Conference  will  eventually  implement 
the  provisions  of  Resolution  No.  334.2  in 
any  event,  both  the  current  Radio 
Regulations  and  the  ITR  provide  that  the 
mi-T  Recommendations  are  to  be 
taken  into  account  when  applying  the 
international  regulatory  provisions.  As 
it  now  stands,  the  implementing 
recommendations  developed  by  the 
mj-T  include:  (1)  Rec.  D.90  on 


^The  ITU  Voluntary  Group  of  Experts  (VGE), 
charged  with  simplifying  the  Radio  Regulations  has, 
indeed,  made  such  a  recommendation.  Once 
adopted  by  a  competent  World 
Radiocommunication  Conference,  the  VGE 
reconrunendation  would  result  in  Article  66  simply 
stating  that;  “The  provisions  of  the  ITR,  taking  into 
account  ITU-T  Recommendations,  shall  apply  (to 
charging  and  accounting  for  Maritime 
Radiocommunicationsl.” 


charging,  accounting  and  refunds;  (2) 
Rec.  D.195  on  settlement  of 
international  telecommunication 
balances  of  accounts;  (3)  Rec.  E.200  on 
operational  provisions  for  maritime 
mobile  services;  (4)  Rec.  F.lOO  on 
mobile  operational  provisions;  and  (5) 
the  newest  recommendation  adopted, 
Rec.  F.lll  on  principles  of  service  for 
mobile  systems. 

8.  The  organization  within  the  FCC 
responsible  for  the  settlement  of 
maritime  mobile  and  maritime  mobile- 
satellite  accounts  with  foreign 
administrations  is  the  International 
Telecommunications  Settlements  (ITS) 
Section  of  the  Financial  Operations 
Division,  Office  of  the  Managing 
Director.  The  settlement  operation 
basically  consists  of  examining  and 
processing  invoices  received  from 
foreign  administrations  to  ensure  the 
validity  of  the  charges  and,  in  turn, 
billing  U.S.  ship  station  licensees  for  the 
charges  due  the  foreign  coimtry.  The 
accounts  generally  contain  the  ship  call 
sign  and  name,  the  date  the  message 
was  transmitted,  the  munber  of  words  or 
minutes,  the  cost  per  word  or  minute  in 
gold  francs  or  Special  Drawing  Rights 
(SDRs)  and  the  amount  due  shown  in 
either  gold  francs  or  SDRs.  Collections 
are  then  processed  and  appropriate 
payments  made  to  the  foreign  countries 
or  their  agents  through  the  U.S. 

Treasury. 

The  settlement  clearinghouse  service 
was  performed  by  the  FCC  at  no  cost  to 
licensees  until  December  19, 1989  when 
Public  Law  101-239  established  a  $2.00 
per  line  item  administrative  fee 
applicable  to  all  ITS  billings. 

9.  The  FCC,  in  accordance  with 
international  procedures  described 
within  this  document,  has  also 
permitted  private  entities,  called 
“accoimting  authorities”,  to  settle 
accounts  between  U.S.  registered  ships 
and  foreign  administrations  just  as  ITS 
does.  (See  In  The  Matter  of  Accounting 
and  Operating  Procedures  in  the 
Maritime  Mobile  Service,  FCC  80-741, 
Mimeo  No.  28600  (released  December 
12, 1980).)  The  accounting  authority 
may  settle  accounts  of  foreign  licensed 
vessels  in  addition  to  settling  U.S. 
accounts.  Vessel  operators/licensees 
choosing  to  have  these  private  entities 
settle  their  accounts  are  generally  also 
charged  a  fee  under  a  contractual 
arrangement.  In  certain  cases,  the 
vessels  are  owned  and/or  operated  by 
the  same  company  that  is  acting  as  an 
accounting  authority. 

10.  Accounting  authorities  have  been 
established  or  certified  by  the  FCC  in 
accordance  with  the  procedures 
delineated  in  the  ITU-T 
Recommendations.  Those  procedures 


allow  administrations  to  establish  up  to 
25  accounting  authorities  per  country. 
Specifically,  accounting  authorities  are 
designated  by  the  assignment  of  an 
individual  Accounting  Authority 
Identification  Code  (AAIC).  This  code  is 
used  by  ships  and  foreign  coast  stations 
to  identify  where  charges  for  messages 
transmitted  through  foreign  facilities  are 
to  be  sent  for  collection.  All  accounting 
authorities  approved  by  the  FCC  to 
settle  maritime  accounts  for  U.S. 
licensed  vessels  are  assigned  a  discrete 
four-character  alpha-numeric  code. 
Accounting  authorities  operating  in  the 
U.S.  are  assigned  codes  with  a  “US” 
prefix.  Currently,  only  eight  codes 
beginning  with  the  prefix  “US”  are 
authorized,  including  USOl  which  is 
used  by  the  Commission’s  ITS  Section 
in  its  settlement  activities.^  Foreign- 
based  accounting  authorities  may  also 
be  certified  to  settle  accounts  of  U.S. 
licensed  vessels.  If  approved,  they  use 
the  AAIC  originally  assigned  to  them  by 
their  country  of  origin.  The  Commission 
has  currently  certified  seven  foreign- 
based  accoimting  authorities  '*  to  settle 
accounts  for  U.S.  flag  vessels.  Although 
all  certifications  have  technically  been 
interim  certifications,  fifteen  years  have 
elapsed  since  the  original  interim 
assignments. 

11.  There  are  currently  no  rules, 
formal  guidance  or  pnx^ures  issued  hy 
the  Commission  for  determining  who 
should  be  certified  as  an  accounting 
authority.  There  are  no  FCC  standards 
of  conduct  for  accounting  authorities 
nor  any  requirement  to  keep  the 
Commissiim  informed  of  their  activities. 
There  are  no  rules  to  ensure  that  the 
overall  United  States  settlement  activity 
is  conducted  uniformly.  We  believe  that 
at  least  minimal  regulations  should  be 
in  place  to  assist  current  and  future 
accounting  authorities  in  adhering  to 
those  international  procedures  as  a 
matter  of  public  interest  and  in 
fulfillment  of  U.S.  treaty  interests. 

12.  On  November  9, 1993,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM)  that 
invited  comment  on  our  proposed  rules 
governing  the  administration  of 


*  Besides  the  FCC,  the  accounting  authorities 
assigned  a  “US”  code  are:  Mackay 
Conununications,  Inc.;  Radio-Holland 
Conununications,  Inc.;  SATT  Communications,  Ina; 
Mobile  Marine  Radio.  Inc.;  Exxon  Communications 
Company;  Raytheon  Service  Company  and  Global 
Communications,  Inc. 

*The  fnllo%ving  foreign  companies  have  been 
approved  as  accounting  authorities:  Kelvin  Hughes. 
Ltd  (England);  Peninsular  Electronics.  Ltd. 
(England);  STC  International  Marine.  Ltd. 
(England);  Marconi  International  Marine  Co.,  Ltd. 
(England);  E.B.  Communications,  Ltd.  (England); 
International  Radio  TrafBc  Services  (Ireland)  and 
ANDgate,  Ltd.  (Gibraltar). 
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accounting  authorities  (2FCC  Record, 
Volume  8,  No.  26,  December  13-23,' 
1993).  The  NPRM  proposed  rules 
providing  for:  (1)  a  certification  process, 
(2)  settlement  procedures,  (3) 
compliance  procedures,  and  (4) 
determining  responsibility  for  proper 
and  timely  settlement  of  accounts. 

III.  Issues  Analysis 

13.  The  NPRM  proposed  rules  and 
raised  many  issues  regarding  the 
administration  of  accounting 
authorities.  Comments  and  Reply 
Comments  were  received  fixim  eleven 
(11)  entities  and  are  discussed  in  the 
paragraphs  below  where  we  review  each 
of  the  categories  and  consider  the 
comments.  The  commenters  are  listed  in 
Appendix  2  of  the  Report  and  Order. 

A.  Eligibility 

14.  The  NPRM  proposed  no  U.S. 
citizenship  requirements,  but  did 
propose  certain  restrictions  regarding 
the  physical  location  of  settlement 
facilities  for  those  accounting 
authorities  wishing  to  be  assigned  an 
AAIC  with  a  “US”  prefix.  The  NPRM 
proposed  that  prior  experience  in 
accounting  or  settlement  activities  will 
be  considered  but  is  not  a  prerequisite 
to  becoming  an  accounting  authority; 
and,  that  applicants  must  (1)  be  willing 
and  able  to  accept  clients  at  a  reasonable 
charge;  (2)  agree  to  accept  accounts  in 
both  gold  francs  and  Special  Drawing 
Rights  (SDRs)  and  to  use  the  conversion 
rate  as  directed  by  the  International 
Monetary  Fund;  and  (3)  agree  to 
conduct  operations  in  accordance  with 
applicable  FCX]  policies  and  rules,  the 
International  Telecommunication 
Regulations  and  other  international 
rules,  regulations,  agreements,  and, 
where  appropriate,  ITU-T 
Recommendations.  Finally,  the  NPRM 
proposed  that  all  entities  intending  to 
settle  accounts  of  U.S.  licensed  vessels 
obtain  prior  Commission  authorization 
to  do  so. 

15.  Comments.  Mackay 
Communications  (Mackay)  urged  that 
we  prohibit  the  Commission  from 
“operating  as  a  Recognized  Private 
Operating  Agency”  so  that  it  can  be 
neutral  and  enforce  compliance  of 
regulations  without  creating  potential 
conflicts  of  interest.  In  reply  comments, 
COMSAT  Corporation  (COMSAT)  stated 
that  the  Commission  can  still  be  an 
impartial  administrator  and  questioned 
Mackay’s  suggestion  that  the 
Commission  remove  itself  from  the 
accounting  authority  function. 

Response.  The  Commission  cannot 
operate  as  a  Recognized  Private 
Operating  Agency  because  (1)  we  are  a 
Federal  government  agency  and  (2)  we 


do  not  operate  telecommunications 
installations  nor  do  we  provide 
telecommunications  services.  However, 
we  believe  that  Mackay  meant 
“accounting  authority”  and  address  this 
response  in  that  context.  The 
Commission  has  a  dual  role  in  the 
administration  of  settlement  of  accounts 
for  international  telecommunications. 
First,  as  the  administration  responsible 
for  settlement  of  accounts  of  U.S.-flag 
vessels,  we  are  establishing  rules  for 
non-U.S.  governmental  accounting 
authorities.  Second,  the  Commission 
provides  a  valuable  function  in  that  ship 
station  licensees  who  do  not  select  an 
accounting  authority,  simply  “default” 
to  USOl,  the  AAIC  of  the  Commission’s 
International  Telecommunications 
Settlements  Section  (ITS)  which 
performs  the  FCC’s  accounting  authority 
function.  We  believe  that  the  ftinctions 
are  separate  and  can  be  administered 
without  any  conflict  of  interest. 

16.  Comments.  Mackay  urged  the 
Commission  to  consider  a  requirement 
that  the  applicant  must  offer  services  to 
all  U.S.-flagged  vessels — ^not  just  vessels 
owned  directly  or  indirectly  by  the 
applicant.  EXXON  Communications 
Company  (EXXON)  stated  their 
objection  to  any  proposal  that 
accounting  authorities  “be  required  to 
serve  as  common  carriers  offering 
service  indiscriminately  to  the  public.” 
They  pointed  out  that  they  serve  as  an 
accounting  authority  for  their  vessels 
only,  they  are  not  a  revenue  generating 
endeavor  and,  “were  the  Commission  to 
require  EXXON  to  hold  itself  out  to  the 
general  public  indiscriminately,  it 
would  no  longer  be  in  a  position  to 
serve  as  an  accounting  authority.”  In 
reply  comments,  the  American  Institute 
of  Merchant  Shipping  (AIMS)  agreed 
with  EXXON’S  proposal  that  accounting 
authorities  should  not  be  required  to  act 
as  a  common  carrier  and  COMSAT 
opposed  a  ban  on  accounting  authorities 
who  process  settlements  exclusively  for 
their  ovm  vessels.  COMSAT  further 
stated  that  “the  Commission  may 
consider  imposing  conditions  on  the 
certifications  awarded  to  these  entities, 
e.g.,  the  Commission  may  wish  to 
reserve  the  right  to  require  such 
accoimting  authorities  to  serve  all 
customers  or  relinquish  their  AAIC 
when  there  are  no  *  *  *.  codes 
available  and  there  is  a  demonstrable 
need  for  broader-based  services.” 

Response.  We  believe  the  function  of 
accounting  authorities  should  be  such 
that  the  public’s  best  interests  are  served 
by  the  organizations.  Such  is  not  the 
case  when  an  accounting  authority 
settles  accounts  for  themselves  only. 
Thus,  the  rules  we  have  adopted  require 
that  accounting  authorities  settle 


accounts  for  any  qualified  ship  station 
licensees  who  request  it.  Accounting 
authorities  may  require  credit  checks, 
and  clients  must  accept  the  terms  of 
settlement  charges,  deposits,  etc. 
However,  it  is  not  the  Commission’s 
intent  in  establishing  these  rules  to 
place  additional  requirements  on  the 
interim  accounting  authorities  nor  to 
establish  a  requirement  in  the 
application  process  that  could  not  be 
overcome.  We  acknowledge  COMSAT’s 
workable  suggestions  and  we  are 
waiving  this  requirement  for  accounting 
authorities  who  are  “grandfathered” 
with  the  provision  that,  should  all  25 
AAICs  be  assigned  and  the  need  for 
additional  codes  become  necessary, 
these  same  organizations  will  be 
required  to  extend  their  services  to  the 
public  or  to  relinquish  their 
certification.  Should  these 
grandfathered  accounting  authorities 
cease  their  settlement  activities,  the  new 
accounting  authorities  assigned  the 
AAICs  will  be  required  to  serve  the 
general  public.  47  CFR,  Part  3,  section 
3.10  is  amended  to  add  this  waiver 
information. 

1 7.  Comments.  Mobile  Marine  Radio, 
Inc.  (MMR)  requested  that  the 
Commission  impose  requirements  that 
accounting  authorities  verify  the 
creditability  of  its  clients  and  “another 
means  of  guarantee  for  the  provider 
could  be  a  requirement  that  the 
accoimting  authority  *  *  *  share  in  a 
loss  should  it  occur.”  COMSAT 
supported  the  recommendation  that 
accounting  authorities  be  required  to 
verify  the  credit  worthiness  of  their 
customers  and  that  accounting 
authorities  should  be  able  to  reject 
customers  they  determine  are  credit 
risks  and  further  suggest  a  rule  to 
require  a  deposit  from  customers  before 
contracting  to  settle  accounts. 

Response.  The  rules  we  are  adopting 
below  declare  that  the  ship  station 
licensee  is  ultimately  responsible  for  the 
proper  and  timely  payment  of  their 
accounts  (47  CFR  Part  3,  section  3.76). 
However,  this  in  no  way  relieves  the 
accounting  authority  from  performing 
their  settlement  activities  timely  and 
accurately.  We  have  purposely  left  out 
regulations  which  would  prevent 
accounting  authorities  from  verifying 
the  credit  standings  of  potential  clients 
or  requiring  deposits.  The  contractual 
agreement  between  accounting 
authorities  and  clients  should  be 
entered  into  mutually  without  further 
regulation.  Ship  station  licensees  who 
do  not  enter  into  such  an  arrangement 
will  default  to  USOl,  the  International 
Telecommimications  Settlement  Section 
at  Gettysburg,  Pennsylvania. 
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18.  Comments.  Mackay  raised  the 
issue  of  foreign  accounting  authorities 
settling  traffic  for  U.S.-flagged  vessels. 
Mackay  does  not  object,  provided  U.S.- 
flagged  vessels  of  foreign  accounting 
authorities  are  required  to  pay  the  same 
“federal  excise  taxes’’  that  vessels 
represented  by  U.S.  accounting 
authorities  are  required  to  pay. 

Response.  This  subject  is  beyond  the 
scope  of  this  proceeding  and  is  not 
addressed  in  the  Report  and  Order. 

19.  Comments.  Mackay  urged 
considering  that  owners  of  coast  stations 
or  coast  earth  stations  not  be  allowed  as 
accounting  authorities.  In  reply 
comments,  EXXON  stated  that  Mackay 
has  no  rationale  for  their  suggestion  and 
COMSAT  opposes  any  limitation  on 
land  earth  station  operators  stating  the 
“operators  *  *  *  are  more  at  risk  to 
justify  their  involvement  *  *  *  than 
many  other  entities  *  •  *” 

Response.  Our  experience  has  been 
that  we  have  encountered  no  problems 
in  the  past  with  accounting  authorities 
who  are  also  owners  and/or  operators  of 
coast  stations  that  lead  us  to  t^lieve 
there  is  a  potential  problem.  Thus,  the 
final  rule  will  not  ban  coast  stations, 
coast  earth  stations  or  any  other  entity 
horn  becoming  accounting  authorities  as 
long  as  they  meet  the  eligibility 
requirements. 

20.  Comments.  Radio  Holland  USA 
B.V.  (Radio  Holland)  recommended  that 
prior  relevant  experience  be  a 
mandatory  requirement.  In  reply 
comments,  COMSAT  stated  that  prior 
experience  as  an  accounting  authority  - 
should  not  be  the  sole  determining 
factor  for  qualification. 

Response.  The  Commission,  in  this 
final  rule,  has  purposely  declined  to 
adopt  regulations  requiring  specific 
prior  relevant  experience.  We  believe 
the  rule  at  Part  3,  section  3.10(c)  is  clear 
that  related  prior  experience  will  be 
reviewed  favorably,  however,  this 
experience  or  lack  of  experience  will 
not  be  the  sole  determinant  in  granting 
certification.  COMSAT  appears  to  be 
referring  to  the  “grandfathering”  process 
directed  toward  the  interim  accounting 
authorities.  In  that  case,  experience  will 
not  be  the  sole  determining  factor, 
either,  but  will  be  evaluated  along  with 
other  requirements. 

21.  Comments.  Mackay  urges  the 
Commission  to  consider  prohibiting 
“foreign-based  RPOAs”  hum  settling  for 
U.S.-flagged  vessels  unless  their 
administration  has  a  reciprocal 
agreement  allowing  U.S.  accounting 
authorities  to  operate  in  their 
administration.  In  reply  comments, 
COMSAT  agreed  with  Mackay  that  the 
Commission  should  consider  whether 
foreign  administrations  permit  U.S. 


entities  to  apply  for  accoimting 
authority  identification  codes  in  their 
country. 

Response.  Based  on  our  past 
experience  where  no  problems  of  this 
nature  have  occurred,  we  do  not  think 
it  is  necessary  to  adopt  a  policy  of 
reciprocity.  At  most,  only  ten  of  the 
AAICs  will  be  available  to  foreign-based 
organizations.  We  have  not  addressed 
this  issue  in  the  rules  adopted  below, 
however,  should  the  situation  change, 
the  Commission  could  revisit  the  issue. 

22.  Comments.  MMR  commented  that, 
in  the  case  of  assignment  of  a  U.S. 
accounting  authority  identification 
code,  all  settlements  should  be 
processed  and-  made  from  the  physical 
location  of  the  accounting  authority 
from  its  U.S.  address.  COMSAT  stated 
there  is  no  “rule  section  providing  the 
standard  of  evidence  for  establishing 
that  an  accounting  authority  will 
conduct  operations  in  the  United 
States”  and  recommended  the 
submission  of  partnership  or  corporate 
documents  demonstrating  where  the 
entity  intends  to  do  business.  COMSAT 
further  suggested  imposing  a 
jurisdictional  requirement  on  foreign- 
based  accounting  authorities  settling  for 
U.S.  vessels  requiring  the  accounting 
authorities  to  be  subject  to  the 
jurisdiction  of  the  U.S.  courts. 

Response.  We  will  assign  a  “US” 

AAIC  to  those  accounting  authorities 
who  demonstrate  they  are  operating 
from  a  physical  U.S.  location.  As  the 
administration  responsible,  the  FCC  will 
>.be  in  a  better  position  to  monitor 
operations  and  perform  audits,  as 
applicable.  Title  47  CFR,  Part  3,  section 
3.11(a)  is  revised  to  state  this  explicitly. 
Further,  we  believe  the  reporting 
requirements  will  assist  the  Commission 
in  assuring  the  accoimting  authority  is 
continuing  to  settle  fi-om  a  U.S.  location. 
We  do  not  think  it  is  necessary  to 
subject  foreign-based  accounting 
authorities  to  the  jurisdiction  of  the  U.S. 
courts.  We  have  concluded  that  such  a 
requirement  would  be  complex, 
unwieldy,  and  time  consuming,  far 
beyond  Ae  regulatory  structure  we  are 
establishing.  At  this  time,  it  appears  that 
disputes  can  be  satisfactorily  resolved 
without  judicial  intervention. 

B.  Application  Procedures 

23.  The  NPRM  proposed  rules 
requiring  the  filing  of  an  original  FCC 
application  form  in  order  to  be 
considered  as  an  accounting  authority. 
The  NPRM  requested  only  basic 
information  identifying  the  applicant 
and  describing  the  applicant’s  objectives 
and  capabilities  with  respect  to  the 
accounting  authority  function.  The 
NPRM  stated  our  intention  to  request 


that  any  relevant  experience  of  an 
applicant  be  detailed,  that  the 
applicant’s  proposed  settlement  plans 
be  provided  and  documents 
demonstrating  financial  responsibility 
should  provide  an  adequate  basis  for 
determining  whether  to  issue  a 
certification.  We  intend  to  process 
applications  on  a  first-come,  first-served 
basis,  however,  we  proposed  to 
“grandfather”  current  accounting 
authorities  as  long  as  they  are  otherwise 
qualified  and  follow  the  procedures 
established  by  the  final  rule  {Report  and 
Order)  to  obtain  permanent  accounting 
authority  authorizations.  Existing 
accounting  authorities  are  not  exempt 
hum  the  new  application  procedures 
and  would  be  required  to  apply  for 
permanent  accounting  authority 
certifications  within  60  days  of  the 
efiective  date  of  these  rules  or  risk 
losing  their  status  as  accounting 
authorities.  The  NPRM  established  an 
FCC  policy  that  a  minimum  of  15  of  the 
available  25  Accounting  Authority 
Identification  Codes  (AAICs)  be 
reserved  for  use  by  accounting 
authorities  conducting  settlement 
operations  in  the  United  States. 
Accounting  authorities  conducting 
settlement  operations  within  the  United 
States  will  be  assigned  a  “US”  AAIC 
prefix  if  approved.  Certified  accounting 
authorities,  who  maintain  their 
settlement  operations  outside  the  U.S., 
would  retain  the  AAIC  originally 
assigned  by  the  country  of  origin. 

24.  The  NPHM  included  language  in 
the  application  and  rules  which  would 
make  clear  to  applicants  the 
requirement  to  adhere  to  applicable  FCC 
poUcies  and  rules,  the  International 
Telecommimication  Regulations  (ITR), 
and  other  international  rules, 
regulations,  agreements,  and,  where 
appropriate,  ITU-T  Recommendations. 
We  invited  comment  as  to  the  types  of 
documents  acceptable  for  proving 
financial  responsibility  as  well  as  the 
specific  criteria  for  evaluation.  The 
l^RM  proposed  that,  although  the 
United  States  is  not  a  guarantor  of 
payments  by  its  citizens,  our  proposed 
rules  sought  to  minimize  potential 
financial  risks  that  might  be  present  if 
settlement  operations  are  performed  by 
other  accounting  authorities.  Further, 
the  NPRM  documented  the  FCC  policy 
that  the  ship  station  licensee  has  final 
responsibility  for  settlement  should 
their  selected  accounting  authority  be 
unable  or  unwilling  to  make  valid 
payments  to  foreign  entities. 

25.  The  NPRM  also  detailed  the 
procedures  the  Commission  will  utilize 
to  obtain  public  comment  on 
applications  received  by  the 
Commission.  Comments  received  during 
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the  informal  public  comment  period 
will  be  taken  into  consideration  in 
making  a  determination  as  to  whether  to 
approve  the  applicant  as  an  accounting 
authority.  The  NPRM  further  states  that, 
if  the  applicant  is  found  to  be  qualified, 
the  Commission  will  inform  the 
applicant,  in  writing,  that  the 
application  has  been  approved. 

26.  Comments.  Mackay  stated  that 
they  encourage  the  proposed 
“grandfathering”  of  interim  accounting 
authorities.  EXXON  commented  that  the 
proposed  formal  application  process  is 
unnecessary  for  the  grandfathering 
process.  COMSAT  stated  they  do  not 
understand  how  the  grandfathered 
applications  will  participate  in  the 
licensing  process,  that  the  grandfathered 
applications  will  limit  the  number  of 
new  entrants  to  ten  and  the  public 
interests  will  not  be  served  by  limiting 
the  number  of  new  applicants.  IDB 
Mobile  Communications,  Inc.  (IDB) 
agreed  with  COMSAT  that  “all 
applicants  should  be  considered  equally 
in  the  applicant  process  and  should  be 
subject  to  the  same  criteria  for 
approval.”  In  reply  comments,  EXXON 
stated  that  all  applicants  do  have  an 
equal  opportunity  to  apply  and  “there  is 
no  shortage  of  available  accounting 
authority  identification  codes.”  EXXON 
further  commented  it  is  only  fair  to 
allow  grandfathered  accounting 
authorities  to  retain  their  status  and 
“action  to  the  contrary  would  prove 
extremely  disruptive  to  existing 
accounting  procedures.”  In  reply 
comments,  AIMS  stated  their  agreement 
with  EXXON’S  position,  but  COMSAT 
disagreed  with  commenters  who  would 
restrict  the  certification  process  by 
exempting  interim  accounting 
authorities  from  the  application  filing 
requirements. 

Response.  The  Commission  does  not 
intend  to  hinder  the  current  operations 
of  interim  accounting  authorities  and 
the  final  rule  has  provided  for  the 
“grandfathering”  of  such  applicants, 
provided  they  meet  the  eligibility 
requirements.  Applicants  will  be  subject 
to  the  same  criteria  and  considered 
equally.  It  should  be  noted  that, 
although  only  ten  accounting  authority 
identification  codes  will  be  available 
provided  all  interim  accounting 
authorities  are  approved,  this  is  not  a 
new  limitation.  Additionally,  the 
interim  rules  for  granting  certification 
did  not  provide  the  Commission  with 
the  same  information  requested  in  this 
rule,  and,  since  thbre  have  been  no 
reporting  requirements,  the  Commission 
has  little  information  about  the 
settlement  activities  of  the  interim 
accounting  authorities.  Information 
provided  in  response  to  the  Report  and 


Order  should  assist  the  Commission  in 
its  role  as  administrator  of  accounting 
authorities. 

27.  Comments.  Mackay  urged  the 
Commission  to  give  “existing  U.S.-based 
RPOAs”  preference  in  order  of 
consideration  regardless  of  when  the 
application  was  received  in  relation  to 
other  applications.  In  reply  comments, 
COMSAT  opposed  any  ban  on  foreign- 
based  settlement  entities,  but  proposed 
that  the  Commission  reserve  the  right  to 
process  U.S.-based  accounting  authority 
applications  before  foreign-based 
applicants,  should  the  Commission 
receive  more  applications  than  the 
available  number  of  accounting 
authority  identification  codes. 

Response.  The- rules  we  are  adopting 
will  not  place  a  ban  on  foreign-based 
settlement  entities,  however,  it  should 
be  noted  that,  although  the  rule  states 
(47  CFR,  Part  3,  section  3.21(b))  that  a 
minimum  of  15  identification  codes  will 
be  retained  for  “US”  codes,  that  does 
not  mean  we  will  withhold  certification 
of  U.S.  entities  and  await  applications 
finm  foreign-based  entities  imtil  a  quota 
of  ten  is  certified.  In  cases  where  U.S. 
applicants  apply  and  no  foreign-based 
applications  are  on-hand,  the  U.S. 
applications  could  be  approved. 

28.  Comments.  Mackay  commented 
they  want  to  ensure  there  is  sufficient 
notification  to  enable  existing 
accounting  authorities  to  complete  the 
application  process.  COMSAT  stated 
there  is  no  mention  of  the  triggering 
date  for  filing 

Response.  This  final  rule  establishes 
the  effective  date  of  the  rules,  which  is 
30  days  following  the  publication  of  the 
Report  and  Order  in  the  Federal 
Register.  Interim  accounting  authorities 
will  be  required  to  apply  for  permanent 
accounting  authority  certifications 
within  60  days  of  the  effective  date. 
Others  seeking  certification  may  submit 
their  applications  at  any  time  following 
the  release  date.  They  cannot  usurp 
those  requesting  “grandfathering”  but 
they  will  be  considered  on  a  first-come, 
first-served  basis  for  the  remaining 
codes. 

29.  Comments.  Radio  Holland 
recommended  the  retention  of  their 
existing  accounting  authority 
identification  code  for  interim 
accounting  authorities  approved  for  a 
permanent  “license.”  Further,  Radio 
Holland  seeks  clarification  of  the  term 
“entity”. 

Response.  The  Commission  believes 
the  implementation  of  these  rules 
should  make  little  disruption  to  the 
manner  in  which  interim  accounting 
authorities  are  currently  conducting 
business.  Title  47  CFR,  Part  3,  section 
3.22  is  amended  to  state  that  those 


interim  accounting  authorities  approved 
for  permanent  certification  will  retain 
their  existing  accounting  authority 
identification  code. 

In  addressing  the  request  to  define 
“entity”,  the  following  definition  is 
provided:  An  entity  is  an  individual  or 
a  business  that  is  self-contained, 
separate  and  independent  of  other 
organizations.  An  entity  may  exist 
within  or  be  a  part  of  an  overall,  widely 
diversified  organization. 

30.  Comments.  Radio  Holland  pointed 
out  their  perceived  consequences  if  an 
application  for  an  accounting  authority 
with  interim  certification  was  not 
approved.  They  pointed  out  that 
commimications  from/to  vessels  would 
cease  and  a  change  in  code  might 
involve  huge  costs.  Radio  Holland 
stated  that  certain  countries  mention  the 
accounting  authority  identification  code 
on  their  registrations  and  that,  changes 
can  cost  up  to  $500  per  vessel.  Radio 
Holland  proposed,  in  case  of  non¬ 
approval,  the  (Commission  extend  the 
period  to  include  time  for  resolution  of 
problems  including  a  6-month  period  to 
satisfy  requirements.  SAIT 
Communications  (SAIT)  recommended 
a  procedure  for  resolution  of  problems 
before  a  final  decision.  In  reply 
comments,  EXXON  agreed  wiA  SAIT 
that  the  rules  should  provide 
procedmes  for  appeal.  IDB  disagreed,  in 
reply  comments,  with  Radio  Holland’s 
proposal  of  additional  time  to  meet  the 
requirements  and  proposed  “the 
Commission  only  consider  *  *  * 
applicants  which  meet  the  requirements 
at  the  time  of  application  and  that  the 
Commission  subject  every  applicant  to 
the  same  level  of  scrutiny.”  In  reply 
comments,  COMSAT  Corporation 
agreed  with  commenters  requesting  a 
clarification  of  the  process  for 
evaluating  applications  and  the  appeal 
rights  of  applicants  denied  certification. 
Further,  COMSAT  proposed  a  “thirty- 
day  petition  to  deny  process  for 
reviewing  *  * 

Response.  The  Commission 
recognizes  the  consequences  of  not 
approving  a  permanent  certification  to 
an  interim  accounting  authority. 
However,  we  anticipate  that  interim 
accounting  authorities  will  have  no 
problem  completing  the  application 
process.  Inasmuch  as  possible,  we 
propose  to  work  through  these 
situations  during  the  comment  period  to 
prevent  unusual  delays.  47  CFR,  Part  3, 
section  3.29  is  amended  in  the  Report 
and  Order  to  provide  procedures  for 
seeking  review  when  the  application  for 
certification  is  denied.  We  do 
emphasize,  however,  that  all  comments 
resulting  from  the  public  notice  will  be 
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considered  in  granting/denying 
certifications. 

31.  Comments.  Mackay  raised  the 
issue  of  continued  use  of  an  accounting 
authority  identification  code  if  a 
business  is  acquired,  merged  or  sold. 
Radio  Holland  proposed  that  codes  not 
be  canceled  automatically  in  case  of 
transfer  or  change  of  control  of  an 
accounting  authority.  Radio  Holland  is 
concerned  that  the  new  application  of 
the  new  controlling  entity  might  not  be 
considered  due  to  the  “first  come-first 
served”  clause  and  the  limitation  of 
total  codes.  In  reply  comments, 

COMSAT  supported  commenters  who 
propose  a  modification  of  the  rule  to 
permit  the  transfer  of  accounting 
authority  identification  codes  pursuant 
to  the  sale  or  transfer  of  control.  EXXON 
recommended  that  the  Commission 
develop  procedures  for  the  pro-forma 
transfer  of  control  of  accounting 
authorities. 

Response.  The  final  rules  adopted 
below  will  allow  the  continued  use  of 
accounting  authority  codes  in  these 
cases  provided  the  new  entity  can  meet 
the  eligibility  qualifications.  47  CFR 
Part  3,  section  3.51  is  amended  to 
require  the  transferee  to  comply  with 
the  same  application  process  including 
public  comment  and  Commission 
scrutiny  that  all  applicants  do.  The  rules 
also  require  the  transferee  to  certify  to 
the  Commission  that  all  accounts  are 
accepted  and  to  provide  a  list  of  the 
accounts.  In  the  case  of  a  merger  of 
accounting  authorities,  the  merged 
entity  will  be  allowed  to  decide  which 
AAIC  to  keep. 

32.  Comments.  Mackay  stated  the 
Commission  should  define  what 
coQstitutes  sound  financial  status  and 
how  the  status  will  be  monitored  in  the 
future.  Mackay  suggested  requiring  the 
applicant  to  be  a  business  with 
established  accounting  procedures  and 
formal  audited  statements.  Radio 
Holland  recommended  that  a  sound 
financial  track  record  be  made  a 
mandatory  requirement.  Marconi 
Marine  asks  if  a  copy  of  their  statutory 
accounts  would  be  acceptable  as 
evidence  of  financial  status.  COMSAT 
recommended  fairly  strict  financial 
requirements  and  offered  several 
options:  (1)  requiring  a  bond,  (2) 
requiring  accounting  authorities  to 
demonstrate  and  maintain  an  asset 
value  of  a  certain  percentage  in  relation 
to  outstanding  debts,  (3)  requiring 
accounting  authorities  to  put  deposits  in 
escrow,  (4)  dollar  requirements  for  cash- 
on-hand  amounts,  (5)  limits  on  the 
number  of  outstanding  loans  and  the 
amount  of  risk  undertaken,  and/or  (6) 
requiring  accounting  authorities  to  take 
deposits  from  customers  under  certain 


circumstances.  COMSAT  further 
recommended  the  rules  be  revised  to 
require  the  initial  (and  annual) 
submission  of  independently  “audited 
financial  statements”  and  cite 
requirements  in  the  rural  cellular  radio 
services  (47  CFR  22.917(c)(6)).  EXXON 
commented  that  a  formal  finwcial 
showing  should  not  be  required  of 
accounting  authorities  with  interim 
authority  during  the  “grandfathering” 
process  and,  in  reply  comments, 

EXXON  disagreed  with  COMSAT’s 
proposal  for  stricter  financial 
requirements  for  accounting  authorities. 
Global  Commimications  (Global) 
recommended  accounting  authorities 
require  a  deposit  from  vessels  to  be 
placed  in  an  escrow  account  to  assure 
some  company  reserve  in  case  of 
default. 

Response.  The  Commission  is 
interested  in  ensuring  that  accounting 
authorities  have  a  sound  financial 
background  with  a  reputation  for  good 
business  practices.  Any  comments 
received  following  the  public  notice 
announcing  the  application  will  be 
carefully  considered.  However,  we 
believe  our  objective  can  be  met  by 
requiring  formal  financial  statements 
fit)m  applicants  who  are  business 
entities  and  other  documents,  e.g.,  tax 
statements,  statements  proving  assets 
and  liabilities  from  individuals.  These, 
coupled  with  any  forthcoming 
comments,  will  provide  adequate 
information  for  making  a  sound 
decision.  Marconi  Marine’s  statutory 
accounts  will  probably  be  adequate  to 
prove  financial  responsibility.  However, 
47  CFR,  section  3.24  is  amended  in  the 
final  rule  to  include  a  requirement  to 
provide  additional  information  to  the 
Commission,  as  required.  As  to  whether 
accounting  authorities  who  will  be 
grandfathered  should  provide  financial 
responsibility  evidence,  as  stated 
elsewhere,  the  interim  accounting 
authorities,  although  not  subject  to  any 
formal  FCC  rules  in  the  past,  must  now 
prove  their  eligibility  by  complying 
with  the  application  process. 

33.  Comments.  Mackay  asked  what 
method  will  be  used  to  obtain  public 
comment  and  who  will  evaluate  the 
comments.  Mackay  is  concerned  that 
significant  time  and  money  could  be 
spent  while  responding  to 
unsubstantiated  comments  or 
accusations.  COMSAT  requested  that 
applicants  “be  subject  to  petitions  to 
deny  filed  within  30  days  of  the  public 
notice  identifying  the  applicant.  Radio 
Holland  recommended  consideration  of 
consultation  with  selected  U.S.  coast 
stations  and  foreign  administrations 
involved  in  international 
telecommunication  settlements  in 


assessing  the  qualifications  and  actual 
performance  of  applicants.  In  reply 
comments,  COMSAT  supported  Radio 
Holland’s  comment  “that  the 
Commission  consider  foreign-based 
applicant’s  record  in  dealing  with  U.S. 
service  providers.” 

Response.  The  public  notice/comment 
process  is  discussed  in  Part  3,  section 
3.29  of  the  final  rule.  The  comments  and 
application  will  be  evaluated  by 
Commission  employees  designated  by 
the  Managing  Director  and  including  the 
Accounting  Authority  Certification 
Officer.  As  to  whether  consultations 
with  U.S.  service  providers  will  be 
necessary,  these  organizations  will  have 
an  opportunity  to  comment  as  discussed 
in  the  same  rule  cite. 

C.  Settlement  Operations 

34.  The  NPRM  proposed  several 
operational  requirements  for  accounting 
authorities.  Basically,  the  operational 
requirements  parallel  applicable  ITR 
and  other  international  rules, 
regulations,  agreements,  and  applicable 
ITU— T  Recommendations  and  require 
adherence  to  established  international 
procedures.  The  NPRM  proposed  that 
accounting  authorities  be  allowed  a  full 
six  months  following  certification  as  an 
accounting  authority  to  commence 
settlement  operations.  The  NPRM  also 
proposed  a  settlement  period  within 
which  individual  settlements  must  be 
accomplished,  consistent  with  ITU 
procedures.  This  provision  requires 
accounting  authorities  to  make  timely 
payment  to  foreign  administrations  and 
to  accept  accounts  both  in  gold  francs 
and  in  Special  Drawing  Rights  (SDRs). 
The  proposed  rules  are  in  accord  with 
existing  international  procedure  and 
FCC  policy,  as  is  the  requirement  to 
settle  accounts  taking  into  consideration 
ITU-T  Recommendation  D.90.*  In 
addition,  the  NPRM  proposed  rules  to 
establish  the  requirement  that  , 
accounting  authorities  cooperate  fully 
with  the  Commission  concerning 
maritime  settlements  issues.  Since  the 
United  States  government  is  required, 
upon  request,  to  take  all  possible  steps, 
within  the  limits  of  applicable  national 
law,  to  ensure  settlement  of  the 
accounts  of  the  licensee.  (Radio 
Regulations,  Geneva  1979,  Article  66, 
Section  III  Accounting,  paragraph  10, 
number  5097;  and.  International 


•  We  note  that  the  latest  (ITU-T  Study  Group  3, 
Decennber  1994)  accepted  version  of  nU-T 
Recommendation  D.90  provides  that  bills  be  paid 
by  the  accounting  authority  without  delay  and 
within  3  months  of  receipt  or  within  4  months  after 
dispatch,  whichever  is  the  shortest  period. 
However,  the  Revised  Rec.  D.90  also  recognizes  that 
the  ITR  period  of  6  months  after  dispatch  is 
controlling. 
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Telecommunication  Regulations, 
Melbourne  1988,  Appendix  2 — 
Additional  Provisions  Relating  to 
Maritime  Telecommunications, 
paragraph  4.2)  this  requirement  is 
intended  to  ensure  that  the  Commission 
is  kept  aware  of  potential  problems  or 
issues  which  could  affect  the  national 
interest  or  which  could  have  a 
significant  impact  on  overall  settlement 
operations.  The  proposed  rules  also 
made  accounting  authorities  subject  to 
audit  by  the  Commission  or  its 
representative. 

35.  Comments.  One  commenter. 
Global,  responded  both  as  an  accounting 
authority  and  a  radiotelephone  station. 
Global  recommended  providing  detailed 
requirements  for  the  day-to-day 
operation  of  accounting  authorities. 

They  commented  that  detailed  rules 
would  eliminate  confusion  in 
identifying  accounts,  promote  the 
dissemination  of  mutual  information 
and  the  timeliness  of  settlements  and 
produce  better  ret:ords  and  internal 
accoimting.  Global  recommended 
requiring  accoimting  authorities  with 
more  than  100  vessels  to  maintain  an 
“800”  number  24  hours  a  day  that  coast 
stations  can  call  for  information.  They 
further  stated  that  accounting 
authorities  should  acknowledge  receipt 
of  invoices,  should  notify  coast  stations 
of  rejections  within  30  days  and  clearly 
identify  invoices  being  paid.  When 
invoices  are  paid  by  bank  draft,  a 
separate  notice  should  be  sent  to  coast 
stations  detailing  the  paid  invoices. 

Response.  Global’s  recommendations 
are  good,  sound  business  practices 
which  we  hope  accounting  authorities 
will  consider.  However,  the  final  rules 
do  not  provide  detailed  requirements  for 
day-to-day  operation  because  the 
Commission  believes  that  organizations 
should  not  be  limited  in  methodology  as 
long  as  they  achieve  timely  and  accurate 
settlements. 

36.  Comments.  Marconi  Marine 
referred  to  rules  in  the  NPRM  stating 
that  payments  should  be  made  in  U.S. 
dollars.  They  stated  that  most  of  their 
payments  are  made  in  Sterling. 

Response.  The  final  rules.  Part  3, 
sections  3.46  and  3.47,  provide  for 
payment  in  other  currencies.  However, 
it  should  be  noted  that,  although 
payments  can  be  made  in  currency  other 
than  U.S.  dollars,  the  niles  require  a 
written  agreement  between  the  foreign 
administration(s)  and  the  accounting 
authority  to  be  approved  by  the 
Commission.  This  agreement  can  be  a 
part  of  the  original  certification  process 
or  it  can  be  presented  to  the 
Commission  at  anytime. 

37.  Comments.  COMSAT  suggested 
the  consideration  of  permitting 


maritime  customers  to  select  direct 
billing  payment  methods  from  their 
service  providers.  COMSAT  further 
states  that,  although  Article  66  provides 
for  collection  of  charges  for 
radiocommunications  by  RPOAs,  that, 
“in  order  for  RPOAs  to  settle  accounts 
with  foreign  administrations  on  behalf 
of  their  customers,  the  Commission 
requires  that  the  service  provider  be 
certified  as  an  accounting  authority.” 

Response.  There  is  no  legal  bar 
preventing  service  providers  from 
engaging  in  direct  billing.  (Radio 
Regulations,  Geneva  1979,  Article  66, 
Section  11,  Accounting  Authority,  para. 

2,  numbers  5086-5089;  see  also  H'R, 
Appendix  2)  Neither  do  we  believe  the 
adopted  rules  contain  language  that 
prevent  a  service  provider  from  entering 
into  contractual  agreements  with  their 
clients  to  include  direct  billing.  The 
issue  of  requiring  RPOAs  to  become 
accounting  authorities  arises  when  the 
RPOA  settles  debtor  accounts  for  their 
clients. 

38.  Comments.  Peninsular  Electronics 
(Peninsular)  commented  that  most  ship 
licencing  administrations  for  which  they 
are  an  accounting  authority  require 
them  to  confirm  acceptance  of  total 
accounting  responsibilities  before  they 
issue  the  Ship  Radio  Station  license. 
Their  services  cover  settlement  of  all 
communications  originated  by  clients. 
They  stated  that  the  proposed  rules  only 
refer  to  settlement  with  foreign 
administrations.  Peninsular  asks  if  U.S. 
settlements  are  also  covered  by  FCC 
regulations. 

Response.  These  rules  apply  to 
settlements  of  accounts  for  U.S.  flag 
vessels  for  messages  transmitted  via 
foreign  coast  and  coast  earth  station 
facilities  only.  The  final  rules  are 
amended,  at  3.1  to  explain  “(Accounting 
authorities]  settle  accounts  due  foreign 
administrations  for  messages 
transmitted  at  sea  by  or  between 
maritime  mobile  stations  located  on 
board  ships  subject  to  U.S.  registry  and 
utilizing  foreign  coast  and  coast  earth 
station  facilities.” 

39.  Comments.  MMR  commented  that 
they  were  instrumental  in  establishing 
the  current  4-month  settlement  time 
frame,  they  are  a  strong  advocate  for 
reducing  the  settlement  time  finme  and 
they  suggest  that  settlements  not 
handled  within  the  allotted  time  frame 
should  have  interest  penalties  applied 
and  enforced.  COMSAT  Corporation 
urged  the  Commission  to  “consider 
expediting  the  settlement  procedures 
down  to  four  months,  or  shorter  *  *  *” 
In  reply  comments,  IDB  recommended  a 
three-month  settlement  period  and 
referred  to  the  AfPflM  which  requires  a 
6-month  settlement  period.  In  reply 


comments,  COMSAT  agreed  with  MMR 
that  accounting  authorities  who  do  not 
make  timely  settlements  should  be 
assessed  an  interest  penalty  by  the 
Commission. 

Response.  The  Commission 
recognizes  that  many  organizations  have 
up-to-date  technology  and  can  effect 
settlements  well  ahead  of  the  6-month 
settlement  period.  This  can  be  an 
advantage  in  soliciting  clients;  however, 
it  is  not  our  intention  to  place 
additional  burdens  on  existing 
accounting  authorities  but  to  provide  a 
structure  within  which  they  can 
continue  to  function.  The  final  rules  do 
not  adopt  a  requirement  that  is  more 
stringent  than  Radio  Regulations, 

Article  66,  and  ITR,  Appendix  2  which 
require  a  6-month  settlement  period 
(See  note  to  paragraph  34,  above.).  As  to 
the  issue  of  interest  penalties,  we  will 
not  impose  such  a  rule;  however,  the 
rules  in  47  CFR,  Part  3  establish  a 
number  of  sanctions  including 
cancellation  of  their  certification  for 
those  accounting  authorities  who 
repeatedly  fail  to  settle  accounts  timely. 

40.  Comments.  Mackay  commented 
that  the  Commission  should  be  more 
specific  regarding  the  extent,  time  and 
scope  of  proposed  audits.  Marconi 
Marine  commented  that  they  do  not  see 
the  necessity  for  audit  since  they  are 
regularly  audited  internally  and 
externally.  COMSAT  requested 
clarification  of  audit  authority  to 
describe  events  that  could  “trigger  the 
audit  process.” 

Response.  Routine  audits  are  not  a 
part  of  this  rulemaking,  rather,  an  audit 
would  normally  be  precipitated  only  in 
the  event  of  a  disagreement  as  to 
amounts  of  accounts,  late  payments,  etc. 
The  audits  will  be  strictly  related  to 
accounting  authority  activities. 

41.  Comments.  Peninsular  pointed  out 
that  the  NPRM  states  that  ITU-T 
recommendations  are  not  legally 
binding,  but  it  is  indicated  they  must  be 
taken  into  account  together  with  FCC 
rules  and  regulations.  Peninsular  further 
commented  that  it  is  not  clear  whether 
compliance  with  D.90  is  an  FCC 
requirement  or  if  parallel  FCC  rules 
exist.  Marconi  Marine  expressed 
concern  about  references  regarding 
“abiding  by  FCC  rules”  and  commented 
that  “this  seems  somewhat  open  ended 
to  us,  as  we  do  not  know  what  rules  we 
would  be  agreeing  to  abide  by.”  Marconi 
recommended  altering  the  wording  of 
the  text  to  reflect  agreement  to  abide  by 
rules  relating  to  accounting  authorities 
only. 

Response.  The  Commission  believes 
that  accounting  authorities  should 
follow  the  ITU-T  recommendations 
which  are  generally  considered  to 
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govern  international 
telecommunications,  and  they  should 
always  be  considered  in  technical, 
operational  and  service  decisions.  Any 
references  to  FCC  rules  within  this 
Report  and  Order  refer  to  47  CFR,  Part 
3,  the  new  rules  being  established  by 
this  proceeding  and  related  to  the 
oversight  and  administration  of 
accounting  authorities.  47  CFR,  Part  3, 
section  3.43(f)  is  amended  to  add  the 
CFR  reference. 

42.  Comments.  MMR  commented 
there  are  presently  no  guidelines 
whereby  accounting  authorities  can 
enlist  assistance  from  its  administration 
“when  conflicts  arise  between  the 
provider  and  the  accounting  authority.” 
In  reply  comments,  COMSAT  endorses 
MMR’s  suggestion  for  enlisting  the 
Commission’s  assistance  in  attempting 
to  resolve  bad  debt  *  *  *” 

Response.  The  Commission  believes 
that  each  administration  has  a 
responsibility  to  assist  in  resolving 
outstanding  issues  between  accounting 
authorities  and  clients  or  foreign 
administrations.  The  Commission 
proposes  to  respond  through  all 
available  methods  to  resolve  issues  and 
are  prepared  to  follow  through  by 
enforcing  applicable  rules  (Part  3, 

3.52(b),  3.70-3.76). 

43.  Comments.  COMSAT  commented 
that  the  rules  should  make  it  clear  that 
the  accounting  authority  is  a  guarantor  * 
of  payment. 

Response.  In  the  rules  adopted  below, 
the  non-govemmental  accounting 
authorities,  by  virtue  of  their  contractual 
agreement  with  their  clients  and  their  ’ 
signed  application  wherein  they  agree  to 
perform  settlements  in  accordance  with 
47  CFR,  Part  3,  must  perform  their 
settlement  activities  properly  or  be 
subjected  to  a  number  of  sanctions  and/ 
or  cancellation  of  their  certification. 

However,  the  Report  and  Order  does 
not  state  that  any  accounting  authority 
is  a  guarantor  of  payment.  Rather,  at 
Part  3,  section  3.76,  the  ship  station 
licensee  is  declared  responsible  for  final 
payment  of  its  accounts.  Because  the 
ship  station  licensee  has  the  most  to 
lose  for  non-payment  of  accounts,  the 
Commission  believes  care  will  be  given 
to  the  selection  of  an  accounting 
authority, 

44.  Comments.  Marconi  Marine 
recommends  the  rules  define  more 
clearly  the  complaint/inquiry  resolution 
procedures  and  there  should  be  a  clearly 
defined  arbitration  procedure. 

Response.  These  rules,  section  3.52, 
are  purposely  presented  in  general 
terms  because  we  believe  complaints 
and  arguments  must  be  addressed  on  a 
case-by-case  basis.  By  leaving  these 
rules  “general”  in  tone,  the  Commission 


will  be  able  to  respond  to  issues  without 
restrictions.  We  think  this  approach  will 
be  an  advantage  to  applicants  and/or 
accounting  authorities.  Section  3.52(a) 
is  amended  in  the  final  rule  to  require 
that  a  copy  of  complaint/inquiry 
resolution  procedures  be  sent,  upon 
request,  to  the  Commission. 

D.  Reporting  Requirements 

45.  The  NPRM  proposed  several  new 
reporting  requirements  for  accounting 
authorities.  These  reports  should  enable 
the  Commission  to  monitor  accounting 
authority  operations  to  ensure 
adherence  to  the  adopted  rules  and  to 
appropriate  international  settlement 
procedures.  Currently,  the  Commission 
submits  monthly  reports  to  the  ITU  in 
Geneva  detailing  the  inventory  of  U.S. 
licensed  ship  stations  operating  in 
international  waters.  The  NPRM 
proposed  that  accounting  authorities 
provide  the  Commission  with  a  detailed 
report  of  additions,  deletions,  or 
modifications  to  their  inventory  of 
serviced  vessels  each  month.  Tlie 
Conunis.sion  would  use  this  information 
to  maintain  the  ITU  database  and  to 
assure  efficient  settlement  operations. 
The  proposed  rules  also  required  an  end 
of  year  inventory  of  vessels  for  which 
the  accounting  authority  is  the 
settlement  entity  and  an  annual 
statistical  report  which  would  provide 
informatipn  to  the  Commission 
regarding  settlement  operations. 

Comments  will  be  addressed 
separately  for  each  of  the  reports,  as 
follows: 

Annual  Statistical  Report  of  Operations 

46.  Comments.  Peninsular  stated  that 
their  settlement  operation  does  not 
require  identifying  the  actual  number  of 
settlements  and  this  information  would 
not  be  readily  available.  They  asked  if 
the  necessity  for  this  information  could 
be  reexamined.  Marconi  Marine 
commented  they  would  have  difficulty 
providing  both  the  number  of  line  items 
and  payments  to  individual 
administrations.  MMR  asked  what 
purpose  the  collection  of  monetary 
statistics  serves. 

Response.  The  Commission  is 
delegating  a  portion  of  its  settlement 
responsibility  to  the  certified  non¬ 
governmental  accounting  authorities. 
Our  oversight  responsibilities  require 
that  we  ensure  that  settlements  for  U.S. 
licensees  are  being  performed  properly 
and  timely.  The  information  will  assist 
us  in  monitoring  the  volume  and  aging 
of  accounts.*  We  have  reviewed 
statements  from  foreign  administrations 
and  observe  the  billings  have  sufficient 
detail  (a  line-by-line  listing  of 
individual  calls  to  a  specific  ship  for  a 


specific  service)  to  comply  with  this 
requirement.  Therefore,  the  final  rule 
will  require  accounting  authorities  to 
comply  with  this  reporting  requirement. 

47.  Comments.  COMSAT 
recommended  modifying  the  rules  to 
require  additional  evidence  of  financial 
responsibility  and  recommended 
quarterly  statistical  reports  filed  within 
one  month  of  the  end  of  each  quarter, 
showing  an  aging  of  liabilities.  In  reply 
comments,  EXXON  opposed  the 
proposals  to  require  the  annual  reports 
on  a  quarterly  basis.  EXXON  further 
commented  that  if  the  report  is  required, 
it  should  apply  to  accounting 
authorities  settling  for  unaffiliated 
entities  and  on  an  annual  basis  only.  In 
reply  comments,  AIMS  supported 
EICON'S  proposal  that  the  reporting 
requirement  apply  only  to  accounting 
authorities  settling  accounts  for 
unaffiliated  entities.  In  reply  comments, 
COMSAT  supported  “the  adoption  of 
streamlined  reporting  requirements 
which  provide  the  Commission  and  the 
public  with  an  accurate  *  *  * 
mechanism  for  monitoring  the  aging  of 
accounts  and  assessing  the  financial 
performance  of  accounting  authorities.” 
COMSAT  opposed  any  limitation  of  the 
annual  statistical  report  and  commented 
that  the  report  can  used  to  assess  the 
accounting  authority’s  settlement 
performance,  determine  whether  the 
accounting  authority  is  meeting  its 
obligations  to  customers  and  service 
providers  *  *  *” 

Response.  The  Conunission  will 
retain  the  reporting  requirement  and 
believes  the  usefulness  of  the 
information  outweighs  our  desire  to 
minimize  the  burden  of  reporting.  The 
NPRM,  Part  3,  3.60(d)  states  that  the 
information  will  provide  statistical  data 
for  Commission  use.  Subsequently,  we 
have  determined  that  the  data  can  be 
useful  in  determining  whether 
accounting  authorities  are  performing 
settlements,  the  volume  of  settlements 
and  the  timeliness  of  settlements.  The 
report,  FCC  Form  45  states  “provide 
statistical  information  to  the 
Commission  for  overall  program 
monitoring  purposes.”  Lines  2,  3,  and  4 
referenced  by  Peninsular  address  the 
average  number  of  unprocessed 
settlements  on  hand,  die  number 
processed  to  completion  more  than  180 
days  after  dispatch  from  foreign 
administration  and  the  percent  of 
settlements  processed  to  completion 
more  than  180  days  after  dispatch.  This 
information  will  be  helpful  in 
determining  whether  settlements  are 
being  accomplished  timely.  Rule  section 
3.60  (d)  is  amended  to  include  the 
additional  uses  of  the  report. 
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Inventory  of  Vessels 

48.  Comments.  MMR  questioned  the 
proposed  requirement  to  report  an 
inventory  of  vessels.  MMR  believes  this 
information  is  available  through  the 
Private  Radio  Bureau’s  Licensing 
Division.  Global,  who  is  both  an 
accounting  authority  and  a  high-seas 
radiotelephone  station,  cited  the 
difficulty  in  using  ITU’s  List  of  Ship 
Stations,  saying  it  is  published  once  a 
year  and  is  often  out  of  date  because  of 
delays  in  reporting  changes  to  ITU. 

Response.  As  background,  the 
Commission/ITS  has  a  responsibility  to 
provide  a  report  of  accoimting  authority 
information  to  ITU.  ITS  has  experienced 
the  same  problems  that  Global  has  in 
identifying  the  accoimting  authorities  of 
vessels.  This  reporting  is  accomplished 
in  the  following  manner:  The  Wireless 
Telecommunications  Bureau  maintains 
a  database  of  ships  in  the  maritime 
service.  That  database  is  used  to  prepare 
a  report  of  changes  in  accounting 
authority  functions  to  ITU,  however,  the 
database  can  only  be  updated  by  ITS 
when  current  information  becomes 
available.  By  requiring  accounting 
authorities  to  provide  the  initial 
inventory  of  vessels  and  the  end-of-year 
inventory,  the  List  of  Ship  Stations 
Report  will  provide  more  accurate,  up- 
to-date  information.  Additionally,  the 
title  of  Part  3,  section  3.60(a)  is  changed 
to  “Initial  Inventory  of  Vessels.’’ 

Report  of  Additions/Modifications/ 
Deletions 

49.  Comments.  EXXON  stated  that 
they  settle  only  for  their  own  vessels 
and  their  inventory  remains  relatively 
constant  and  a  monthly  report  would 
serve  no  useful  purpose  and  be  unduly 
burdensome.  In  reply  comments,  AIMS 
agreed  with  commenters  who  feel  it  is 
unnecessary  to  require  monthly 
inventories  when  there  is  no  change. 
COMSAT  agreed  with  EXXON  regarding 
the  modification  of  inventory  reporting 
so  that  only  commercial  accounting 
authorities  are  required  to  submit 
monthly  inventory  reports.  Global 
recommended  that  accounting 
authorities  should  publish  lists  of  ships 
accepted  quarterly  or  monthly. 

Response.  We  have  considered  the 
requests  for  a  less  burdensome 
requirement.  Part  3,  section  3.60(b)  is 
revised  to  require  a  semi-annual  report. 
However,  we  believe  there  is  merit  in 
requiring  a  “no-change”  report,  as 
applicable.  The  report  will  assure  a 
“status-quo”  in  inventory. 

50.  Comments.  Marconi  Marine  stated 
that  some  information  reported  would 
be  commercially  sensitive  and  should 
be  kept  confidential. 


Response.  The  rules  adopted  below 
do  not  automatically  offer 
confidentiality  because  we  do  not 
believe  that  the  information  requested  is 
commercially  sensitive.  The  application 
form  states  that  “Information  requested 
by  this  form  will  be  available  to  the 
public.”  Nonetheless,  any  entity 
submitting  information  to  the 
Commission  may  submit  a  request  that 
such  information  not  be  made  routinely 
available  for  public  inspection.  We  will 
consider  requests  as  discussed  in  47 
CFR,  section  0.459.  A  new  rule  section. 
Part  3,  section  3.62,  addresses  this  issue. 

E.  Enforcement 

51.  The  NPRM  set  forth  the  procedures 
the  Commission  will  use  to  investigate 
and  to  resolve  complaints  or  infractions 
of  the  Commission’s  rules  or  established 
international  settlement  procedures. 

The  proposed  rules  specified  grounds 
for  enforcement  sanctions,  including 
forfeiture,  and/or  cancellation  of  an 
accounting  authority’s  certification  and 
also  specified  that  the  Commission  will 
afford  an  accounting  authority  notice 
and  an  opportunity  to  present  its  side  of 
any  issue  involving  cancellation  of  its 
accounting  authority  privilege.  The 
proposed  rules  also  provide  that  any 
ship  station  licensee  affected  by  the 
cancellation  of  an  accounting 
authority’s  privilege  must  find  another 
accounting  authority  to  settle  Us 
accounts.  The  Commission  will  notify 
the  ship  stations,  via  a  Public  Notice,  of 
any  cancellations,  and,  inasmuch  as 
possible,  list  individual  shipowners 
serviced  by  the  cancelled  accounting 
authority  as  identified  from  the  required 
reports  of  vessel  inventories.  Finally, 
the  proposed  rules  provided  for 
forfeiture  or  other  sanction  action, 
should  a  ship  operator  or  licensee  not 
remit  full  and  timely  pa5rment  to  the 
Commission  or  to  an  approved 
accounting  authority  when  properly 
billed  or  in  the  event  that  the 
accounting  authority  fails  in  their 
responsibility  to  forward  payment  to  the 
foreign  entity.  The  Commission  reserves 
the  right  to  cooperate  with  foreign 
administrations  in  restricting  public 
correspondence  communications  to  and 
from  vessels  for  which  valid  payments 
have  not  been  received  or  made  as 
required  (Distress  and.  safety 
communications  must  be  carried 
without  charge.)  and  to  utilize  available 
debt  collection  procedures  to  collect 
amounts  owed. 

52.  Comments.  Mackay  stated  that 
there  is  no  mention  of  a  procedure  to  be 
followed  or  the  opportunity  for  appeal 
if  the  Commission  denies  privilege.  Part 
3,  section  3.28,  (and)  further,  Mackay 
commented  that  a  procedure  and  appeal 


process  should  be  available  under  a  rule 
section. 

Response.  Part  3,  section  3.29  is 
amended  in  the  final  rule  to  provide 
time  frames  for  problems  encountered 
during  the  application  process.  Every 
effort  will  be  made  to  remedy  any 
problems  during  the  timeframes.  As  to 
any  format  for  appeal,  we  are  purposely 
presenting  this  rule  section  in  general 
terms  only  because  we  believe  these 
situations  would  need  to  be  addressed 
on  a  case-by-case  basis.  Part  3,  section 
3.72(b)  is  also  amended  in  the  final  rule 
to  include  timeframes  for  appeal  of 
sanctions  and  to  include  the  address  for 
filing  an  appeal. 

53.  Comments.  COMSAT  urged  the 
Commission  to  clarify  that  U.S. 
approved  accounting  authorities  may  be 
sanctioned  by  the  Commission  for 
failing  to  perform  settlement  operations 
here,  or  abroad,  involving  either  U.S.- 
registered  or  foreign  vessels. 

Response.  The  rules  adopted  below 
address  settlement  of  accounts  of  U.S. 
ship  station  licensees  and  do  not 
address  the  settlement  of  foreign 
vessels. 

F.  Conclusion 

54.  In  this  Report  and  Order,  we  are 
adopting  rules  that  establish  basic 
qualifications  and  requirements  for 
individuals  or  entities  who  may  wish  to 
serve  as  accounting  authorities  for  the 
settlement  of  international  radio 
maritime  accounts  involving  U.S. 
registered  vessels  operating  in  foreign  or 
international  waters.  These  rules  also 
establish  requirements  to  ensure  that 
accounting  authorities  operate  in 
accordance  with  established 
international  procedures.  There  are  few 
changes  in  this  final  rule  from  the 
related  Notice  of  Proposed  Rulemaking. 
All  comments  and  changes  are 
discussed  in  III,  Issues  Analysis, 
paragraphs  13-53. 

rV.  Procedural  Matters 

A.  Ex  Parte 

55.  This  is  a  non-restricted  Report  and 
Order  rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  Commission  rules.  See  generally  47 
CFR  Sections  1.1202, 1.1203,  and 
1.1206(a). 

B.  Final  Regulatory  Analysis 

56.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission’s  final  analysis  is  as 
follows: 

(a)  Purpose  of  this  action:  This  Report 
and  Order  sets  forth  the  final  rules 
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concerning  the  administration  of 
accounting  authorities  in  the  maritime 
mobile  and  the  maritime  mobile- 
satellite  services  except  for  distress  and 
safety  communications. 

(b)  Summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  analysis; 
There  were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Fleidbility  Analysis. 

(c)  Significant  alternatives  considered: 
The  Notice  of  Proposed  Rulemaking 
(November  9, 1993)  in  this  proceeding 
presented  standards  for  the  approval/ 
cancellation  of  accoimting  authority 
certifications  and  set  forth  guidelines  for 
settlement  operations,  reporting 
requirements  and  enforcement.  The 
commenters  supported  the 
Commission’s  intent  to  provide  an 
effective  regulatory  framework  which 
permits  markets  for  communications 
services  to  function  effectively  while 
eliminating  unnecessary  regulations. 
There  were  several  requests  for  more 
stringent  guidelines.  Upon  review,  we 
determined  the  public  interest  would  be 
better  served  by  allowing  accounting 
authorities  to  perform  settlements  in  an 
environment  that  allows  them  to  operate 
as  closely  as  possible  to  the  manner  in 
which  interim  accounting  authorities 
have  performed  in  previous  years. 
Because  the  system  has  worked 
relatively  trouble-free  with  no 
established  FCC  rules  in  the  past,  we 
intend  to  minimize  any  regulations/ 
additional  burden  on  accounting 
authorities  in  this  Order. 

V.  Ordering  Clauses 

57.  Accordingly,  it  is  ordered  that  the 
rules  specified  below  are  adopted. 

58.  It  is  further  ordered  that  the  rules 
herein  will  be  effective  immediately 
upon  approval  of  the  information 
collection  requirements  by  the  Office  of 
Management  and  Budget.  The 
Commission  will  publish  a  public 
notice  to  notify  the  public  of  the 
effective  date. 

List  of  Subjects  in  47  CFR  Part  3 

Accounting,  Administrative  practice 
and  procedure,  maritime  carriers. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Telecommunications. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  3  as  follows: 


PART  3— AUTHORIZATION  AND 
ADMINISTRATION  OF  ACCOUNTING 
AUTHORITIES  IN  MARITIME  AND 
MARITIME  MOBILE-SATELLITE  RADIO 
SERVICES 

General 

Sec. 

3.1  Scope,  basis,  purpose. 

3.2  Terms  and  definitions. 

Eligibility 

3.10  Basic  qualifications. 

3.11  Location  of  settlement  operation. 

Application  Procedures 

3.20  Application  form. 

3.21  Order  of  consideration. 

3.22  Number  of  accounting  authority 
identification  codes.per  applicant. 

3.23  Legal  applicant. 

3.24  Evidence  of  financial  responsibility. 

3.25  Number  of  copies. 

3.26  Where  application  is  to  be  mailed. 

3.27  Amended  application. 

3.28  Denial  of  privilege. 

3.29  Notifications. 

Settlement  Operations 

3.40  Operational  requirements. 

3.41  Amoimt  of  time  allowed  before  initial 
settlements. 

3.42  Location  of  processing  fecility. 

3.43  Applicable  rules  and  regulations. 

3.44  Time  to  achieve  settlements. 

3.45  Amount  of  charges. 

3.46  Use  of  gold  francs. 

3.47  Use  of  SDRs. 

3.48  Cooperation  with  the  Conunission. 

3.49  Agreement  to  be  audited. 

3.50  Retention  of  settlement  records. 

3.51  Cessation  of  operations. 

3.52  Complaint/inquiry  resolution 
procedures. 

3.53  FCC  notification  of  refusal  to  provide 
telecommunications  service  to  U.S. 
registered  vessel(s). 

3.54  Notification  of  change  in  address. 
Reporting  Requirements 

3.60  Reports. 

3.61  Reporting  address. 

3.62  Request  for  confidentiality. 

Enforcement 

3.70  Investigations. 

3.71  Warnings. 

3.72  Grounds  for  further  enforcement 
action. 

3.73  Waiting  period  after  cancellation. 

3.74  Ship  stations  affected  by  suspension, 
cancellation  or  relinquishment. 

3.75  Licensee’s  failure  to  make  timely 
payment. 

3.76  Licensee’s  liability  for  payment. 
Authority:  47  U.S.C.  154(i),  154(j)  and 

303(r). 

General 

§  3.1  Scope,  basis,  purpose. 

By  these  rules  the  Federal 
Communications  Commission  (FCC)  is 
delineating  its  responsibilities  in 
certifying  and  monitoring  accounting 
authorities  in  the  maritime  mobile  and 


maritime  mobile-satellite  radio  services. 
These  entities  settle  accounts  for  public 
correspondence  due  to  foreign 
administrations  for  messages 
transmitted  at  sea  by  or  between 
maritime  mobile  stations  located  on 
board  ships  subject  to  U.S.  registry  and 
utilizing  foreign  coast  and  coast  earth 
station  facilities.  These  rules  are 
intended  to  ensure  that  settlements  of 
accounts  for  U.S.  licensed  ship  radio 
stations  are  conducted  in  accordance 
with  the  International 
Telecommunication  Regulations  (ITR), 
taking  into  account  the  applicable  ITU- 
T  Recommendations. 

§  3.2  Terms  and  definitions. 

(a)  Accounting  Authority.  The 
Administration  of  the  country  that  has 
issued  the  license  for  a  mobile  station  or 
the  recognized  operating  agency  or  other 
entity/entities  designate  %  the 
Administration  in  accordance  Mdth  ITR, 
Appendix  2  and  ITU-T 
Recommendation  C.90  to  whom 
maritime  accounts  in  respect  of  mobile 
stations  licensed  by  that  country  may  be 
sent. 

(b)  Accounting  Authority  Certification 
Officer.  The  official  designated  by  the 
Managing  Director,  Federal 
Communications  Commission,  who  is 
responsible,  based  on  the  coordination 
and  review  of  information  related  to 
applicants,  for  granting  certification  as 
an  accounting  authority  in  the  maritime 
mobile  and  maritime  mobile-satellite 
radio  services.  The  Accoimting 
Authority  Certification  Officer  may 
initiate  action  to  suspend  or  cancel  an 
accoimting  authority  certification  if  it  is 
determined  to  be  in  the  public’s  best 
interest. 

(c)  Accounting  Authority 
Identification  Codes  (AAICs).  The 
discrete  identification  code  of  an 
accounting  authority  responsible  for  the 
settlement  of  maritime  accounts  (Annex 
A  to  ITU-T  Recommendation  D.90). 

(d)  Administration.  Any  governmental 
department  or  service  responsible  for 
discharging  the  obligations  undertaken 
in  the  Convention  of  the  International 
Telecommunication  Union  and  the 
Radio  Regulations.  For  purposes  of 
these  rules,  “Administration”  refers  to  a 
foreign  government  or  the  U.S. 
Government,  and  more  specifically,  to 
the  Federal  Communications 
Commission. 

(e)  Authorization.  Approval  by  the 
Federal  Communications  Commission 
to  operate  as  an  accounting  authority. 
Synonymous  with  “certification”. 

(f)  CCFTT.  The  internationally 
recognized  French  acronym  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee,  one  of  the 
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fonner  sub-entities  of  the  International 
Telecommunication  Union  (ITU).  The 
CCnr  (ITU-T)'  is  responsible  for 
developing  international 
telecommunications  recommendations 
relating  to  standardization  of 
international  telecommunications 
services  and  facilities,  including  matters 
related  to  international  charging  and 
accounting  principles  and  the 
settlement  of  international 
telecommunications  accounts. 

Such  recommendations  are, 
effectively,  the  detailed  implementation 
provisions  for  topics  addressed  in  the 
International  Telecommimication 
Regulations  (ITR). 

(g)  Certification.  Approval  by  the  FCC 
to  operate  as  an  accounting  authority. 
Synonymous  with  “authorization”. 

(h)  Coast  Earth  Station.  An  earth 
station  in  the  fixed-satellite  service  or, 
in  some  cases,  in  the  maritime  mobile- 
satellite  service,  located  at  a  specified 
fixed  point  on  land  to  provide  a  feeder 
link  for  the  maritime  mobile-satellite 
service. 

(i)  Coast  Station.  A  land  station  in  the 
maritime  mobile  service. 

(j)  Commission.  The  Federal 
Communications  Commission.  The  FCC. 

(k)  Gold  Franc.  A  monetary  unit 
representing  the  value  of  a  particular 
nation’s  currency  to  a  gold  par  value. 

One  of  the  monetary  imits  used  to  effect 
accounting  settlements  in  the  maritime 
mobile  and  the  maritime  mobile- 
satellite  services. 

(l)  International  Telecommunication 
Union  (ITU).  One  of  the  United  Nations 
family  organizations  headquartered  in 
Geneva,  Switzerland  along  with  several 
other  United  Nations  (UN)  family 
organizations.  The  ITU  is  the  UN  agency 
responsible  for  all  matters  related  to 
international  telecommunications.  The 
ITU  has  over  180  Member  Countries, 
including  the  United  States,  and 
provides  an  international  forum  for 
dealing  with  all  aspects  of  international 
telecommimications,  including  radio, 
telecom  services  and  telecom  facilities. 

(m)  Linking  Coefficient.  The  ITU 
mandated  conversion  factor  used  to 
convert  gold  fi-ancs  to  Special  Drawing 
Rights  (SDRs).  Among  other  things,  it  is 

’  At  the  ITU  Additional  Plenipotentiary 
Conference  in  Geneva  (December,  1992),  the 
structure,  working  methods  and  construct  of  the 
basic  ITU  treaty  instrument  were  modified.  The 
result  is  that  the  names  of  the  sub-entities  of  the 
rru  have  changed  (e.g.,  the  CCITT  has  become  the 
Teleconununication  Standardization  Sector — ITU-T 
and  Recognized  Private  Operating  Agency  has 
become  Recognized  Operating  Agency-ROA).  The 
changes  were  placed  into  provisional  effect  on 
March  1, 1993  with  the  formal  entry  into  force  of 
these  changes  being  July  1, 1994.  We  will  refer  to 
the  new  nomenclatures  within  these  rules, 
wherever  practicable. 


used  to  perform  accounting  settlements 
in  the  maritime  mobile  and  the 
maritime  mobile-satellite  services. 

(n)  Maritime  Mobile  Service.  A  mobile 
service  between  coast  stations  and  ship 
stations,  or  between  ship  stations,  or 
between  associated  on-board 
communication  stations.  Survival  craft 
stations  and  emergency  position- 
indicating  radiobeacon  stations  may 
also  participate  in  this  service. 

(o)  Maritime  Mobile-Satellite  Service. 
A  mobile-satellite  service  in  which 
mobile  earth  stations  are  located  on 
board  ships.  Survival  craft  stations  and 
emergency  position-indicating 
radiobeacon  stations  may  also 
participate  in  this  radio  service. 

(p)  ftiW/c  Correspondence.  Any 
telecommunication  which  the  offices 
and  stations  must,  by  reason  of  their 
being  at  the  disposal  of  the  public, 
accept  for  transmission.  This  usually 
applies  to  maritime  mobile  and 
maritime  mobile-satellite  stations. 

iq]  Recognized  Operating  Agencies 
(ROAs).^  Individuals,  companies  or 
corporations,  other  than  governments  or 
agencies,  recognized  by  administrations, 
which  operate  telecommunications 
installations  or  provide 
telecommunications  services  intended 
for  international  use  or  which  are 
capable  of  causing  interference  to 
international  telecommimications. 

ROAs  which  settle  debtor  accounts  for 
public  correspondence  in  the  maritime 
mobile  and  maritime  mobile-;satellite 
radio  services  must  be  certified  as 
accounting  authorities. 

(r)  Ship  Station.  A  mobile  station  in 
the  maritime  mobile  service  located  on 
board  a  vessel  which  is  not  permanently 
moored,  other  than  a  survival  craft 
station. 

(s)  Special  Drawing  Right  (SDR).  A 
monetary  unit  of  the  International 
Monetary  Fund  (IMF)  currently  based 
on  a  market  basket  of  exchange  rates  for 
the  United  States,  West  Germany,  Great 
Britain,  France  and  Japan  but  is  subject 
to  IMF’s  definition.  One  of  the  monetary 
units  used  to  efiect  accounting 
settlements  in  the  maritime  mobile  and 
maritime  mobile-satellite  services. 

(t)  United  States.  The  continental 
U.S.,  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  any  territory  or 
possession  of  the  United  States. 

Eligibility 

§3.10  Basic  qualifications. 

(a)  Applicants  must  meet  the 
requirements  and  conditions  contained 
in  these  rules  in  order  to  be  certified  as 

Md. 


an  accounting  authority.  No  individual 
or  other  entity,  including  accounting 
authorities  approved  by  other 
administrations,  may  act  as  a  United 
States  accounting  authority  and  settle 
accounts  of  U.S,  licensed  vessels  in  the 
maritime  mobile  or  maritime  mobile- 
satellite  services  without  a  certification 
from  the  Federal  Communications 
Commission.  Accounting  authorities 
with  interim  certification  as  of  the 
effective  date  of  this  rule  must  submit 
to  the  application  process  discussed  in 
Section  3.20.  They  will  be 
“grandfathered”,  i.e,  granted  permanent 
certification  provided  they  demonstrate 
their  eligibility  and  present  a  proper 
application. 

(b)  U.S.  citizenship  is  not  required  of 
individuals  in  order  to  receive 
certification  firom  the  Commission  to  be 
an  accounting  authority.  Likewise,  joint 
ventures  need  not  be  organized  under 
the  laws  of  the  United  States  in  order  to 
be  eligible  to  perform  settlements  for 
U.S.  licensed  vessels.  See,  however. 
Section  3.11. 

(c)  Prior  experience  in  maritime 
accounting,  general  commercial 
accounting,  international  shipping  or 
any  other  related  endeavor  will  be  taken 
into  consideration  by  the  Commission 
in  certifying  accounting  authorities.  The 
lack  of  such  expertise,  however,  will  not 
automatically  disqualify  an  individual, 
partnership,  corporation  or  other  entity 
firom  becoming  an  accounting  authority. 

(d)  Applicants  must  provide  formal 
financial  statements  or  documentation 
proving  all  assets,  liabilities,  income 
and  expenses. 

(e)  Applicants  must  be  willing  to  offer 
their  services  to  the  public  at  a 
reasonable  charge.  This  requirement 
will  be  waived  for  applicants  who  settle 
their  own  accounts  only  and  are  eligible 
to  be  “grandfathered”  during  the  initial 
application  period.  However,  should  the 
need  for  additional  accounting 
authorities  be  proven,  these  accounting 
authorities  will  be  required  to  offer  their 
services  to  the  public  or  relinquish  their 
certification. 

§  3.1 1  Location  of  settiement  operation. 

(a)  Within  the  United  States.  A 
certified  accounting  authority 
maintaining  all  settlement  operations,  as 
well  as  associated  documentation, 
within  the  United  States  will  be 
assigned  an  AAIC  with  a  “US”  prefix. 

(b)  Outside  the  United  States.  A 
certified  accounting  authority 
maintaining  settlement  operations 
outside  the  United  States  will  be 
assigned  the  same  AAIC  as  that 
originally  assigned  to  such  entity  by  the 
administration  of  the  country  of  origin. 
However,  in  no  case  will  an  entity  be 
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certiHed  as  an  accounting  authority  for 
settlement  of  U.S.  licensed  vessel 
accounts  unless  the  entity  is  requesting 
to  conduct  a  settlement  operation  in  the 
United  States  or  has  already  been  issued 
an  AAIC  by  another  administration. 

Application  Procedures 

§  3.20  Application  form. 

Written  application  must  be  made  to 
the  Federal  Communications 
Commission  on  FCC  Form  44, 
“Application  For  Certification  As  An 
Accounting  Authority”  in  order  to  be 
considered  for  certification  as  an 
accounting  authority.  No  other 
application  form  may  be  used.  No 
consideration  will  be  given  to 
applicants  not  submitting  applications 
in  accordance  with  these  rules  or  in 
accordance  with  any  other  instructions 
the  Commission  may  issue.  FCC  Form 
44  may  be  obtained  from  the 
Commission  by  writing  to  the  address 
shown  in  Section  3.61. 

§  3.21  Order  of  consideration. 

(a)  Accounting  Authority  applications 
will  be  processed  on  a  first-come,  first- 
served  basis.  When  applications  are 
received  on  the  same  day,  the 
application  with  the  earliest  mailing 
date,  as  evidenced  by  the  postmark,  will 
be  processed  first.  Interim  accoimting 
authorities  seeking  permanent 
certifications  throu^  the 
“grandfathering”  process  will  not 
compete  with  other  applicants  during 
the  first  60  days  following  the  effective 
date  of  these  rules  which  is  allowed  for 
submission  of  their  applications.  After 
the  “grandfathering”  process  is 
completed,  all  other  applicants  will  be 
processed  as  in  paragraph  (a)  of  this 
section. 

(b)  At  any  given  time,  there  will  be  no 
more  than  25  certified  accounting 
authorities  with  a  minimum  of  15  “US” 
AAICs  reserved  for  use  by  accounting 
authorities  conducting  settlement 
operations  within  the  United  States.  The 
Commission  will  retain  all  valid 
applications  received  after  the 
maximum  number  of  accounting 
authorities  have  been  approved  and  will 
inform  such  applicants  that  should  an 
AAIC  become  available  for  reassignment 
in  the  future,  the  Commission  will 
conditionally  certify  as  an  accounting 
authority  the  oldest  of  the  qualified 
pending  applicants,  as  determined  by 
the  order  of  receipt.  Final  certification 
would  be  conditional  upon  filing  of  an  ^ 
amended  application  (if  necessary).  The 
Commission  will  inform  the  applicant 
of  his/her  conditional  selection  in 
writing  to  confirm  the  applicant’s 
continued  interest  in  becoming  an 
accounting  authority. 


§  3.22  Number  of  accounting  authority 
identification  codes  per  applicanL 

(a)  No  entity  will  be  entitled  to  or 
assigned  more  than  one  AAIC. 

(bj  AAICs  may  not  be  reassigned, 
sold,  bartered  or  transferred  and  do  not 
convey  upon  sale  or  absorption  of  a 
company  or  firm  without  the  express 
written  approval  of  the  Commission. 
Only  the  FCC  may  certify  accounting 
authorities  and  assign  U.S.  AAICs  for 
entities  settling  accounts  of  U.S. 
licensed  vessels  in  the  maritime  mobile 
and  maritime  mobile-satellite  services. 

(c)  Accounting  authorities  who  are 
“grandfathered”  during  the  initial 
application  {>eriod  may  retain  their 
interim  AAIC. 

§  3.23  Legal  applicant 

The  application  shall  be  signed  by  the 
individual,  partner  or  primary  officer  of 
a  corporation  who  is  legally  able  to 
obligate  the  entity  for  which  he  or  she 
is  a  representative. 

§  3.24  Evidence  of  financial  responsibility. 

All  applicants  must  provide  evidence 
of  soimd  financial  status.  To  the  extent 
that  the  applicant  is  a  business,  formal 
financial  statements  will  be  required. 
Other  applicemts  may  submit 
documentation  proving  all  assets, 
liabilities,  income  and  expenses  which 
supports  their  ability  to  meet  their 
personal  obligations.  Applicants  must 
provide  any  additional  information 
deemed  necessary  by  the  Commission. 

§  3.25  Number  of  copies. 

One  original  and  one  copy  of  FCC 
Form  44,  “Application  For  Certification 
As  An  Accounting  Authority”  will  be 
required.  Only  applications  mailed  to 
the  Commission  on  official.  Commission 
approved  application  forms  will  be 
considered.  Applications  should  he 
mailed  at  least  90  days  prior  to  planned 
commencement  of  settlement  activities 
to  allow  time  for  the  Commission  to 
review  the  application  and  to  allow  for 
the  informal  public  comment  period. 

§  3.26  Where  application  is  to  be  mailed. 

All  applications  shall  be  mailed  to  the 
Accounting  Authority  Certification 
Officer  in  Washington,  D.C.  The 
designated  address  will  be  provided  on 
the  FCC  Form  44,  “Application  for 
Certification  As  An  Accounting 
Authority”. 

§3.27  Amended  application. 

Changes  in  circumstances  that  cause 
information  previously  supplied  to  the 
FCC  to  be’  incorrect  or  incomplete  and 
that  could  affect  the  approval  process, 
require  the  submission  of  an  amended 
application.  The  amended  application 
should  be  mailed  to  the  Commission 


immediately  following  such  change.  See 
also  Sections  3.24  and  3.51. 

§  3.28  Denial  of  privilege. 

(a)  'The  Commission,  in  its  sole 
discretion,  may  refuse  to  grant  an 
application  to  become  an  accounting 
authority  for  any  of  the  following 
reasons; 

(1)  Failure  to  provide  evidence  of 
acceptable  financial  responsibility; 

(2)  If  the  applicant,  in  the  opinion  of 
the  FCC  reviewing  official,  does  not 
possess  the  qualifications  necessary  to 
the  proper  hinctioning  of  an  accounting 
authority; 

(3)  Application  is  not  personally 
signed  by  the  proper  official(s); 

(4)  Applicant  does  not  provide 
evidence  that  accoimting  operations 
will  take  place  in  the  United  States  or 
its  territories  and  the  applicant  does  not 
already  possess  an  AAIC  issued  by 
another  administration; 

(5)  Application  is  incomplete,  the 

applicant  fails  to  provide  additional 
information  requested  by  the 
Commission  or  the  applicant  indicates 
that  it  cannot  meet  a  particular 
provision;  or  ' 

(6)  When  the  Commission  determines 
that  the  grant  of  an  authorization  is 
contrary  to  the  public  interest. 

(b)  These  rules  provide  sufficient 
latitude  to  address  defects  in 
applications.  Entities  seeking  review 
should  follow  procedures  set  forth  in 
Sections  1.106  or  1.115  of  this  chapter. 

§  3.29  Notifications. 

(a)  The  Commission  will  publish  the 
name  of  an  applicant  in  a  Public  Notice 
before  granting  certification  and  will 
invite  informal  public  comment  on  the 
qualifications  of  the  applicant  horn  any 
interested  parties.  Comments  received 
will  be  taken  into  consideration  by  the 
Commission  in  making  its 
determination  as  to  whether  to  approve 
an  applicant  as  an  accounting  authority. 
Thirty  days  will  be  allowed  for 
submission  of  comments. 

(b)  The  Commission  will  notify  each 
applicant  in  writing  as  to  whether  the 
applicant  has  been  approved  as  an 
accounting  authority.  If  the  application 
is  not  approved,  the  Commission  will 
provide  a  brief  statement  of  the  grounds 
for  denial. 

(c)  The  names  and  addresses  of  all 
newly  certified  accounting  authorities 
will  be  published  in  a  Public  Notice 
issued  by  the  Commission. 
Additionally,  the  Commission  will 
notify  the  ITU  within  30  days  of  any 
changes  to  its  approved  list  of 
accounting  authorities. 


L 
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Settlement  Operations 

§  3.40  Operational  requirements. 

All  accounting  authorities  must 
conduct  their  operations  in 
conformance  with  the  provisions 
contained  in  this  section  and  with 
relevant  rules  and  guidance  issued  from 
time  to  time  hy  the  Commission. 

§  3.41  Amount  of  time  allowed  before 
initial  settlements. 

An  accounting  authority  must  begin 
settling  accounts  no  later  than  six 
months  from  the  date  of  certification. 
Failure  to  commence  settlement 
operations  is  cause  for  suspension  or 
cancellation  of  an  accoimting  authority 
certification. 

§  3.42  Location  of  processing  facility. 

Settlement  of  maritime  mobile  and 
maritime  mobile-satellite  service 
accounts  must  be  performed  within  the 
United  States  by  all  accoimting 
authorities  possessing  the  “US”  prefix. 
Other  accounting  authorities  approved 
by  the  Commission  may  settle  accounts 
either  in  the  U.S.  or  elsewhere.  See  also 
Sections  3.11  and  3.21(b). 

§  3.43  Applicable  rules  and  regulations. 

Accounting  authority  operations  must 
be  conducted  in  accordance  with 
applicable  FCC  rules  and  regulations, 
the  International  Telecommimication 
Regulations  (I'l'k),  and  other 
international  rules,  regulations, 
agreements,  and,  where  appropriate, 
mj-T  Recommendations.  In  particular, 
the  following  must  be  adhered  to  or 
taken  into  account  in  the  case  of  ITU- 
T. 

(a)  The  latest  basic  treaty 
instrument(s)  of  the  International 
Telecommunication  Union  (ITU); 

(b)  Binding  agreements  contained  in 
the  Final  Acts  of  World  Administrative 
Radio  Conferences  and/or  World 
International  Telecommunication 
Conferences; 

(c)  ITU  Radio  Regulations; 

(d)  ITU  International 
Telecommimication  Regulations  (ITR); 

(e)  mj-T  Recommendations 
(particularly  D.90  and  D.195);  and 

(f)  FCC  Rules  and  Regulations  (47  CFR 
Part  3). 

§  3.44  Time  to  achieve  settlements. 

All  maritime  telecommunications 
accounts  should  be  timely  paid  in 
accord€mce  with  applicable  ITU 
Regulations,  Article  66  and 
International  Telecommunication 
Regulations  (Melbourne,  1988). 
Accounting  authorities  are  deemed  to  be 
responsible  for  remitting,  in  a  timely 
manner,  all  valid  amounts  due  to 
foreign  administrations  or  their  agents. 


§  3.45  Amount  of  charges. 

Accounting  Authorities  may  charge 
any  reasonable  fee  for  their  settlement 
services.  Settlements  themselves, 
however,  must  adhere  to  the  standards 
set  forth  in  these  rules  and  must  be  in 
accordance  with  the  International 
Telecommunication  Regulations  (ITR) 
taking  into  account  the  applicable  ITU- 
T  Recommendations  and  other  guidance 
issued  by  the  Commission. 

§  3.46  Use  of  gold  francs. 

An  accounting  authority  must  accept 
accounts  presented  to  it  from  foreign 
administrations  in  gold  francs.  These 
gold  francs  must  be  converted  on  the 
date  of  receipt  of  the  bill  to  the 
applicable  Special  Drawing  Right  (SDR) 
rate  (as  published  by  the  International 
Monetary  Fund)  on  that  date  utilizing 
the  linking  coefficient  of  3.061  gold 
francs  =  1  SDR.  An  equivalent  amount 
in  U.S.  dollars  must  be  paid  to  the 
foreign  administration.  Upon  written 
concurrence  by  the  FCC,  an  accounting 
authority  may  make  separate 
agreements,  in  writing,  with  foreign 
administrations  or  their  agents  for 
alternative  settlement  methods,  in 
accordance  with  ITU-T 
Recommendation  D.195. 

§3.47  Use  of  SDRs. 

An  accounting  authority  must  accept 
accounts  presented  to  it  from  foreign 
administrations  in  Special  Drawing 
Rights  (SDRs).  These  SDRs  must  he 
converted  to  dollars  on  the  date  of 
receipt  by  the  accounting  authority  and 
an  equivalent  amount  in  US  dollars 
must  be  paid  to  the  foreign 
administration.  The  conversion  rate  will 
be  the  applicable  rate  published  by  the 
International  Monetary  Fund  (IMF)  for 
the  date  of  receipt  of  the  account  from 
the  foreign  administration.  Upon 
written  concurrence  by  the  FCC,  any 
accounting  authority  may  make  separate 
agreements,  in  writing,  with  foreign 
administrations  or  their  agents  for 
alternative  settlement  methods, 
provided  account  is  taken  of  ITU-T 
Recommendation  D.195. 

§  3.48  Cooperation  with  the  Commission. 

Accounting  authorities  must 
cooperate  fully  with  the  FCC  in  all 
respects  concerning  international 
maritime  settlements  issues,  including 
the  resolution  of  questions  of  fact  or 
other  issues  arising  as  a  result  of 
settlement  operations. 

§  3.49  Agreement  to  be  audited. 

Accounting  authorities  accept  their 
certifications  on  condition  that  they  are 
subject  to  audit  of  their  settlement 
activities  by  the  Commission  or  its 


representative.  Additionally,  the 
Commission  reserves  the  right  to  verify 
any  statement(s)  made  or  any  materials 
submitted  to  the  Commission  under 
these  rules.  Verification  may  involve 
discussions  with  ship  owners  or  others 
as  well  as  the  requirement  to  submit 
additional  information  to  the 
Commission.  Failure  to  respond 
satisfactorily  to  any  audit  findings  is 
grounds  for  forfeiture  or  suspension  or 
cancellation  of  authority  to  act  as  an 
accounting  authority  for  U.S.  vessels. 

§  3.50  Retention  of  settlement  records. 

Accounting  authorities  must 
maintain,  for  the  purpose  of  compliance 
with  these  rules,  all  settlement  records 
for  a  period  of  at  least  seven  years 
following  settlement  of  an  account  with 
a  foreign  administration  or  agent. 

§  3.51  Cessation  of  operations. 

The  FCC  must  be  notified 
immediately  should  an  accounting 
authority  plan  to  relinquish  its 
certification  or  cease  to  perform 
settlements  as  authorized.  Additionally, 
the  Commission  must  be  advised  in 
advance  of  any  proposed  transfer  of 
control  of  an  accounting  authority’s  firm 
or  organization,  by  any  means,  to 
another  entity. 

(a)  When  an  accounting  authority  is 
transferred,  merged  or  sold,  the  new 
entity  must  apply  for  certification  in  its 
own  right  if  it  is  interested  in  becoming 
an  accounting  authority.  Provided  the 
new  applicant  is  eligible  and  completes 
the  application  process  satisfactorily, 
the  AAIC  will  be  transferred  to  the  new 
applicant.  In  the  case  of  a  merger  of  two 
accounting  authorities,  the  merged 
entity  must  decide  which  AAIC  to 
retain. 

(b)  Section  3.21(a)  will  be  waived  for 
these  applicants. 

(c)  The  applicant  must  comply  with 
application  process  including  public 
comment. 

(d)  The  applicant  must  certify 
acceptance  of  all  accounts  and  must 
furnish  a  list  of  the  accounts  to  the 
Commission  at  the  time  of  application. 

§  3.52  Complaint/inquiry  resolution 
procedures. 

(a)  Accounting  authorities  must 
maintain  procedures  for  resolving 
complaints  and/or  inquiries  from  its 
contractual  customers  (vessels  for  which 
it  performs  settlements),  the  FCC,  the 
ITU,  and  foreign  administrations  or 
their  agents.  These  procedures  must  be 
available  to  the  Commission  upon 
request. 

(b)  If  a  foreign  administration  requests 
assistance  in  collection  of  accounts  from 
ships  licensed  by  the  FCC,  the 
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appropriate  accounting  authority  will 
provide  ail  information  requested  by  the 
Commission  in  a  timely  manner  to. 
enable  the  Commission  to  determine  the 
cause  of  the  complaint  and  to  resolve 
the  issue.  If  accounts  are  in  dispute,  the 
Commission  will  determine  the  amount 
due  the  foreign  administration, 
accounting  authority  or  ROA,  and  may 
direct  the  accounting  authority  to  pay 
the  accounts  to  the  foreign 
administration.  If  the  accounting 
authority  does  not  pay  the  disputed 
accounts  within  a  reasonable  timeframe, 
the  Commission  may  take  action  to  levy 
a  forfeiture,  cancel  the  AAIC  privilege 
and/or  to  revoke  any  operating  authority 
or  licenses  held  by  that  accounting 
authority.  (See  also  Section  3.72). 

§  3.53  FCC  notification  of  refusai  to 
provide  telecommunications  service  to  U.S. 
registered  vessei(s). 

An  accounting  authority  must  inform 
the  FCC  immediately  should  it  receive 
notice  horn  any  source  that  a  foreign 
administration  or  facility  is  refusing  or 
plans  to  refuse  legitimate  public 
correspondence  to  or  from  any  U.S. 
registered  vessel. 

§  3.54  Notification  of  change  in  address. 

The  Commission  must  be  notified  in 
writing  within  15  days  of  any  change  in 
address  of  an  accounting  auAority. 

Such  written  notification  should  be  sent 
to  the  address  shown  in  Section  3.61. 

Reporting  Requirements 

§  3.60  Reports. 

(a)  Initial  Inventory  of  Vessels.  Within 
60  days  after  receiving  final  approval 
ft-om  the  FCC  to  be  an  accounting 
authority,  each  certified  accounting 
authority  must  provide  to  the  FCC  an 
initial  list  of  vessels  for  which  it  is 
performing  settlements.  This  list  should 
contain  only  U.S.  registered  vessels. 
Such  list  shall  be  typewritten  or 
computer  generated,  be  annotated  to 
indicate  it  is  the  initial  inventory  and  be 
in  the  general  format  of  the  following 
and  provide  the  information  shown: 

Vessel  Name  Call  Sign 


(b)  Semi-Annual  Additions/ 
Modifications/Deletions  to  Vessel 
Inventory.  Beginning  with  the  period 
ending  on  the  last  day  of  March  or 
September  following  submission  of  an 
accounting  authority’s  Initial  Inventory 
of  Vessels  (See  paragraph  (a)  of  this 
section.)  and  each  semi-annual  period 
thereafter,  each  accounting  authority  is 
required  to  submit  to  the  FCC  a  report 
on  additions,  modifications  or  deletions 
to  its  list  of  vessels  for  which  it  is 


performing  or  intending  to  perform 
settlements,  whether  or  not  settlements 
actually  have  taken  place.  The  list 
should  contain  only  U.S.  registered 
vessels.  The  report  shall  be  typewritten 
or  computer  generated  and  be  in  the 
following  general  format: 

ADDITIONS  TO  CURRENT  VESSEL 
INVENTORY 


Vessel  Name  Call  Sign 


MODIFICATIONS  TO  CURRENT 
VESSEL  INVENTORY 


Pre¬ 

vious 

Vessel 

Name 


Pre¬ 

vious 

Call 

Sign 


New 

Vessel 

Name 


New 

Call 

Sign 


Effec¬ 

tive 

Date 


DELETIONS  TO  CURRENT  VESSEL 
INVENTORY 

Vessel  Name  Call  Sign 


The  preceding  report  must  be  received 
by  the  Commission  no  later  than  15 
days  following  the  end  of  the  period 
(March  or  September)  for  which  the 
report  pertains.  Modifications  refer  to 
changes  to  call  sign  or  ship  name  of 
vessels  for  which  the  accoimting 
authority  settles  accounts  and  for  which 
basic  information  has  previously  been 
provided  to  the  Commission.  Reports 
are  to  be  submitted  even  if  there  have 
been  no  additions,  modifications  or 
deletions  to  vessel  inventories  since  the 
previous  report.  If  there  are  no  changes 
to  an  inventory,  this  should  be  indicated 
on  the  report. 

(c)  End  of  Year  Inventory.  By 
February  1st  of  each  year,  each 
accounting  authority  must  submit  an 
end-of-year  inventory  report  listing 
vessels  for  which  the  accounting 
authority  performed  settlements  as  of 
the  previous  December  31st.  The  list 
should  contain  only  U.S.  registered 
vessels.  The  report  must  be  typewritten 
or  computer  generated  and  prepared  in 
the  same  general  format  as  that  shown 
in  paragraph  (a)  of  this  section  except  it 
should  be  annotated  to  indicate  it  is  the 
End  of  Year  inventory. 

(d)  Annual  Statistical  Report  of 
Settlement  Operations.  By  February  1st 
of  each  year,  each  accounting  authority 
settling  accounts  for  U.S.  registered 
vessels  must  submit  to  the  FCC  an 
Annual  Statistical  Report,  FCC  Form  45, 
which  details  the  number  and  dollar 


amount  of  settlements,  by  foreign 
administration,  during  the  preceding 
twelve  months.  Information  contained 
in  this  report  provides  statistical  data 
that  will  enable  the  Commission  to 
monitor  operations  to  ensure  adherence 
to  these  rules  and  to  appropriate 
international  settlement  procedures. 

FCC  Form  45  can  be  obtained  by  writing 
to  the  address  in  3.61  of  these  rules. 

§  3.61  Reporting  address. 

All  reports  must  be  received  at  the 
following  address  no  later  than  the 
required  reporting  date: 

Accounting  Authority  Certification  Officer, 
Financial  Operations  Division,  Stop 
lllOA,  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  D.C  20554 

§  3.62  Request  for  confidentiality. 

Applicants  should  comply  with 
Section  0.459  of  this  chapter  when 
requesting  confidentiality  and  cannot 
assume  that  it  will  be  ofiered 
automatically. 

Enforcement 

§3.70  Investigations. 

The  Commission  may  investigate  any 
complaints  made  against  accoimting 
authorities  to  ensure  compliance  with 
the  Commission’s  rules  and  with 
applicable  ITU  Regulations  and  other 
international  maritime  accounting 
procedures. 

§  3.71  Warnings. 

The  Commission  may  issue  written 
warnings  or  forfeitures  to  accounting 
authorities  which  are  found  not  to  be 
operating  in  accordance  with 
established  rules  and  regulations. 
Warnings  will  generally  be  issued  for 
violations  which  do  not  seriously  or 
immediately  affect  settlement  functions 
or  international  relations.  Continued  or 
unresolved  violations  may  lead  to 
further  enforcement  action  by  the 
Commission,  including  any  or  all  legally 
available  sanctions,  including  but  not 
limited  to,  forfeitures  (Communications 
Act  of  1934,  Sec.  503),  suspension  or 
cancellation  of  the  accounting  authority 
certification. 

§  3.72  Grounds  for  further  enforcement 
action. 

(a)  The  Commission  may  take  further 
enforcement  action,  including  forfeiture, 
suspension  or  cancellation  of  an 
accounting  authority  certification,  if  it  is 
determined  that  the  public  interest  so 
requires.  Reasons  for  which  such  action 
may  be  taken  include,  inter  alia: 

(1)  Failure  to  initiate  settlements 
within  six  months  of  certification  or 
failure  to  perform  settlements  during 
any  subsequent  six  month  period; 
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(2)  Illegal  activity  or  fraud; 

(3)  Non-payment  or  late  payment  to  a 
foreign  administration  or  agent; 

(4)  Failure  to  follow  ITR  requirements 
and  procedures; 

(5)  Failure  to  take  into  account  ITU- 
T  Recommendations; 

(6)  Failure  to  follow  FCC  rules  and 
regulations; 

(7)  Bankruptcy;  or 

(8)  Providing  false  or  incomplete 
information  to  the  Commission  or 
failure  to  comply  with  or  respond  to 
requests  for  information. 

(o)  Prior  to  taking  any  of  the 
enforcement  actions  in  paragraph  (a)  of 
this  section,  the  Commission  will  give 
notice  of  its  intent  to  take  the  specified 
action  and  the  grounds  therefor,  and 
afford  a  30-day  period  for  a  response  in 
writing;  provided  that,  where  the  public 
interest  so  requires,  the  Commission 
may  temporarily  suspend  a  certification 
pending  completion  of  these 
procedures.  Responses  must  be 
forwarded  to  the  Accounting  Authority 
Certification  Officer.  See  Section  3.61. 


§  3.73  Waiting  period  after  canceilation. 

An  accounting  authority  whose 
certification  has  been  cancelled  must 
wait  a  minimum  of  three  years  before 
reapplying  to  be  an  accounting 
authority. 

§  3.74  Ship  stations  affected  by 
suspension,  canceiiation  or  reiinquishment 

(a)  Whenever  the  accounting  authority 
privilege  has  been  suspended,  cancelled 
or  relinquished,  the  accounting 
authority  is  responsible  for  immediately 
notifying  all  U.S.  ship  licensees  for 
which  it  was  performing  settiements  of 
the  circumstances  and  informing  them 
of  the  requirement  contained  in 
paragraph  (b)  of  this  section. 

(b)  Those  ship  stations  utilizing  an 
accounting  authority’s  AAIC  for  which 
the  subject  accounting  authority 
certification  has  been  suspended, 
cancelled  or  relinquished,  should  make 
contractual  arrangements  with  another 
properly  authorized  accounting 
authority  to  settle  its  accounts. 

(c)  The  Commission  will  notify  the 
mj  of  all  accounting  authority 
suspensions,  cancellations  and 
relinquishments,  and 

(d)  The  Commission  will  publish  a 
Public  Notice  detailing  all  accounting 
authority  suspensions,  cancellations 
and  relinquishments. 

§  3.75  Licensee’s  failure  to  make  timely 
payment 

Failure  to  remit  proper  and  timely 
payment  to  the  Commission  or  to  an 
accounting  authority  may  result  in  one 
or  more  of  the  following  actions  against 
the  licensee: 


(a)  Forfeiture  or  other  authorized 
sanction. 

(b)  The  refusal  by  foreign  countries  to 
accept  or  refer  public  correspondence 
communications  to  or  from  the  vessel  or 
vessels  owned,  operated  or  licensed  by 
the  person  or  entity  failing  to  make 
payment.  This  action  may  be  taken  at 
the  request  of  the  Commission  or 
independently  by  the  foreign  country  or 
coast  station  involved. 

(c)  Further  action  to  recover  amounts 
owed  utilizing  any  or  all  legally 
available  debt  collection  procedures. 

§  3.76  Licensee’s  liability  for  payment 

The  U.S.  ship  station  licensee  bears 
ultimate  responsibility  for  final  payment 
of  its  accounts.  This  responsibility 
cannot  be  superseded  by  the  contractual 
agreement  between  the  ship  station 
licensee  and  the  accounting  authority. 

In  the  event  that  an  accounting 
authority  does  not  remit  proper  and 
timely  payments  on  behalf  of  the  ship 
station  licensee: 

(a)  The  ship  station  licensee  will 
make  arrangements  for  another 
accounting  authority  to  perform  future 
settlements,  and 

(b)  The  ship  station  licensee  will 
settle  any  outstanding  accounts  due  to 
foreign  entities. 

(c)  The  Commission  will,  upon 
request,  take  all  possible  steps*  within 
the  limits  of  applicable  national  law,  to 
ensure  settlement  of  the  accounts  of  the 
ship  station  licensee.  As  circumstances 
warrant,  this  may  include  issuing 
warnings  to  ship  station  licensees  when 
it  becomes  apparent  that  an  accounting 
authority  is  failing  to  settle  accounts. 
See  also  Sections  3.70  through  3.74. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  95-42;  Notice  2] 

RIN  2127-AF67 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Belt  Assemblies; 
Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  rescinds  the 
colorfastness  requirements  for  seat  belt 
assemblies.  The  purpose  of  those 
requirements  is  to  ensure  that  motorists 


are  not  discouraged  from  using  safety 
belts  out  of  a  concern  that  the  belts  will 
transfer  their  coloring  to  the  motorists’ 
clothing.  NHTSA  concludes  that 
manufacturer  concerns  about  public 
acceptance  are  sufficient  by  themselves 
to  ensure  that  manufacturers  will 
continue  to  make  their  belts  colorfast. 
Therefore,  retention  of  the  requirements 
is  not  necessary. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  June  20, 
1996. 

Applicability  Date:  Seat  belt 
assemblies  manufactured  after  June  20, 
1996  are  not  required  to  meet  the 
colorfastness  requirements. 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  June  20, 1996. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 

DC  20590: 

For  non-legal  issues:  Clarke  Harper, 
Office  of  Vehicle  Safety  Standards, 
NPS-12,  telephone  (202)  366-4916, 
facsimile  (202)  366-4329,  electronic 
mail  “charper@nhtsa.dot.gov”. 

For  legal  issues:  Mary  Versailles, 
Office  of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-2992,  facsimile 
(202)  366-3820,  electronic  mail 
“mversailles@nhtsa.dot.gov”. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  March  4, 1995  directive, 
“Regulatory  Reinvention  Initiative,” 
from  the  President  to  the  heads  of 
departments  and  agencies,  NHTSA 
undertook  a  review  of  all  its  regulations 
and  directives.  Dturing  the  course  of  that 
review,  the  agency  identified  several 
requirements  and  regulations  as  being 
potential  candidates  for  rescission.  On 
June  19, 1995,  the  agency  published  an 
NPRM  proposing  the  rescission  of 
several  of  those  candidate  requirements, 
including  the  colorfastness 
requirements  in  Standard  No.  209,  “Seat 
Belt  Assemblies”  (60  FR  31946). 

In  the  NPRM,  NHTSA  noted  that  it 
had  included  the  colorfastness 
requirements  in  Standard  No.  209  out  of 
concern  that  occupants  would  be  less 
likely  to  wear  their  seat  belt  if  a  lack  of 
colorfastness  of  the  webbing  damaged 
their  clothing.  Paragraphs  S4.2  (g)  and 
(h)  of  the  Standard  require  seat  belt 
webbing  to  resist  transferring  color  to  a 
wet  or  dry  crock  cloth  and  to  resist 
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staining  (the  colorfastness 
requirements).  Test  procedures  for 
determining  compliance  with  the 
colorfastness  requirements  are  found  in 
S5.1  (g)  and  (h)  of  the  Standard. 

NHTSA  tentatively  concluded  in  the 
NPRM  that  market  forces  would  be 
sufficient,  in  the  absence  of  the  current 
requirements,  to  induce  seat  belt 
manufacturers  to  use  webbing  that  will 
not  stain  clothing.  The  agency  noted 
that  it  was  not  aware  of  any  basis  for 
believing  that  rescission  of  the 
colorfastness  requirements  would  lessen 
colorfastness  or  safety. 

Therefore,  NHTSA  proposed  to  delete 
the  colorfastness  requirements  from 
Standard  No.  209.  NHTSA  also 
proposed  to  delete  references  to  these 
requirements  in  Standard  No.  213, 

“Child  Restraint  Systems.” 

The  agency  received  5  comments  in 
response  to  the  NPRM.  The  commenters 
were:  the  Industrial  Fabrics  Association 
International  (IFAI),  Chrysler, 
Volkswagen,  the  Automotive  Occupant 
Restraints  Council  (AORC),  and  Ford. 

Three  commenters  (IFAI,  Chrysler, 
and  Ford)  supported  the  proposal, 
indicating  that  the  colorfastness  would 
be  maintained  voluntarily.  Two 
commenters  (Volkswagen  and  AORC) 
opposed  rescission  of  the  requirements. 
Volkswagen  believed  that  rescission 
would  not  reduce  the  cost  burden  on 
manufacturers  as  they  would  have  to 
ensure  colorfastness  regardless.  AORC 
opposed  rescission  more  adamantly 
because  they  believed  that,  while  major 
manufacturers  would  continue  to 
comply,  smaller,  less  experienced 
manufacturers  might  use  non-colorfast 
webbing.  They  believed  that  this  would 
result  in  increased  consumer 
dissatisfaction,  increased  non-use  of 
safety  belts,  and  increased  injuries. 

Because  the  comments  were  split,  the 
agency  contacted  four  additional 
sources  not  represented  by  the 
commenters:  a  safety  belt  manufacturer 
(Indiana  Mills  and  Manufacturing),  a 
child  seat  manufacturer  (Gerry  Baby 
Products  Company),  a  test  laboratory 
(Dayton  T.  Brown  Testing),  and  a 
webbing  manufacturer  (Narricot 
Industries).  Tbe  hrst  three  agreed  that 
colorfastness  would  be  volimtarily 
maintained.  The  webbing  manufacturer 
expressed  concern  that  market  pressures 
could  require  it  to  reduce  colorfastness 
to  remain  cost  competitive. 

After  reviewing  tnis  information,  the 
agency  has  decided  to  rescind  the 
colorfastness  requirements.  The 
majority  of  the  manufacturers  who 
commented  or  were  contacted  indicated 
that  they  would  voluntarily  inaintain 
colorfastness,  even  if  they  had  concerns 
that  some  others  might  not.  While 


NHTSA  understands  the  concern  that 
market  pressures  for  reducing  costs 
might  lead  to  a  lessening  of 
colorfastness,  the  agency  believes  that 
there  is  a  countervailing  market  force 
that  will  minimize  the  possibility  and 
extent  of  any  such  lessening  of 
colorfastness.  If  a  problem  with 
colorfastness  were  to  occur,  the  affected 
consumers  would  complain  to  the 
responsible  manufacturer  and  likely 
insist  on  having  the  belt  replaced,  rather 
than  forgoing  use  of  the  belt.  Further, 
this  countervailing  force  is  much  greater 
than  it  was  when  the  colorfastness 
requirements  were  originally  adopted. 
The  proportion  of  the  driving 
population  likely  to  notice  and 
complain  about  lack  of  colorfastness  has 
grown  substantially  since  the  1970’s. 

Belt  use  has  increased  from  18  percent 
in  those  years  to  67  percent  today.  In 
part,  this  increase  is  a  reflection  of 
consumers’  increased  interest  in  safety 
and  understanding  of  the  contribution 
that  seat  belt  use  makes  to  safety.  The 
increase  also  reflects  the  existence  now 
of  safety  belt  use  laws  in  49  states  and 
of  child  safety  seat  use  laws  in  all  50 
states.  Thus,  further  increases  in  belt 
use  are  anticipated. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation’s 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.0. 12866,  “Regulatory  Planning 
and  Review.”  This  action  has  been 
determined  to  be  not  “significant” 
under  the  Department  of 
Transportation’s  regulatory  policies  and 
procedures.  NHTSA  believes  that  there 
would  be  no  gain  or  loss  of  safety 
benefits  from  Standards  Nos.  209  and 
213  as  a  result  of  rescission  of  the 
colorfastness  requirements.  NHTSA  also 
believes  there  will  be  no  cost  increases 
or  savings  for  manufacturers. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  NHTSA  does  not 
anticipate  that  this  proposal  will 
significantly  economically  impact  small 
manufacturers,  or  small  entities  that 
purchase  safety  belts  or  vehicles. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 
NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 
This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 

30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 
Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§  571 .209  [Amended] 

2.  Section  571.209  is  amended  by 
removing  S4.2(g),  S4.2(h),  S5.1(g)  and 
S5.1(h). 

3.  Swtion  571.213  is  amended  by 
revising  S5.4.1(b)  to  read  as  follows: 

§  571 .21 3  Standard  No.  21 3;  Child  restraint 
systems. 

***** 
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(b)  Meet  the  requirements  of  S4.2  (e) 
and  (f)  of  FMVSS  No.  209  (§571.209); 
and 

***** 

Issued  on  April  29, 1996. 

Ricardo  Martinez, 

Administrator. 

[FR  Doc.  96-11026  Filed  5-3-96;  8:45  am) 
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49  CFR  Part  571 

[Docket  No.  95-48;  Notice  2] 

RIN  2127-AF71 

Federal  Motor  Vehicle  Safety 
Standards;  Wheel  Nuts,  Wh^  Discs, 
and  Hub  Caps 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule  document, 
NHTSA  rescinds  the  Federal  motor 
vehicle  safety  standard  on  wheel  nuts, 
wheel  discs,  and  hub  caps.  This  action 
is  part  of  the  agency’s  efforts  to 
implement  the  President’s  Regulatory 
Reinvention  Initiative  to  either 
eliminate  regulations,  if  determined  to 
be  unnecessary,  or  to  make  them  easier 
to  understand  and  to  apply.  The  agency 
takes  this  action  based  on  several 
conclusions.  It  concludes  that  there  is 
no  safety  problem.  Further,  the  standard 
is  vmavoidably  overly  design-restrictive. 
Moreover,  to  the  extent  that  there  are 
any  safety  concerns  regarding  the 
practices  of  motorists  in  installing 
wheel  nuts,  wheel  discs,  and  hub  caps 
that  have  winged  projections,  the 
agency  believes  those  concerns  are  more 
appropriately  addressed  by  State  laws 
which  regulate  vehicle  use  than  by  a 
Federal  motor  vehicle  safety  standard, 
which  regulates  the  performance  of  new 
motor  vehicles  and  motor  vehicle 
equipment  as  manufactured. 

DATES:  Effective  Date:  This  final  rule  is 
effective  June  5, 1996. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  final 
rule  must  be  received  by  NHTSA  no 
later  than  June  20, 1996. 

ADDRESSES:  Any  petition  for 
reconsideration  of  this  final  rule  should 
refer  to  the  docket  and  notice  number 
set  forth  in  the  heading  of  this  notice 
and  be  submitted  to:  Administrator, 
NHTSA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr.  Clarke  Harpier, 
Office  of  Crashworthiness,  NHTSA, 
telephone  (202)  366-4916,  FAX  number 


(202)  366—4329.  Mr.  Harper’s  e-mail 
address  is  charper@nhtsa.dot.gov. 

For  legal  Issues:  Ms.  Dorothy  Nakama, 
Office  of  Chief  Counsel,  NCC-20, 
telephone  (202)  366-2992,  FAX  (202) 
366-3820. 

Both  may  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Comments  should  not  be 
sent  or  faxed  to  these  persons,  but 
should  be  sent  to  the  Docket  Section. 

SUPPLEMENTARY  INFORMATION: 

President’s  Regulatory  Reinvention 
Initiative 

Pursuant  to  the  March  4, 1995 
directive  “Regulatory  Reinvention 
Initiative”  from  the  President  to  the 
heads  of  departments  and  agencies, 
NHTSA  undertook  a  review  of  its 
regulations  and  directives.  During  the 
course  of  this  review,  NHTSA  identified 
certain  regulations  that  could  be 
rescinded  as  unnecessary.  Among  these 
regulations  is  Federal  Motor  Vehicle 
Safety  Standard  No.  211,  Wheel  Nuts, 
Wheel  Discs,  and  Hub  Caps  (49  CFR 
§  571.211).  In  the  following  section, 
NHTSA  describes  how  it  reviewed  the 
background  of  the  standard,  and 
explains  why  it  came  to  the  conclusion 
that  the  safety  problem  is  a  minor  one, 
that  Standard  No.  211  is  unavoidably 
overly  design-restrictive,  and  that  Wheel 
nuts,  wheel  discs,  and  hub  caps  having 
winged  projections  are  more 
appropriately  addressed  by  State  laws 
which  regulate  vehicle  use  than  by  a 
Federal  motor  vehicle  safety  standard, 
which  regulates  new  motor  vehicles  and 
motor  vehicle  equipment.  For  these 
reasons,  NHTSA  rescinds  Standard  No. 
211. 

Background 

Standard  No.  211  was  issued  in  1967 
(32  FR  2408)  as  one  of  the  initial  Federal 
Motor  Vehicle  Safety  Standards.  Since 
Standard  No.  211  applies  to  motor 
vehicles  and  motor  vehicle  equipment, 
both  vehicle  manufacturers  and 
manufacturers  of  motor  vehicle 
equipment  must  meet  the  requirements 
of  Standard  No.  211.  For  many  years. 
Standard  No,  211  prohibited  all  wheel 
nuts,  wheel  discs,  and  hub  caps 
(referred  to  generically  hereafter  as  “hub 
caps”)  that  incorporate  “winged 
projections,”  based  on  a  concern  that 
such  projections  can  pose  a  hazard  to 
pedestrians  and  cyclists. 

On  Janpary  15, 1993,  NHTSA 
published  in  the  Federal  Register  (58 
FR  4582)  a  final  rule  amending  Standard 
No.  211  to  permit  “winged  projections” 
on  hub  caps  if,  when  the  hub  caps  are 
installed  on  a  wheel  rim,  the  projections 


do  not  extend  beyond  the  plane  of  the 
wheel  rim.  NHTSA  amended  Standard 
No.  211  after  concluding  that  “winged 
projections”  that  do  not  extend  beyond 
the  plane  of  the  wheel  do  not 
compromise  pedestrian  or  cyclist  safety. 
Persons  who  are  interested  in  a  more 
detailed  explanation  for  that  conclusion 
are  referred  to  the  January  1993  final 
rule  and  the  preceding  notice  of 
proposed  rulemaking  (57  FR  24207, 

June  8, 1992). 

The  January  1993  amendment  was  the 
culmination  of  a  rulemaking  proceeding 
initiated  in  response  to  a  petition  for 
rulemaking  submitted  by  several  hub 
cap  manufacturers.  After  the 
amendment  was  published,  however, 
NHTSA  received  information  from  John 
Russell  Deane  III,  an  attorney 
representing  the  petitioners,  indicating 
that  the  amendment  did  not  provide  the 
regulatory  relief  that  had  been  requested 
by  the  petitioners  and  anticipated  by  the 
agency  in  issuing  the  amendment. 

Mr.  Deane  stated  that  certain 
preambular  language  in  the  January 
1993  final  rule  suggested  that 
manufacturers  may  manufacture  and 
distribute  hub  caps  incorporating 
winged  projections  only  if  the 
manufacturer  is  sure  the  product  does 
not  fit  “any  other  combinations”  of 
axles  and  wheel  rims  which  would 
result  in  the  projections  extending 
beyond  the  plane  of  the  wheel.  He 
stated,  however,  that  a  typical 
decorative  hub  cap  incorporating 
winged  projections  has  a  standardized 
attachment  design  which  is  identical  to 
wingless  hexagonal  cap  attachment 
designs.  In  other  words,  the  method  of 
attaching  adapters  to  wheels  is 
essentially  standardized.  Thus,  the 
winged  hub  caps  could  be  installed  on 
any  wheels,  not  only  on  deep  wheels  on 
which  they  would  not  extend  beyond 
the  plane  of  the  wheel,  but  also 
shallower  wheels  on  which  the 
projections  would  protrude  beyond 
such  plane.  Mr.  Deane  therefore 
concluded  that  ensuring  compliance  of 
decorative  hub  caps  incorporating 
winged  projections  on  all  wheels  would 
be  virtually  impossible,  and  that  the 
practical  effect  of  the  amendment  is  to 
continue  to  prevent  the  manufacture 
and  distribution  of  hub  caps 
incorporating  winged  projections. 

After  reexamining  the  regulatory 
language,  NHTSA  concluded  Mr.  Deane 
was  correct.  The  regulatory  language 
requires  that  each  hub  cap  with  winged 
projections,  as  used  in  any  physically 
compatible  combination  of  axle  and 
wheel  rim,  may  not  extend  beyond  the 
plane  of  the  wheel.  NHTSA  determined 
the  dilemma  could  be  addressed  only  by 
amending  the  regulatory  language,  not. 
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as  Mr.  Deane  suggested,  by  issuing  a 
letter  of  clarification.  (A  more  detailed 
explanation  of  the  issue  is  provided  in 
NHTSA’s  June  19, 1995  notice  of 
proposed  rulemaking  (60  FR  31947).) 

Notice  of  Proposed  Rulemaking  To 
Rescind  Standard  No.  211 

In  reviewing  Standard  No.  211  under 
the  President’s  directive,  NHTSA  was 
faced  with  a  regulation  that  had  the 
practical  effect  of  preventing  the 
manufacture  of  all  hubcaps  with  winged 
projections,  notwithstanding  the  fact 
that  the  agency  concluded  that  such 
hubcaps  only  pose  a  potential  safety 
concern  when  used  in  circumstances  in 
which  the  winged  projections  extend 
beyond  the  plane  of  the  wheel.  NHTSA 
strongly  believes  that  its  safety 
standards  should  not  be  overly  design- 
restrictive  and  therefore  considered 
whether  the  current  standard,  or  any 
safety  standard,  is  both  an  effective  and 
appropriate  means  of  addressing  the 
safety  of  winged  projections  that  extend 
beyond  the  plane  of  the  wheel. 

The  agency  tentatively  concluded  that 
the  language  of  Standard  No.  211  is  not 
an  appropriate  means  to  ensure  safe  use 
of  hub  caps  incorporating  winged 
projections.  Therefore,  on  June  19, 1995 
(60  FR  31947),  NHTSA  published  a  " 
notice  of  proposed  rulemaking  (NPRM) 
to  rescind  Standard  No.  211.  In  the 
NPRM,  NHTSA  tentatively  concluded 
that  the  potential  safety  concern 
primarily  relates  to  how  hub  caps  with 
winged  projections  are  installed,  rather 
than  how  they  are  manufactured,  and 
that  the  issue  is  therefore  more 
appropriately  addressed  by  the  States 
than  by  a  Federal  motor  vehicle  safety 
standard.  The  agency  therefore 
proposed  to  rescind  Standard  No.  211. 

First,  NHTSA  stated  its  belief  that, 
because  of  product  liability 
considerations,  it  is  in  the  interest  of 
vehicle  manufacturers  not  to  install 
unsafe  hub  caps,  such  as  those  with 
winged  projections  extending  beyond 
the  plane  of  the  wheel,  on  their  new 
vehicles.  Vehicle  manufacturers  can 
ensure  that  winged  hub  caps  are  not 
installed  in  unsafe  hub  cap/wheel 
combinations  since  they  can  control 
which  combinations  are  authorized.  The 
only  potential  safety  concern  therefore 
relates  to  the  availability  and 
installation  of  aftermarket  winged  hub 
caps. 

Second,  as  discussed  above,  the 
regulatory  dilemma  facing  NHTSA  is 
that  hub  caps  with  winged  projections 
that  are  safe  for  relatively  deep  wheels, 
since  the  projections  do  not  extend 
beyond  the  plane  of  those  wheels,  might 
be  unsafe  on  other,  shallower  wheels. 
While  the  agency  recognizes  that  a  total 


ban  on  hub  caps  with  winged 
projections  would  ensure  safety,  it  , 
would  also  be  overly  restrictive  on 
vehicle  and  hub  cap  design. 

The  agency  proposed  to  solve  this 
dilemma  by  ceasing  to  regulate  the 
manufacture  of  hub  caps  incorporating 
winged  projections  and  leaving  it  to  the 
States  to  regulate  the  installation  of  hub 
caps  incorporating  winged  projections. 
The  potential  safety  problem  is  not  how 
such  hub  caps  are  manufactured  but 
instead  how  they  are  installed;  i.e., 
whether  they  are  installed  on  wheels 
shallow  enough  to  cause  the  winged 
projections  to  extend  beyond  the  plane 
of  the  wheel.  While  NHTSA  does  not 
have  the  authority  to  regulate  the  use  of 
vehicles,  the  States  do.  Moreover,  all 
States  already  regulate  the  use  of 
vehicles  and,  to  the  extent  that  the 
States  determine  that  regulations  are 
needed  in  this  area,  they  can  issue  ones 
which  are  not  unnecessarily  design- 
restrictive.  The  States  can  do  this  by 
simply  prohibiting  the  installation  or 
use  of  hub  caps  incorporating  winged 
projections  on  wheels  so  shallow  that 
the  projections  extend  beyond  the  plane 
of  the  wheel. 

Third,  NHTSA  stated  its  belief  that 
rescission  of  Standard  No.  211  would 
not  compromise  safety  since  the 
potential  safety  problem  addressed  by 
the  standard  has  always  been  virtually 
nonexistent.  Moreover,  the  agency 
stated  its  belief  that,  should  there  be  any 
significant  increase  in  the  installation  of 
hubcaps  with  winged  projections  in  a 
manner  that  causes  injuries  to 
pedestrians,  the  States  could  address 
that  problem  through  their  motor 
vehicle  use  regulations. 

Public  Comments  on  the  NPRM  and 
NHTSA’s  Response 

NHTSA  received  comments  firom  the 
Insurance  Institute  for  Highway  Safety 
(IIHS),  the  Association  of  International 
Automobile  Manufacturers  (AlAM), 
Chrysler  Corporation,  the  State  of 
Connecticut  and  John  Russell  E)eane  in, 
on  behalf  of  Consolidated  International 
Automotive,  Inc.,  Dayton  Wheel 
Products  and  Gorilla  Automotive 
Products.  Mr.  Deane  enclosed  copies  of 
letters  firom  22  automotive  parts 
manufacturers,  wholesalers  and 
retailers,  all  of  which  expressed  support 
for  rescinding  Standard  No.  211. 

AIAM,  Chrysler,  Mr.  Deane  and  the 
wheel  industry  representatives  either 
favored  rescission  or  did  not  oppose 
rescission  of  Standard  No.  211.  AIAM 
stated  that  since  pedestrian  safety  is  also 
a  concern  in  Japan  and  Europe,  “Iljf  the 
Standard  were  to  be  removed  AIAM 
member  companies  would  not  provide 
wheel  nuts,  wheel  discs,  or  hub  caps 


that  present  a  hazard.”  Mr.  Deane 
agreed  with  NHTSA  that  product 
liability  concerns  will  induce  vehicle 
manufacturers  not  to  install  imsafe  hub 
caps  and  will  compel  aftermarket 
manufacturers  and  installers  to  inform 
consumers  of  the  "intended  use 
combinations”  and  to  install  the 
equipment  in  accordaqce  with  that 
information.  Mr.  Deane  did  not  specify 
what  he  meant  by  “intended  use 
combinations.”  NHTSA  presumes  that 
Mr.  Deane  meant  limits  recommended 
by  hub  cap  manufactiuers  on 
combinations  of  wheel  rims,  axle 
lengths,  and  wheel  depths,  that  are  to  be 
used  in  conjunction  with  a  given  hub 
cap  incorporating  winged  projections. 
The  automotive  parts  manufacturers  and 
distributors  did  not  provide  any 
supporting  data  or  raise  any  issues. 

IIHS  and  Connecticut  opposed 
rescinding  Standard  No.  211  and 
provided  numerous  reasons  for  their 
opposition.  NHTSA  addresses  each  of 
IIHS’  and  Connecticut’s  comments 
below. 

Should  NHTSA  Retain  Standard  No. 

21 1  and  Impose  More  Design 
Restrictions 

IIHS  asserts  that  the  way  to  protect 
the  public  fix>m  "hazards  created  by  a 
design  that  is  safe  in  some 
configurations  but  not  in  others,  is  to 
limit  the  design  choices  to  the  safe 
ones.”  IIHS  was  concerned  that  NHTSA 
balanced  the  manufacturers’  interests  in 
having  more  design  choices  for  hub  caps 
versus  public  safety  and  decided  in 
favor  of  the  manufacturers.  IIHS  argues 
that  no  “scintilla”  of  evidence  supports 
NHTSA’s  proposal.  Similarly, 
Connecticut  stated  it  would  be  “[mjore 
appropriate  to  relax  the  current  standard 
in  a  way  that  would  be  less  design 
restrictive.” 

Neither  IIHS  nor  Connecticut 
provided  any  data  to  show  a  safety 
problem  associated  with  winged 
projections  on  wheels.  Additionally, 
neither  of  them  suggested  how  the 
agency  might  amend  Standard  No.  211 
to  make  it  less  design  restrictive  and 
“limit  the  design  choices  to  the  safe 
ones.”  As  explained  in  the  background 
section,  NHTSA  has  attempted  to  find 
out  how  to  limit  design  choices  to  the 
“safe.pnes”  for  the  past  three  years. 
Since  the  agency  has  not  been  able  to 
find  a  means  other  than  outright 
prohibition  of  the  hub  caps 
incorporating  winged  projections  and 
has  found  no  evidence  of  a  safety 
problem,  the  appropriate  course  of 
action  is  to  rescind  Standard  No.  211. 
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State  Law  Issues 

Two  state  law  issues  were  raised  in 
the  public  comments.  First,  the  IIHS 
stat^:  “The  availability  of  potential 
state  regulatory  action  and  possible 
product  liability  suits  to  replace  an 
existing  [FMVSSl  is  not  a  sufficient 
basis  to  justify  rescinding  the  standard.” 

The  factors  mentioned  by  IIHS  are  not 
the  primary  basis  for  the  rescission,  but 
are  additional  considerations  that  weigh 
in  favor  of  rescission.  The  primary  issue 
is  safety.  IIHS  believes  that  there  is  a 
risk  to  safety  and  that  it  is  posed  by  the 
vehicle  or  equipment  design.  NHTSA 
believes  that  the  design  of  the  vehicle  or 
equipment  itself  would  not  inherently 
create  a  risk  to  pedestrian  or  cyclist 
safety.  It  is  the  particular  combination  of 
components  as  assembled  by  consumers 
that  determines  whether  a  risk  to  safety 
is  created. 

NHTSA  believes  that  Standard  No. 

211  as  originally  written  (i.e., 
completely  banning  hub  caps 
incorporating  winged  projections  of  any 
design)  was  unduly  restrictive  and  that 
State  regulation  offers  a  less 
burdensome,  more  targeted  alternative 
for  achieving  the  same  end.  As  stated  in 
the  NPRM,  ffie  same  end  could  be 
achieved  by  States  placing  restrictions 
on  the  installation  of  winged  hub  caps 
on  shallow  wheels. 

The  second  state  law  issue  was  raised 
by  Connecticut.  Coimecticut  stated  that 
in  the  absence  of  Standard  No.  211,  the 
States  would  have  to  regulate.  As  a 
result,  a  vehicle  manufacturer  may  have 
to  meet  as  many  as  50  different  State 
requirements. 

As  stated  in  the  NPRM  (see  60  FR  at 
31948),  NHTSA  believes  that  States  can 
issue  regulations  that  do  not  directly 
regulate  hub  cap  design  but  rather 
prohibit  inappropriate  installation  of 
any  wheel  devices  with  winged 
projections,  e.g.,  installation  so  that  the 
projections  extend  beyond  the  plane  of 
the  wheel.  If  each  State  enacted  a 
similar  law  prohibiting  such 
installation,  there  would  not  be  “50 
different  state  requirements.” 

Product  Liability 

Connecticut  appears  to  state  that 
small  aftermarket  parts  manufacturers 
are  often  unaware  of  or  not  concerned 
with  product  liability  issues.  According 
to  the  commenter,  such  small 
manufacturers  are  often  not  concerned 
about  product  liability  because  they  are 
not  aware  of  the  possibility  of  liability 
until  after  the  fact,  i.e.,  until  after  they 
have  been  sued. 

As  NHTSA  already  noted  in  its 
response  to  IIHS,  product  liability 
factors  are  not  the  primary  basis  for  this 


action.  Further,  the  agency  does  not 
believe  that  small  manufacturers  or 
other  small  businesses  are  unresponsive 
to  the  potential  product  liability 
implications  of  hub  caps  incorporating 
winged  projections  being  used  in  an 
unsafe  manner,  and  causing  injury.  The 
prospect  of  product  liability  lawsuits  is 
faced  by  any  company  doing  business  in 
the  United  States.  As  earlier  noted,  Mr. 
Deane,  who  represents  many  hub  cap 
manufacturers,  dealers,  and  suppliers, 
agreed  with  NHTSA  that  product 
liability  concerns  will  induce  vehicle 
manufacturers  not  to  make  any  unsafe 
installations  of  hub  caps  incorporating 
winged  projections  and  will  induce 
aftermarket  manufacturers  and  installers 
to  inform  consumers  of  suggested  safe 
combinations  and  to  install  the 
equipment  in  accordance  vtrith  safe  use. 

Possibility  of  Reintroducing  a  Winged 
Hub  Cap  Problem 

IIHS  commented  that:  “NHTSA’s 
proposal  could  reintroduce  a  problem 
that  was  eliminated  by  the  original 
standard  almost  30  years  ago.” 

NHTSA  does  not  agree  with  IIHS’ 
concern.  IIHS  offers  no  evidence  to 
support  its  position.  Data  available  to 
NHTSA  indicate  that  a  “reintroduction” 
of  a  problem  is  unlikely,  because  it  has 
never  been  established  that  a  problem 
existed  in  the  first  instance.  In  the  1992 
NPRM  to  amend  Standard  No.  211, 
NHTSA  examined  various  data  sources 
to  determine  the  extent  of  injuries  fi-om 
contact  by  pedestrians,  motorcyclists, 
and  bicyclists  with  wheels  and  hub 
caps,  and  to  assess  the  potential  for 
injuries  if  winged  projections  were 
incorporated  on  hub  caps.  NHTSA 
concluded:  “The  data  *  *  *  do  not 
indicate  that  since  1979,  significant 
injury  has  been  caused  to  pedestrians  or 
cyclists  as  a  result  of  accidental  contact 
with  wheels  or  hub  caps.”  (57  FR  at 
24208).  NHTSA  has  received  no  data  or 
other  information  refuting  the 
conclusions  in  the  1992  NPRM.  No  data 
relevant  to  the  potential  injury  issue 
were  offered  in  response  to  the  June 
1995  NPRM. 

Effective  Date 

In  the  NPRM,  NHTSA  proposed  that 
if  a  final  rule  rescinding  Standard  No. 
211  is  published,  the  effective  date  for 
the  final  rule  be  45  days  after 
publication  in  the  Federal  Register.  The 
only  commenter  addressing  this  issue, 
Mr.  Deane,  favored  the  final  rule  taking 
effect  30  days  after  its  publication  in  the 
Federal  Register.  NHTSA  received  no 
comments  opposing  an  effective  date  30 
days  after  F^eral  Register  publication. 
Thus,  the  agency  determines  that  there 
is  good  cause  shown  that  an  effective 


date  earlier  than  180  days  after  issuance 
is  in  the  public  interest. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  was  not  reviewed 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
rulemaking  action  and  determined  that 
it  is  not  “significant”  within  the 
meaning  of  the  Department  of 
Transportation’s  regulatory  policies  and 
procedures.  The  final  rule  does  not 
impose  any  costs  or  yield  any 
significant  savings.  It  instead  relieves  a 
restriction  and  thereby  provides  vehicle 
and  equipment  manufacturers  with 
greater  flexibility  in  the  design  and 
installation  of  wheel  nuts,  wheel  discs, 
and  hub  caps.  Moreover,  consumers  will 
likely  have  a  greater  choice  of  hub  cap 
styles.  The  impacts  will  be  so  minimal 
that  preparation  of  a  full  regulatory 
evaluation  is  not  warranted. 

2.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  As 
explained  above,  the  rule  will  not 
impose  any  new  requirements  but  will 
relieve  a  restriction  for  hub  caps  with 
winged  projections.  The  final  rule  will 
likely  have  a  small  beneficial  effect  on 
small  manufacturers  and  dealers  of 
motor  vehicle  equipment,  since  they 
will  have  greater  flexibility  in  the  types 
of  hub  caps  they  may  manufacture  and 
sell.  Similarly,  persons  who  purchase 
aftermarket  hub  caps  will  likely  have  a 
greater  choice.  For  these  reasons,  small 
businesses,  small  organizations  and 
small  governmental  units  which 
purchase  motor  vehicles  will  not  be 
significantly  affected  by  the  final  rule. 
Accordingly,  a  final  regulatory 
flexibility  analysis  has  not  been 
prepared. 

3.  Executive  Order  12612  (Federalism) 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

4.  National  Environmental  Policy  Act 

The  agency  also  has  analyzed  this 
final  rule  for  the  purpose  of  the  National 
Environmental  Policy  Act,  and 
determined  that  it  will  not  have  any 
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significant  impact  on  the  quality  of  the 
human  environment. 

5.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  set  forth 
below; 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.211  [Removed] 

2.  Section  571.211  is  removed  and 
reserved. 

Issued  on;  April  30, 1996. 

Ricardo  Martinez, 

Administrator. 

[FR  Doc.  96-11114  Filed  5-03-96;  8:45  am] 
BILUNG  CODE  4910-69-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  620 

[Docket  No.  960126016-6121-04;  I.D. 
042996F] 

General  Provisions  for  Domestic 
Fisheries;  Extension  of  Emergency 
Fishing  Closure  in  Block  Island  Sound 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Emergency  interim  rule; 
extension. 

SUMMARY:  In  response  to  a  request  from 
the  State  of  Rhode  Island,  NMFS  is 
extending  the  emergency  interim  rule 
that  closed  a  portion  of  Federal  waters 
off  the  coast  of  the  State  of  Rhode 
Island,  in  Block  Island  Sound 
subsequent  to  an  oil  spill.  Fishing  for 
and  possession  of  lobsters  in  a  small 
area  east  and  north  of  Block  Island  will 
remain  prohibited. 

EFFECTIVE  DATE:  May  1, 1996,  through 
July  23, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Morris,  (508)  281-9388. 
SUPPLEMENTARY  INFORMATION:  On 
January  19, 1996,  an  oil  barge  grounded 
and  spilled  more  than  800,000  gallons 
(3.0  million  liters)  of  heating  oil  into  the 
waters  of  Block  Island  Sound,  RI.  On 
January  26, 1996,  NMFS,  at  the  request 
of  and  in  conjunction  with  the  State  of 
Rhode  Island,  prohibited  the  harvest  of 
seafood  from  an  area  of  approximately 
250  square  miles  (647  square  km)  in 
Block  Island  Sound.  The  original  area  of 
closure  was  announced  and  defined  in 
an  emergency  interim  rule  published  in 
the  Federal  Register  on  February  1, 

1996  (61  FR  3602). 

The  Federal  closure  has  been  twice 
amended,  effective  on  March  13, 1996 
(61  FR  11164,  March  19, 1996),  and 
April  9, 1996  (61  FR  16401,  April  15, 
1996).  The  latter  citation  describes  the 
current  closure. 

Following  the  oil  spill.  State  officials, 
in  consultation  with  Federal  agencies 
and  the  responsible  party,  developed  a 
protocol  for  reopening  fisheries  in  the 
affected  area.  The  protocol  sets 
sampling,  inspection,  and  analysis 
standards,  v/hich,  if  met,  would  ensure 
that  seafood  is  wholesome  and  would 
provide  a  basis  for  reopening  fisheries. 

In  the  most  recent  round  of  inspection, 
evidence  of  oil  adulteration  was  found 
in  lobster  samples  taken  from  the  closed 
Federal  waters.  Therefore,  the  closure  to 
fishing  for  and  possessing  lobsters  in  a 
small  area  east  and  north  of  Block  Island 
is  extended  by  90  days  or  until  the 
testing  protocol  is  satisfied. 

The  New  England  Fishery 
Management  Council  (Council)  has 
concurred  in  the  extension  of  this 
emergency  closure,  so  long  as  the 
extension  complements  the  State’s 
regulations  and  is  implemented  at  the 
State’s  request. 

Classification 

Extension  of  the  emergency  interim 
rule  is  intended  to  prevent  oil- 
adulterated  lobsters  from  reaching 
consumers.  Also,  the  extension  does  not 


change  existing  regulations.  On  these 
grounds,  NMFS  finds  good  cause  to 
extend  the  emergency  interim  rule  in 
accordance  with  section  305(c)(3)(B)  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  It 
would  be  contrary  to  public  interest  to 
provide  notice  and  opportunity  for 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  action  under 
authority  at  5  U.S.C.  553(b)(B)  and 
(d)(3). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  rule  extension  has 
been  determined  to  be  not  significant  for 
the  purposes  of  E.0. 12866. 

Tnis  emergency  rule  extension  is 
exempt  from  the  procedures  of  the 
Regulatory  Flexibility  Act  because  this 
rule  is  not  required  to  be  issued  with 
prior  notice  and  opportunity  for  public 
comment. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  April  30, 1996. 

Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

(FR  Doc.  96-11163  Filed  5-1-96;  10:02  ami 
BILUNQ  CODE  3610-22-F 


50  CFR  Part  661 

[Docket  No.  960429120-6120-01;  i.D. 
042496C] 

RIN  0648-AI35 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California;  1996  Management 
Measures  and  Technical  Amendment 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Annual  management  measures 
for  the  ocean  salmon  fishery  and 
technical  amendment;  request  for 
comments. 

SUMMARY:  NMFS  establishes  fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 
Oregon,  and  California  for  1996  and  for 
those  salmon  seasons  opening  earlier 
than  May  1, 1997.  Specific  fishery 
management  measures  vary  by  fishery 
and  area.  The  measures  establish  fishing 
areas,  seasons,  quotas,  legal  gear, 
recreational  fishing  days  and  catch 
limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
salmon  taken  in  the  exclusive  economic 
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zone  (3-200  nautical  miles)  off 
Washington,  Oregon,  and  California. 
These  management  measures  are 
intended  to  prevent  overfishing  and  to 
apportion  the  ocean  harvest  equitably 
among  treaty  Indian  and  non-treaty 
commercial  and  recreational  fisheries. 
The  measures  are  intended  to  allow  a 
portion  of  the  salmon  runs  to  escape  the 
ocean  fisheries  to  provide  for  spawning 
escapement  and  inside  fisheries.  This 
action  also  announces  a  technical 
amendment  to  modify  the  spawning 
escapement  goal  for  Klamath  River  fall 
Chinook  salmon. 

DATES:  Effective  from  0001  hours  Pacific 
Daylight  Time  (P.d.t.),  May  1, 1996, 
until  the  effective  date  of  the  1997 
management  measures,  as  published  in 
the  F^eral  Register,  except  the 
amendment  to  the  appendix  to  part  661 
remains  in  effect  indefinitely. 

Comments  must  be  received  by  June  5, 
1996. 

ADDRESSES:  Comments  on  the 
management  measures  may  be  sent  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  N.E.,  BIN 
C15700,  Seattle,  WA  98115-0070;  or 
Hilda  Diaz-Soltero,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802- 
4213.  Documents  cited  in  this  document 
are  available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
or  Rodney  R.  Mclnnis  at  310-980-4030. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  ocean  salmon  fisheries  off 
Washington,  Oregon,  and  California  are 
managed  imder  a  “firamework”  fishery 
management  plan  (FMP).  The 
firamework  FMP  was  approved  in  1984 
and  has  been  amended  five  times  (52  FR 
4146,  February  10, 1987;  53  FR  30285, 
August  11, 1988;  54  FR  19185,  May  4, 
1989;  56  FR  26774,  June  11, 1991;  59  FR 
23013,  May  4, 1994).  Regulations  at  50 
CFR  part  661  provide  the  mechanism  for 
making  preseason  and  inseason 
adjustments  to  the  management 
measures,  within  limits  set  by  the  FMP, 
by  notification  in  the  Federal  Register. 

These  management  measures  for  the 
1996  and  pre-May  1997  ocean  salmon 
fisheries  were  recommended  by  the 
Pacific  Fishery  Management  Council 
(Council)  at  its  April  9-12, 1996 
meeting. 

Schedule  Used  to  Establish  1996 
Management  Measures 

In  accordance  with  the  FMP,  the 
Coimcil’s  Salmon  Technical  Team  (STT) 


and  staff  economist  prepared  several 
reports  for  the  Council,  its  advisors,  and 
the  public.  The  first  report,  “Review  of 
1995  Ocean  Salmon  Fisheries,” 
summarizes  the  1995  ocean  salmon 
fisheries  and  assesses  how  well  the 
Council’s  management  objectives  were 
met  in  1995.  The  second  report, 
“Preseason  Report  I  Stock  Abundance 
Analysis  for  1996  Ocean  Salmon 
Fisheries,”  provides  the  1996  salmon 
stock  abundance  projections  and 
analyzes  the  impacts  on  the  stocks  and 
Council  management  goals  if  the  1995 
regulations  or  regulatory  procedures 
were  applied  to  the  1996  stock 
abundances. 

The  Council  met  on  March  12-15, 
1996,  in  Portland,  OR,  to  develop 
proposed  management  options  for  1996. 
Four  commercial  and  four  recreational 
fishery  management  options  were 
proposed  for  analysis  and  public 
comment.  These  options  presented 
various  combinations  of  management 
measures  designed  to  protect  numerous 
weak  stocks  of  coho  and  chinook 
salmon  and  provide  for  ocean  harvests 
of  more  abundant  stocks.  All  options 
provided  for  no  directed  harvest  of 
chinook  salmon  in  non-treaty  fisheries 
north  of  Cape  Falcon,  OR,  and  no 
directed  harvest  of  coho  salmon  south  of 
Cape  Falcon.  After  the  March  Council 
meeting,  the  STT  and  staff  economist 
prepared  a  third  report,  “Preseason 
Report  II  Analysis  of  Proposed 
Regulatory  Options  for  1996  Ocean 
Salmon  Fisheries,”  which  analyzes  the 
effects  of  the  proposed  1996 
management  options.  This  report  also 
was  made  available  to  the  Council,  its 
advisors,  and  the  public. 

Public  hearings  on  the  proposed 
options  were  held  April  1-2, 1996,  in 
Westport,  WA;  Astoria  and  North  Bend, 
OR;  and  Eureka,  CA. 

The  Council  met  on  April  9-12, 1996, 
in  South  San  Francisco,  CA,  to  adopt  its 
final  1996  recommendations.  Following 
the  April  Council  meeting,  the  STT  and 
staff  economist  prepared  a  fourth  report, 
“Presoason  Report  III  Analysis  of 
Council-Adopted  Management 
Measures  for  1996  Ocean  Salmon 
Fisheries,”  which  analyzes  the 
environmental  and  socio-economic 
effects  of  the  Council’s  final 
recommendations.  This  report  also  was 
made  available  to  the  Council,  its 
advisors,  and  the  public. 

Resource  Status 

Some  salmon  runs  returning  to 
Washington,  Oregon,  and  California 
streams  in  1996  are  expected  to  be  larger 
than  in  1995.  Abundance  of  Klamath 
River  fall  chinook  is  estimated  to  be 
significantly  higher  than  was  projected 


in  recent  years,  but  lower  than  the 
actual  abundance  in  1995. 

Aside  from  salmon  species  listed  and 
proposed  for  listing  under  the 
Endangered  Species  Act  (ESA) 
discussed  below,  the  primary  resource 
concerns  are  for  lower  Columbia  River 
fall  chinook  stocks;  Oregon  Production 
Index  area  coho  stocks  destined  for  the 
Columbia  River  and  the  California  and 
Oregon  coasts,  particularly  Oregon 
coastal  natural  coho;  and  Washington 
coastal  and  Puget  Sound  natural  coho. 
(The  Oregon  Production  Index  (OPI)  is 
an  annual  index  of  coho  abundance 
from  Leadbetter  Point,  WA,  south 
through  California.)  Management  of  all 
of  these  stocks  is  affected  by 
interjurisdictional  agreements  among 
tribal,  state.  Federal,  and/or  Canadian 
managers. 

Chinook  Salmon  Stocks 

California  Central  Valley  stocks  are 
relatively  abundant  compared  to  other 
chinook  stocks  of  the  Pacific  coast.  The 
Central  Valley  Index  of  abundance  of 
combined  Central  Valley  chinook  stocks 
is  estimated  to  be  533,000  fish  for  1996, 
58  percent  below  the  postseason 
estimate  of  the  index  for  1995  and  27 
percent  below  the  average  of  the  index 
from  1986-1995.  The  spawning 
escapement  of  Sacramento  River  adult 
fall  chinook  was  267,800  adults  in  1995, 
nearly  twice  the  1994  escapement  and 
well  above  the  spawning  escapement 
goal  range  of  122,000  to  180,000  adult 
spawners. 

Winter  chinook  firom  the  Sacramento 
River  are  listed  under  the  ESA  as  an 
endangered  species  (59  FR  440,  January 
4, 1994).  The  1995  spawning  run  size 
was  estimated  to  be  approximately 
1,300  adults.  Neither  preseason  nor 
postseason  estimates  of  ocean 
abundance  are  available  for  winter 
chinook,  but  the  run  is  expected  to 
remain  extremely  depressed  in  1996 
with  a  return  comparable  to  the  primary 
parent  year  of  1993  of  about  300  adults. 

Klamath  River  fall  chinook  ocean 
abundance  is  projected  to  be  454,700 
age-3  and  age-4  fish  at  the  beginning  of 
the  fishing  season.  Although  the 
abundance  forecast  is  25  percent  below 
the  1995  postseason  abundance 
estimate,  it  is  52  percent  above  the 
average  postseason  estimates  for  1985- 
95.  The  spawning  escapement  goal  for 
the  stock  is  33-34  percent  of  the 
potential  natural  adults  but  no  fewer 
than  35,000  natural  spawners  (fish  that 
spawn  outside  of  hatcheries).  The 
natural  spawning  escapement  in  1995 
was  150,600  adults,  well  above  the  1994 
escapement  of  32,300  and  the  highest  on 
record  since  1978  when  basinwide 
escapement  estimates  began. 
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Oregon  coastal  chinook  stocks  include 
south-migrating  and  localized  stocks 
primarily  from  southern  Oregon 
streams,  and  north-migrating  chinook 
stocks  which  generally  originate  in 
central  and  northern  Oregon  streams. 
Abundance  of  south-migrating  and 
localized  stocks  is  expected  to  be  low 
and  similar  to  the  levels  observed  in 
1995.  These  stocks  are  important 
contributors  to  ocean  fisheries  off 
Oregon  and  northern  California.  The 
generalized  expectation  for  north- 
migrating  stocks  is  for  a  continuation  of 
average  to  above-average  abundance  as 
observed  in  recent  years.  These  stocks 
contribute  primarily  to  ocean  fisheries 
off  British  Columbia  and  Alaska.  It  is 
expected  that  the  aggregate  Oregon 
coastal  chinook  spawning  escapement 
goal  of  150,000  to  200,000  naturally 
spawning  adults  will  be  met  in  1996. 

Estimates  of  Columbia  River  chinook 
abundance  vary  by  stock  as  follows. 

1.  Upper  Columbia  River  spring  and 
summer  chinook.  Numbers  of  upriver 
spring  chinook  predicted  to  return  to 
the  river  in  1996  are  37,200  fish,  265 
percent  above  the  1995  record  low 
return  of  10,200  adult  fish,  and  34 
percent  below  the  1979-84  average  of 
56,600  fish.  The  1996  stock  status 
indicates  some  improvement  from 
returns  in  1994  and  1995  but  suggests 
continuation  of  the  depressed  status  of 
this  stock.  Recent  improvements  in 
1985-90  and  1992-93  from  the  poor 
returns  in  the  early  1980s  are  primarily 
the  result  of  increases  of  hatchery 
stocks.  The  natural  stock  component 
remains  severely  depressed.  Ocean 
escapement  is  expected  to  be 
significantly  below  the  goal  of  115,000 
adults  counted  at  Bonneville  Dam. 
Upriver  spring  chinook  are  affected  only 
slightly  by  ocean  harvests  in  Council 
area  fisheries,  with  the  contribution  of 
these  stocks  being  generally  1  percent  or 
less  of  the  total  chinook  catch  north  of 
Cape  Falcon,  OR.  Expected  ocean 
escapement  of  adult  upriver  summer 
chinook  is  16,800  fish,  the  third  lowest 
on  record.  The  1996  stock  status 
remains  extremely  depressed,  with 
ocean  escapement  being  only  21  percent 
of  the  lower  end  of  the  spawning 
escapement  goal  range  of  80,000  to 
90,000  adults  counted  at  Bonneville 
Dam.  Upriver  summer  chinook  migrate 
to  the  far  north  and  are  not  a  major 
contributor  to  ocean  fisheries  off 
Washington  and  Oregon.  Snake  River 
spring  and  summer  chinook  are  listed  as 
threatened  under  the  ESA  (57  FR  14653, 
April  22, 1992). 

2.  Willamette  River  spring  chinook. 
Willamette  River  spring  chinook  returns 
are  projected  to  be  38,700  fish,  5  percent 

.  below  the  observed  1995  run  of  40,900 


fish,  and  40  percent  below  the  1980-84 
average  return  of  65,000  fish.  Lower 
Columbia  River  spring  chinook  stocks 
are  important  contributors  to  Council 
area  fishery  catches  north  of  Cape 
Falcon;  Willamette  River  spring  chinook 
stocks  generally  contribute  to  Canadian 
and  Alaskan  ocean  fisheries. 

3.  Columbia  River  fall  chinook. 
Abundance  estimates  are  made  for  five 
distinct  fall  chinook  stock  units,  as 
follows. 

a.  Upriver  bright  fall  chinook  ocean 
escapement  is  expected  to  be  88,900 
adults,  21  percent  below  the  1995  actual 
return  of  112,600  adults.  The 
escapement  goal  for  upriver  bright  fall 
chinook  is  40,000  adults  above  McNary 
Dam,  although  in  recent  years  the 
management  goal  has  been  set  higher. 
This  stock  has  a  northern  ocean 
migratory  pattern  and  constitutes  less 
than  10  percent  of  Council  area  fisheries 
north  of  Ca{)e  Falcon. 

b.  Lower  river  natural  fall  chinook 
ocean  escapement  is  forecast  at  8,800 
adults,  44  percent  below  the  1995  run 
size  of  15,800  adults. 

c.  Lower  river  hatchery  fall  chinook 
ocean  escapement  is  forecast  at  a  new 
record  low  of  37,700  adults,  slightly 
above  the  1995  preseason  estimate  of 

35.800  adults  but  18  percent  below  the 
1995  observed  return  of  46,100  adults. 
This  stock  has  declined  sharply  since 
the  record  high  return  in  1987  to  a 
record  low  return  in  1995.  Lower 
Columbia  River  fall  chinook  stocks 
normally  account  for  more  than  half  the 
total  catch  in  Council  area  fisheries 
north  of  Cape  Falcon,  with  lower  river 
hatchery  fall  chinook  being  the  single 
lareest  contributing  stock. 

a.  Spring  Creek  hatchery  fall  chinook 
ocean  escapement  is  projected  to  be 

26.700  adults,  19  percent  below  the 
1995  return  of  33,000  adults;  the  1986- 
90  average  ocean  escapement  was 

16.700  adults.  The  Spring  Creek 
hatchery  fall  chinook  stock  has  been 
rebuilding  slowly  since  the  record  low 
return  in  1987. 

e.  Mid-Columbia  bright  fall  chinook 
ocean  escapement  is  projected  to  be 

40.800  adults,  35  percent  above  the 
1995  return  of  30,300  adults.  These  fall 
chinook  are  returns  primarily  from 
hatchery  releases  of  bright  fall  chinook 
stock  in  the  area  below  McNary  Dam, 
although  some  natural  spawning  in 
tributaries  between  Bonneville  and 
McNary  dams  is  also  occurring. 

4.  Snake  River  wild  fall  chinook.  Also 
of  concern  are  Snake  Wver  wild  fall 
chinook,  which  are  listed  as  threatened 
under  the  ESA  (57  FR  14653,  April  22, 
1992).  Information  on  the  stock’s  ocean 
distribution  and  fishery  impacts  is  not 
available.  Attempts  to  evaluate  fishery 


impacts  on  Snake  River  fall  chinook 
have  used  the  Lyons  Ferry  Hatchery 
stock  to  represent  Snake  River  wild  fall 
chinook.  The  Lyons  Ferry  stock  is 
widely  distributed  and  harvested  by 
ocean  fisheries  from  southern  California 
to  Alaska. 

Washington  coastal  and  Puget  Sound 
chinook  generally  migrate  to  the  far 
north  and  are  affected  insignificantly  by 
ocean  harvests  from  Cape  Falcon  to  the 
U.S. -Canada  border. 

Coho  Salmon  Stocks 

Coho  populations  in  California  have 
not  been  monitored  closely  nor  have 
they  been  a  controlling  factor  in 
establishing  ocean  salmon  management 
measures  in  the  past.  Although  no 
forecasts  of  the  ocean  abundance  of 
coho  originating  from  California  are 
available,  these  runs  have  been 
generally  at  low  abundance  levels  for 
several  years.  California  and  Oregon 
coastal  coho  are  proposed  for  listing  as 
threatened  under  the  ESA  (60  FR  38011, 
July  25, 1995). 

Oregon  coastal  and  Columbia  River 
coho  stocks  are  the  primary  components 
of  the  OPI.  Beginning  in  1988,  the 
Coimcil  adopted  revised  estimation 
procedures  which  were  expected  to 
more  accurately  predict  abundance  of 
the  following  individual  OPI  area  stock 
components:  Public  hatchery,  private 
hatchery,  Oregon  coastal  natural  (OCN) 
for  rivers  and  lakes,  and  Salmon  Trout 
Enhancement  Program.  Prediction 
methodologies  are  described  in  the 
Council’s  “Preseason  Report  I  Stock 
Abundance  Analysis  foi>1988  Ocean 
Salmon  Fisheries.”  In  response  to  the 
extremely  low  abundances  in  1994, 
some  changes  to  the  abundance 
predictors  were  implemented  as 
described  in  the  Council’s  “Preseason 
Report  I  Stock  Abundance  Analysis  for 

1994  Ocean  Salmon  Fisheries.”  The 
1996  OPI  is  forecast  to  be  372,800  coho, 
nearly  the  same  as  the  1995  preseason 
forecast  of  369,800  coho,  and  76  percent 
above  the  1995  observed  level  of 

■  212,300  coho.  The  1996  estimate  for 
OCN  is  63,200  coho,  5  percent  above  the 

1995  preseason  forecast  of  60,000  coho, 
and  4  percent  below  the  1995  observed 
level  of  65,800  coho.  The  1995 
spawning  escapement  of  the  OCN  stock 
was  131,300  fish. 

Most  Washington  coastal  natural  coho 
stocks  and  Puget  Sound  combined 
natural  coho  stocks  are  expected  to  be 
less  abundant  in  1996  than  forecast  in 
1995.  Abundances  for  Washington 
coastal  stocks  of  Hoh,  Queets,  and  Grays 
Harbor  natural  coho  are  projected  to  be 
38  percent  below,  31  percent  below,  and 
17  percent  above  ^he  1995  preseason 
predictions,  respectively.  Abundances 
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for  Puget  Sound  stocks  of  Skagit, 
Stillaguamish,  Hood  Canal,  and  Strait  of 
Juan  de  Fuca  natiural  coho  are  projected 
to  be  below  the  1995  preseason 
predictions  by  31  percent,  27  percent, 

31  percent,  and  6  percent,  respectively. 
Many  natural  coho  run  sizes  are  forecast 
to  be  well  below  maximum  sustainable 
yield  (MSY)  spawning  escapement 
goals.  Abundance  forecasts  for  coho 
hatchery  production  are  well  above 
1995  expiations  for  most  Washington 
coastal  stocks  and  18  p>ercent  above  the 
1995  forecast  for  Puget  Sound  combined 
stocks. 

Pink  Salmon  Stocks 
Major  pink  salmon  runs  return  to  the 
Fraser  River  and  Puget  Soimd  only  in 
odd-numbered  years.  Consequently, 
pink  salmon  runs  are  not  of 
management  concern  in  1996. 

Management  Measures  for  1996 
The  Council  adopted  allowable  ocean 
harvest  levels  and  management 
measures  for  1996  that  are  designed  to 
apportion  the  burden  of  protecting  the 
weak  stocks  discussed  above  equitably 
among  ocean  bsheries  and  to  allow 
maximiun  harvest  of  natmal  and 
hatchery  runs  siuplus  to  inside  fishery 
and  spawning  neis.  The  management 
measures  below  reflect  the  Council’s 
recommendations.  NMFS  concurs  with 
these  recommendations  and  finds  them 
responsive  to  the  goals  of  the  FMP,  the 
requirements  of  the  resource,  and  the 
socio-economic  factors  affecting 
resource  users.  The  management 
measures  are  coKsistent  with 
requirements  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  other  applicable 
law,  including  U.S.  obligations  to  Indian 
tribes  with  Federally  recognized  fishing 
rights  and  the  ESA. 

A.  South  of  Cape  Falcon 

In  the  area  south  of  Cape  Falcon,  the 
management  measures  in  this  rule  are 
based  primarily  on  concerns  for 
Sacramento  River  winter  chinook,  and 
California  and  OCN  coho  stocks. 

In  a  March  8, 1996,  biological 
opinion,  NMFS  evaluated  the  potential 
effects  of  the  FMP  on  all  salmonids  that 
are  listed  under  the  ESA  and  that  occur 
within  the  management  area  of  the  FMP. 
NMFS  determined  that  the  fisheries 
conducted  under  the  FMP  are  likely  to 
jeopardize  the  continued  existence  of 
listed  salmon,  particularly  Sacramento 
River  winter  chinook  (discussed  in  this 
section)  and  Snake  River  fall  chinook 
(discussed  in  section  B,  North  of  Cape 
Falcon).  The  conclusion  of  jeopardy 
resulted,  in  part,  because  the  FMP  does 
not  contain  specific  management 


objectives  designed  to  protect  and 
recover  listed  stocks. 

The  biological  opinion  identified  a 
Reasonable  and  Prudent  Alternative 
(RPA)  to  the  proposed  action  to  avoid 
jeopardy  to  the  stocks.  The  RPA  has 
three  parts.  First,  the  Council  must 
adopt  an  amendment  to  the  FMP  by 
October  of  1996,  and  NMFS  must 
implement  the  amendment  by  May  of 
1997,  to  include  management  objectives 
for  species  that  are  currently  listed 
under  the  ESA,  consistent  with 
immediate  conservation  needs  and  the 
long-term  recovery  of  listed  species. 
Second,  pending  completion  of  the  FMP 
amendment,  NMFS  must  reduce  all 
harvest-related  impacts  to  the 
Sacramento  River  winter  chinook 
salmon  population  by  a  level  that  would 
achieve  a  35  percent  increase  in 
spawner  escapement  firom  current 
levels.  A  reduction  in  incidental  harvest 
impacts  of  approximately  50  percent  is 
estimated  to  be  necessary  to  achieve  the 
needed  increase  in  escapement.  The 
third  action  pertains  to  Snake  River  fall 
chinook,  which  is  discussed  in  section 
B,  North  of  Cape  Falcon. 

In  considering  how  best  to  reduce  the 
ocean  harvest  of  winter  chinook,  the 
STT  recommended  the  use  of  increased 
minimum  size  limits  in  conjunction 
with  restricted  seasons.  Because  winter 
chinook  are  significantly  smaller  than 
Central  Valley  fall  chinook,  an  increase 
in  the  minimum  size  is  expected  to 
result  in  relatively  larger  reductions  in 
harvest  impacts  on  winter  chinook 
compared  to  fall  chinook.  The  increases 
in  minimum  size  limits  (total  length)  off 
California  range  from  4  to  6  inches 
(10.2-15.2  cm)  in  the  recreational 
fishery  and  1  inch  (2.5  cm)  in  the 
commercial  fishery. 

In  addition  to  increased  minimum 
size  limits,  new  gear  restrictions  for 
recreational  fisheries  off  California  are 
being  implemented  that  are  intended  to 
reduce  hook-and-release  mortality  for 
fish  less  than  the  minimum  size  limit. 
Recreational  anglers  may  use  no  more 
than  one  rod  while  fishing  north  of 
Point  Conception,  which  is  the  same  as 
the  regulations  off  Oregon  and 
Washington.  Between  Horse  Mountain 
and  Point  Conception,  special 
restrictions  on  the  size,  number,  and 
placement  of  hooks  are  imposed  when 
anglers  are  using  the  mooching  instead 
of  the  trolling  technique. 

The  reductions  in  fishery  impacts  to 
Sacramento  River  winter  chinook, 
including  non-landed  mortality, 
necessary  to  achieve  the  35  percent 
increase  in  spawning  escapement 
required  by  foe  biological  opinion  are 
estimated  using  a  Winter  Chinook 
Ocean  Harvest  Model.  The  model  was 


developed  by  foe  California  E)epartment 
of  Fish  and  Game  in  consultation  with 
NMFS  and  foe  U.S.  Fish  and  Wildlife 
Service. 

The  1996  preseason  abundance 
estimate  for  OCN  coho  is  63,200  fish,  a 
level  that  allows  up  to  a  20  percent 
incidental  exploitation  rate  under  the 
FMP  for  combined  ocean  and  inside 
fisheries.  A  20  percent  exploitation  rate 
would  be  expected  to  result  in  a 
spawner  escapement  of  29  adults  per 
mile  on  standard  index  surveys.  The 
1996  management  measures  result  in  a 
total  OCN  coho  exploitation  rate  of  11- 
13  percent.  The  projected  spawner 
escapement  for  1996  is  32  adults  per 
mile  on  standard  index  surveys.  The 
Council’s  recommendations  include 
time  and  area  closures,  and  gear 
restrictions  intended  to  minimize 
incidental  fishing  contact  with  OCN 
coho  and  subsequent  hook-and-release 
mortality  while  allowing  access  to 
harvestable  stocks  of  chinook  salmon. 

Klamath  River  fall  chinook  are 
significantly  more  abundant,  allowing 
for  more  literal  seasons  in  foe  area 
between  Humbug  Mountain,  OR,  and 
Horse  Mountain,  CA,  termed  foe 
Klamath  management  zone  (KMZ),  than 
in  recent  years.  The  Council’s 
recommended  measures  provide  for 
equal  sharing  of  foe  harvest  of  Klamath 
River  fall  chinook  between  foe  Klamath 
River  Indian  Tribes  and  non-Indian 
fishermen. 

The  California  Fish  and  Game 
Commission  (Commission)  regulates 
sport  fishing  in  California  waters.  In  a 
March  11, 1996  letter,  foe  Commission 
notified  foe  Council  that  it  is 
considering  a  higher  catch  level  for  the 
1996  in-river  sport  fishery  than  has 
existed  in  recent  years  and  requested 
the  Council  consider  an  increase  in  the 
allocation  for  foe  in-river  sport  fishery 
firom  the  current  12  percent  to  18 
percent  of  foe  non-tribal  allocation.  The 
Commission  will  set  harvest  levels  for 
in-river  sport  fisheries  at  its  June  1996 
meeting.  The  Klamath  River  Fishery 
Management  Council  considered  in¬ 
river  sport  allocations  of  12, 15,  and  18 
percent  and  recommended  to  the 
Council  and  foe  Commission  an  in-river 
sport  allocation  of  15  percent.  When  the 
Council  adopted  management  measures, 
it  was  not  clear  whether  in-river  sport 
fishery  impacts  were  being  modeled  at 
15  or  18  percent  of  foe  non-tribal 
allocation.  Modeling  by  foe  STT 
subsequent  to  the  issuance  of  the 
Council’s  recommendations  indicates 
that  the  Coimcil’s  recommended  ocean 
seasons,  in  conjunction  with  an  in-river 
sport  harvest  share  of  18  percent  and 
equal  sharing  between  tribal  and  non- 
tribal  fisheries,  would  not  achieve  the 
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spawning  escapement  goal  for  Klamath 
River  fall  chinook.  An  in-river  sport 
harvest  allocation  of  15  percent  is 
predicted  to  achieve  the  spawning 
escapement  goal  and  provide  equal 
sharing  of  the  harvest  between  tribal 
and  non-tribal  fisheries.  NMFS  approval 
of  the  Council’s  recommendations  is 
based  on  the  assumption  that  the 
Commission  will  set  an  in-river  sport 
harvest  at  15  percent  of  the  non-tribal 
allocation.  Should  the  Commission 
approve  an  allocation  higher  than  15 
percent,  NMFS  will  implement 
adjustments  to  ocean  fisheries  designed 
to  achieve  the  Klamath  River  fall 
chinook  spawning  escapement  goal  and 
provide  for  equal  sharing  between  tribal 
and  non-tribal  fisheries. 

Depending  on  the  management 
structure  for  ocean  salmon  fisheries 
north  of  Cape  Falcon,  the  Council 
recommended  that  inseason 
adjustments  be  considered  for  fisheries 
south  of  Cape  Falcon  consistent  with 
management  intent  for  stocks  of 
concern. 

Commercial  Troll  Fisheries 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  All  seasons  listed  below  are 
restricted  to  all  salmon  species  except 
coho  salmon.  Minimum  size  limits  (total 
length)  for  chinook  salmon  are  as 
follows:  Off  Oregon,  26  inches  (66.0 
cm);  and  off  California,  26  inches  (66.0 
cm)  through  June  30  and  27  inches  (68.6 
cm)  thereafter. 

From  Point  Reyes,  CA,  to  the  U.S.- 
Mexican  border,  the  commercial  fishery 
will  open  May  1  and  continue  through 
June  30.  then  reopen  July  3  and 
continue  through  September  15.  Gear  is 
restricted  to  no  more  than  six  lines  per 
vessel.  From  Bodega  Head  to  Point  San 
Pedro,  CA,  the  commercial  fishery  will 
be  open  September  16  through 
September  30.  Gear  is  restricted  to  no 
more  than  six  lines  per  vessel. 

From  Point  Arena  to  Point  Reyes,  CA, 
the  commercial  fishery  will  open  June  1 
and  continue  through  June  30,  then 
reopen  August  1  and  continue  through 
September  15.  Gear -is  restricted  to  no 
more  than  six  lines  per  vessel. 

From  Horse  Mountain  to  Point  Arena, 
CA,  the  commercial  fishery  will  open 
August  1  and  continue  through 
September  30.  Gear  is  restricted  to  no 
more  than  six  lines  per  vessel. 

From  the  Oregon-Galifomia  border  to 
Humboldt  South  Jetty,  CA,  the 
commercial  fishery  will  open  August  15 
and  continue  through  the  earlier  of 
August  31  or  attainment  of  the'  2,500 
chinook  quota,  then  reopen  September  1 
and  continue  through  the  earlier  of 
September  15  or  attainment  of  the  6,000 


chinook  quota.  Gear  is  restricted  to  no 
more  than  six  lines  per  vessel.  Other 
restrictions  include  a  landing  limit  of  30 
fish  per  day  and  closure  of  the  Klamath 
Control  Zone. 

From  Cape  Arago,  OR,  to  the  Oregon- 
Califomia  border,  the  commercial 
fishery  will  open  May  1  and  continue 
through  the  earlier  of  Jime  30  or 
attainment  of  the  5,300  chinook  quota. 
The  fishery  will  follow  a  cycle  of  4  days 
open  and  3  days  closed.  The  days  open 
may  be  adjusted  and  landing  limits  may 
be  instituted  inseason  if  necessary  to 
manage  the  fishery.  Gear  is  restricted  to 
no  more  than  four  spreads  per  line. 

From  Sisters  Rocl»  to  Mack  Arch,  OR, 
the  commercial  fishery  will  open 
August  3  and  continue  throu^  the 
earlier  of  August  31  or  attainment  of  the 
3,000  chinook  quota.  The  fishery  will 
follow  a  cycle  of  2  days  open  and  2  days 
closed.  The  days  open  may  be  adjusted 
and  landing  limits  may  be  instituted 
inseason  if  necessary  to  manage  the 
fishery.  Gear  is  restricted  to  no  mcMC 
than  four  spreads  per  line,  with  the 
open  area  restrict^  to  only  0—4  nautical 
miles  (7.4  km)  of  shore.  Participants 
must  register  by  August  1  with  the 
Oregon  Department  of  Fish  and 
Wildlife. 

From  Cape  Arago  to  Humbug 
Mountain,  OR,  the  commercial  fishery 
wrill  open  August  7  and  continue 
throu^  the  earlier  of  August  31  or 
attainment  of  the  8,800  chinook  quota, 
then  reopen  September  1  and  continue 
through  the  earlier  of  October  31  or 
attainment  of  the  10,000  chinook  quota. 
Gear  is  restricted  to  no  more  than  four 
spreads  per  line. 

From  Cape  Falcon  to  Cape  Arago,  OR. 
the  commercial  fishery  will  open  May  1 
and  continue  through  June  30,  then 
reopen  August  7  and  continue  through 
October  31.  Gear  is  restricted  to  no  more 
than  four  spreads  per  line. 

Recreational  Fisheries  , 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  Minimum  size  limits  (total 
length)  for  chinook  salmon  are  as 
follows:  Between  Cape  Falcon,  OR,  and 
Horse  Mountain,  CA,  20  inches  (50.8 
cm);  between  Horse  Mountain  and  Point 
Arena,  CA,  24  inches  (61.0  cm);  between 
Point  Arena  and  the  U.S.-Mexican 
border,  24  inches  (61.0  cm)  through  July 
1  and  26  inches  (66.0  cm)  thereafter.  Off 
California  north  of  Point  Conception, 
persons  fishing  for  salmon  and  persons 
fishing  fit)m  a  boat  with  salmon  on 
board  are  restricted  to  no  more  than  one 
rod  per  angler.  From  Horse  Mountain  to 
Point  Conception,  CA,  beginning  July  1 
the  following  restrictions  apply  when 
fishing  with  bait  and  any  combination 


of  weights  measuring  1  pound  or  less: 

No  more  than  2  hoolu  may  be  used; 
when  using  2  hooks,  the  terminal 
(lower)  hook  must  be  no  less  than  5/0 
and  the  upper  hook  no  less  than  4/0,  the 
distance  between  the  2  hooks  must  not 
exceed  5  inches  (12.7  cm)  and  both 
hooks  must  be  permanently  tied  in 
place  (hard  tied);  if  using  a  single  hook, 
the  hook  size  cannot  be  less  th^  5/0. 
Hook  size  restrictions  do  not  apply 
when  artificial  lures  are  used  or  when 
bait  is  attached  to  an  artificial  lure.  (An 
artificial  lure  is  a  man-made  lure 
designed  to  attract  fish,  not  including 
scented  or  flavored  artificial  baits.) 

From  Point  Arena,  CA,  to  the  U.S.- 
Mexican  border,  the  recreational  fishery 
opened  on  March  2  (the  nearest 
Saturday  to  March  1)  for  all  salmon 
except  coho  (61  FR  8497,  March  5, 

1996).  Continuation  of  this  fishery  is 
provided  as  follows:  From  Point  San 
Pedro,  CA,  to  the  U.S.-Mexican  border, 
the  recreational  fishery  will  continue 
through  August  25  with  a  two-fish  daily 
bag  limit.  From  Point  Arena  to  Point 
Stm  Pedro,  CA,  the  recreational  fishery 
will  continue  through  October  14  with 
a  two-fish  daily  bag  limit. 

From  Horse  Motmtain  to  Point  Arena, 
CA,  the  recreational  fishery  for  all 
salmon  except  coho  which  opened  on 
February  17  (the  nearest  Satiirday  to 
February  15)  will  continue  through  July 
7  then  reopen  August  1  and  continue 
through  November  17  (the  nearest 
Sunday  to  November  15)  with  a  two-fish 
daily  l»g  limit  for  both  seasons. 

From  Humbug  Mountain,  OR,  to 
Horse  Mountain,  CA.  the  recreational 
fishery  will  open  May  12  and  continue 
through  July  7,  then  reopen  August  18 
and  continue  through  September  21. 
Both  seasons  include  a  one-fish  daily 
bag  limit,  but  no  more  than  four  fish  in 
7  consecutive  days,  and  closure  of  the 
Klamath  Control  2^ne. 

From  Cape  Falcon  to  Humbug 
Mountain.  OR,  the  recreational  fishery 
will  open  May  1  through  July  7,  then 
reopen  August  16  through  September 
30.  Both  se£isons  include  a  two-fish 
daily  bag  limit,  but  no  more  than  six 
fish  in  7  consecutive  days.  Legal  gear  is 
limited  to  artificial  lures,  plugs,  or  bait 
no  less  than  6  inches  (15.2  cm)  long 
(excluding  hooks  and  swivels)  with  no 
more  than  two  single  point,  single  shank 
barbless  hooks;  flashers  and  divers  are 
prohibited. 

B.  North  of  Cape  Falcon 

From  the  U.S. -Canadian  border  to 
Cape  Falcon,  ocean  fisheries  are 
managed  to  protect  depressed  lower 
Columbia  River  fall  chinook  salmon. 
Snake  River  fall  chinook  salmon,  and 
Washington  coastal  and  Puget  Sound 
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natural  coho  salmon  stocks.  Ocean 
treaty  and  non-treaty  harvests  and 
management  measures  were  based  in 
part  on  negotiations  between 
Washington  State  fishery  managers, 
commercial  and  recreational  fishing 
groups,  and  the  Washington  coastal, 
Puget  Sound,  and  Columbia  River  treaty 
Indian  tribes  as  authorized  by  the  U.S. 
District  Court  in  U.S.  v.  Washington, 

U.S.  V.  Oregon,  and  Hoh  Indian  Tribe  v. 
Baldrige. 

The  Council  recommended  that  all 
non-treaty  commercial  and  recreational 
fisheries  be  closed  north  of  Cape  Falcon, 
absent  an  agreement  between  Uie  United 
States  and  Canada  on  coho  salmon 
harvest  levels.  For  the  purposes  of 
modeling  impacts  and  escapements  for 
this  regime,  die  west  coast  of  Vancouver 
Island  (WCVI)  coho  harvest  was 
assumed  to  be  1.46  million  coho,  a 
harvest  level  which  represents  recent 
year  average  harvest  rates  with  this 
year’s  abundance  estimates.  Total 
allowable  harvest  levels  for  treaty 
Indian  troll  fisheries  would  be  11,000 
Chinook  and  12,500  coho.  The  treaty 
Indian  coho  quota  could  be  modified 
under  inseason  management  provisions, 
not  to  exceed  20,000  coho,  upon 
agreement  of  relevant  state  and  tribal 
fishery  managers.  Because  there 
cmrrently  is  no  assxuance  that  the  WCVI 
harvest  will  be  below  1.46  million  coho, 
this  regime  is  the  one  implemented  in 
these  annual  management  measures. 

The  Coimcil  also  recommended  two 
alternate  management  regimes  for  non- 
treaty  and  treaty  Indian  fisheries  north- 
of  Cape  Falcon  based  on  lower  catch 
expe^ations  in  the  Canadian  troll 
fishery  off  the  WCVI.  If  either  of  these 
regimes  is  to  be  implemented  inseason, 
NMFS  will  follow  the  inseason  notice 
procedures  described  below.  Due  to  low 
abundance  of  lower  Columbia  River  fall 
Chinook  stocks,  all  three  regimes 
prohibit  the  retention  of  chinook  in  non¬ 
treaty  commercial  and  recreational 
fisheries. 

1.  The  first  contingency  regime  is  if 
the  Canadian  harvest  is  anticipated  to  be 
in  the  range  of  1.1  million  to  1.3  million 
coho  off  WCVI,  the  total  allowable 
harvest  for  non-treaty  fisheries  would  be 
zero  chinook  and  75,000  coho  (18,800 
coho  to  the  commercial  fishery  and 
56,200  coho  to  the  recreational  fishery). 
For  the  purposes  of  modeling  impacts 
and  escapements  for  this  contingency, 
the  WCVI  coho  harvest  was  assiuned  to 
be  1.2  million  coho,  the  midpoint  of  the 
range.  The  Regional  Director  would  use 
the  inseason  management  authority  and 
process  to  implement  the  season 
structure  recommended  by  the  Council. 
Total  allowable  harvest  levels  for  treaty 


Indian  troll  fisheries  would  be  11,000 
chinook  and  25,000  coho. 

2.  The  second  contingency  regime  is 
if  the  Canadian  harvest  is  anticipated  to 
be  less  than  1.1  million  coho  off  WCVI, 
the  Director,  Northwest  Region,  NMFS 
is  authorized  to  make  inseason 
adjustments  to  modify  the  ocean  quotas 
in  the  first  contingency  upon  the 
recommendation  of  the  States  of 
Washington  and  Oregon  and  the  treaty 
Indian  tribes. 

The  Council  recommended  additional 
provisions  to  protect  stocks  of 
management  concern  should  the  second 
contingency  regime  cause  coho  quotas 
to  be  increased  above  the  levels  in  the 
first  contingency  regime.  Estimated 
impacts  on  OCN  coho  cannot  be  higher 
than  those  modeled  for  the  season 
structure  to  be  implemented  for  the  first 
contingency,  and  at  least  50  percent  of 
any  savings  firom  reductions  in.harvest 
below  1.2  million  coho  are  to  be 
allocated  to  spawning  escapement  of 
critical  coho  stocks. 

Since  it  is  not  known  when 
understandings  with  Canada  will  be 
reached  on  the  level  of  Canadian 
harvest,  it  is  possible  that  little  time 
could  be  available  to  implement  either 
contingency.  Therefore,  these  two 
contingencies  are  included  in  this 
action  in  order  to  simplify  the 
implementation  process  for  any 
inseason  action  and  inform  the  public  of 
the  range  of  possible  seasons. 

The  Coimcil  analyzed  the  impacts  of 
the  proposed  seasons  and  contingencies 
on  Snake  River  spring/summer  and  fall 
chinook  stocks,  which  are  listed  as 
threatened  species  under  ESA.  For 
Snake  River  wild  spring  and  summer 
chinook,  the  available  information 
indicates  that  it  is  highly  unlikely  these 
fish  are  impacted  by  Council  area 
fisheries.  Pending  implementation  of  an 
amendment  to  the  FMP,  NMFS  and  the 
Council  must  manage  the  ocean  salmon 
fisheries  within  the  Council’s 
jurisdiction  to  ensure  the  impacts  of  the 
annual  management  measures  on  Snake 
River  fall  chinook  meet  the 
requirements  of  the  March  8, 1996 
biological  opinion  and  RPA.  Impacts  of 
Council  area  fisheries  are  limited  to  no 
more  than  50  percent  of  the  1988-93 
average  exploitation  rate,  or  70  percent 
for  all  United  States  and  Canadian 
ocean  fisheries  combined.  The  STT 
estimated  that  under  the  Council’s 
recommended  management  measures, 
impacts  bn  Snake  River  fall  chinook 
would  be  63  percent  of  the  base  period 
average  for  all  ocean  fisheries,  thus 
meeting  the  standard  of  no  more  than  70 
percent. 


Commercial  Troll  Fisheries 

Non-treaty  commercial  troll  fisheries 
north  of  Cape  Falcon  ar'  closed  in  1996. 
Should  a  contingency  management 
regime  be  implemented  in?eason,  the 
commercial  fishery  for  all  salmon 
except  chinook  between  the  U.S.- 
Canadian  border  and  Leadbetter  Point, 
WA,  will  open  July  26  and  continue 
through  the  earlier  of  September  30  or 
attainment  of  the  18,800  coho  quota. 

The  fishery  will  follow  a  cycle  of  3  days 
open  and  4  days  closed,  with  a 
possession  and  landing  limit  of  75  coho 
per  opening.  The  days  open  and  the 
landing  limit  may  be  adjusted  inseason 
if  necessary  to  manage  the  fishery.  The 
minimum  size  limit  (total  length)  for 
coho  salmon  is  16.0  inches  (40.6  cm). 
The  commercial  troll  ocean  quota  for 
coho  may  be  adjusted  by  inseason 
action  if  the  Canadian  harvest  is 
anticipated  to  be  less  than  1.1  million 
coho  off  WCVI. 

Recreational  Fisheries 

Recreational  fisheries  north  of  Cape 
Falcon  are  closed  in  1996.  Should  a 
contingency  management  regime  be 
implemented  inseason,  the  recreational 
fisheries  for  all  salmon  except  chinook 
will  be  divided  into  four  subareas. 
Opening  dates,  subarea  quotas,  bag 
limits,  and  area  restrictions  are 
described  below.  The  fisheries  in  all 
subareas  will  close  the  earlier  of 
September  26  or  on  attainment  of  the 
subarea  coho  salmon  quota.  The 
minimum  size  limit  (total  length)  for 
coho  salmon  is  16.0  inches  (40.6  cm). 
The  recreational  ocean  quotas  (overall 
and  subarea)  for  coho  may  be  adjusted 
by  inseason  action  if  the  Canadian 
harvest  is  anticipated  to  be  less  than  1.1 
million  coho  off  WCVI. 

From  the  Queets  River  to  Leadbetter 
Point,  WA,  and  firom  Leadbetter  Point, 
WA,  to  Cape  Falcon,  OR,  the  fishery 
will  open  July  22  with  coho  subarea 
quotas  of  20,800  and  28,100, 
respectively.  Both  subareas  will  be  open 
Sunday  through  Thursday  only,  with  a 
two-fish  daily  bag  limit,  but  no  more 
than  four  fish  in  7  consecutive  days,  and 
closed  0-3  miles  (4.8  km)  of  shore  north 
of  the  Columbia  Control  Zone  and  in  the 
Columbia  Control  Zone. 

From  Cape  Alava  to  the  Queets  River, 
WA,  the  fishery  will  open  August  5  with 
a  1,500  coho  subarea  quota.  The  fishery 
will  be  open  7  days  per  week  with  a 
two-fish  daily  bag  limit,  and  closed  0- 
3  miles  (4.8  ^)  of  shore. 

From  the  U.S.-Canadian  border  to 
Cape  Alava,  WA,  the  fishery  will  open 
August  5  with  a  5,800  cOho  subarea 
quota.  The  fishery  will  be  open  7  days 
per  week  with  a  two-fish  daily  bag  limit. 
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and  closed  0-3  miles  (4.8  km)  of  shore 
south  of  Skagway  Rock. 

Treaty  Indian  Fisheries 

Ocean  salmon  management  measures 
proposed  by  the  treaty  Indian  tribes  are 
part  of  a  comprehensive  package  of 
treaty  Indian  and  non-treaty  salmon 
Hsheries  in  the  ocean  and  inside  waters  . 
that  was  agreed  to  by  the  various 
parties.  Treaty  troll  seasons,  minimum 
length  restrictions,  and  gear  restrictions 
were  developed  by  the  tribes  and  agreed 
to  by  the  Council,  Treaty  Indian  troll 
fisheries  north  of  Cape  Falcon  are 
governed  by  a  chinook  quota  of  11,000 
fish  and  a  coho  quota  which  is 
dependent  on  the  level  of  Canadian 
coho  harvest  off  WCVI.  If  the  Canadian 
harvest  is  more  than  1.3  million  coho  ofi 
WCVI,  then  the  coho  quota  is  set  at 
12,500  fish;  upon  agreement  of  state  and 
tribal  managers,  the  Regional  Director 
will  implement  an  inseason  adjustment 
to  the  coho  quota  not  to  exceed  20,000 
fish.  At  a  Canadian  harvest  level 
between  1.1  and  1.3  million  coho  off 
WCVI,  the  Regional  Director  will  adjust 
the  coho  quota  to  25,000.  The  all- 
salmon-except-coho  seasons  will  open 
May  1  and  extend  through  June  30,  if 
the  overall  harvest  guideline  of  7,000 
chinook  is  not  reached.  The  all-salmon 
seasons  will  open  August  1  and  extend 
through  the  earliest  of  September  15  or 
attainment  of  the  chinook  or  coho 
quotas.  The  minimum  length 
restrictions  for  all  treaty  ocean  fisheries, 
excluding  ceremonial  and  subsistence 
harvest,  is  24  inches  (61.0  cm)  for 
chinook  and  16  inches  (40.6  cm)  for 
coho. 

The  1997  Fisheries 

The  timing  of  the  March  and  April 
Council  meetings  makes  it  impracticable 
for  the  Council  to  recommend  fishing 
seasons  that  begin  before  May  1  of  the 
same  year.  Therefore,  1997  fishing 
season  openings  earlier  than  May  1  also 
are  established  in  this  notification.  The 
Council  recommended,  and  NMFS 
concurs,  that  the  following  seasons  will 
open  off  California  in  1997.  From  Point 
Lopez  to  Point  Mugu,  a  commercial 
fishery  for  all  salmon  except  coho  will 
open  April  15  and  continue  through  the 
earlier  of  April  28  or  attainment  of  the 
10,000  chinook  quota.  This  fishery  is 
intended  to  evaluate  the  relative 
contribution  mtes  of  Central  Valley, 
Klamath,  and  southern  Oregon  chinook 
stocks  to  catches  off  southern  California. 
The  following  recreational  seasons  have 
two-fish  daily  bag  limits  and  a 
minimum  size  limit  of  24  inches  (61.0 
cm)  for  chinook  salmon:  From  Pigeon 
Point  to  the  U.S.-Mexican  border,  a 
recreational  fishery  for  all  salmon  will 


open  on  March  15.  From  Point  Arena  to 
Pigeon  Point,  a  recreational  fishery  for 
all  salmon  will  open  on  March  29.  From 
Horse  Mountain  to  Point  Arena,  a 
recreational  fishery  for  all  salmon 
except  coho  will  open  on  February  15 
(the  nearest  Saturday  to  February  15).  If 
an  evaluation  indicates  low  coho 
abundance  is  anticipated  in  1997, 
inseason  action  may  be  taken  to  prohibit 
retention  of  coho  in  the  recreational 
fisheries  south  of  Point  Arena. 

At  its  March  1997  meeting,  the 
Council  will  consider  an  inseason 
recommendation  to  open  commercial 
and  recreational  seasons  for  all  salmon 
except  coho  on  April  15, 1997,  in  areas 
off  Oregon. 

The  following  tables  and  text  are  the 
management  measures  recommended  by 
the  Council  for  1996  and,  as  specified, 
for  1997. 

Table  1.  Commercial  Management 
Measures  for  1996  Ocean  Salmon 
Fisheries 

Note:  This  table  contains  important 
restrictions  in  parts  A,  B,  and  C  which  must 
be  followed  for  lawful  participation  in  the 
fishery. 

A.  Season  Descriptions 
North  of  Cape  Falcon 

Attention:  All  non-treaty  troll  and 
recreational  ocean  fisheries  north  of 
Cape  Falcon  are  closed  in  1996,  and  will 
remain  closed  all  season  unless  the  > 
conditions  allowing  the  contingency 
season  to  be  implemented  are  met.  If 
Canadian  harvest  of  coho  off  the  west 
coast  of  Vancouver  Island  (WCVI)  is 
determined  to  be  at  1.3  million  coho  or 
less,  a  contingency  season  described 
below  will  be  implemented  through  an 
inseason  adjustment  to  the  regulations. 
At  a  harvest  level  of  1.1  million  to  1.3 
million  coho  off  the  WCVI,  the  non¬ 
treaty  ocean  total  allowable  catch  (TAC) 
will  be  set  at  75,000  coho;  the  troll 
fishery  will  be  limited  by  overall  catch 
quotas  of  zero  chinook  and  18,800  coho. 
At  a  harvest  level  of  less  than  1.1 
million  coho  off  the  WCVI,  the  non¬ 
treaty  coho  TAC  may  be  increased 
contingent  on:  Allocating  at  least  50 
percent  of  the  savings  from  harvest 
reductions  below  1.2  million  coho  to 
spawner  escapement  of  the  critical  coho 
stocks;  no  increase  in  estimated  Oregon 
coastal  natural  coho  impacts  above 
those  modeled  under  the  assumptions  of 
the  season  structure  presented  in  the 
contingency  season  for  an  assumed 
WCVI  harvest  of  1.2  million  coho;  and 
agreement  among  all  relevant  state  and 
tribal  fishery  managers.  The 
contingency  season,  if  it  is 
implemented,  and  any  adjustments  to 


the  non-treaty  coho  TAC  will  be 
implemented  by  inseason  management. 

Season  Effective  May  I,  1996 
U.S.-Canadian  Border  to  Cape  Falcon 
Closed. 

Contingency  Season 

U.S.-Canadian  Border  to  Leadbetter 
Point 

July  26  through  earlier  of  September 
30  or  18,800  coho  quota.  All  salmon 
except  chinook.  Season  to  follow  a  cycle 
of  3  days  open/4  days  closed.  The  open/ 
closure  cycle  may  be  modified  inseason 
as  necessary  to  manage  the  fishery.  Each 
vessel  may  possess,  land  and  deliver  no 
more  than  75  coho  per  open  period.  The 
landing  limit  may  be  modified  inseason 
as  necessary  to  utilize  the  available 
quota.  Following  any  closure,  vessels 
must  land  and  deliver  fish  in  the  area 
or  adjacent  closed  area  within  24  hours. 

South  of  Cape  Falcon 
Cape  Falcon  to  Cape  Arago 
May  1  through  June  30,  and  August  7 
through  October  31.  All  salmon  except 
coho.  No  more  than  4  spreads  per  line. 

Cape  Arago  to  Oregon-Califomia  Border 

May  1  through  earlier  of  June  30  or 
5,300  chinook  quota.  All  salmon  except 
coho.  Season  to  follow  a  cycle  of  4  days 
open/3  days  closed.  The  open/closure 
cycle  may  be  modified  inseason  as 
necessary  to  manage  the  fishery.  No 
more  than  4  spreads  per  line.  Landing 
limits  may  be  instituted  inseason  as 
necessary  to  keep  the  fishery  within  the 
quota. 

Cape  Arago  to  Humbug  Mountain 

August  7  through  earlier  of  August  31 
or  8,800  chinook  quota,  and  September 

1  through  earlier  of  October  31  or  10,000 
chinook  quota.  All  salmon  except  coho. 
No  more  than  4  spreads  per  line. 

Sisters  Bocks  to  Mack  Arch 

August  3  through  earlier  of  August  31 
or  3,000  chinook  quota.  All  salmon 
except  coho.  Season  to  follow  a  cycle  of 

2  days  open/2  days  closed.  The  open/ 
closure  cycle  may  be  modified  inseason 
as  necessary  to  manage  the  fishery.  No 
more  than  4  spreads  per  line.  Open  only 
0  to  4  nautical  miles  (7.4  km)  of  shore. 
All  salmon  caught  in  the  area  must  be 
landed  and  delivered  in  Port  Orford, 
Gold  Beach,  or  Brookings  within  24  * 
hours  of  each  closure.  Landings  limits 
may  be  instituted  inseason  as  necessary 
to  keep  the  fishery  within  the  quota. 
Vessel  registration  with  the  Oregon 
Department  of  Fish  and  Wildlife  is 
required  by  the  State  prior  to  August  1 
for  participants  in  this  fishery  in  order 
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to  accurately  sample  the  catch  to 
determine  the  river  of  origin  of  salmon 
landed  in  this  fishery. 

Oregon-Califomia  Border  to  Humboldt 
South  Jetty 

August  15  thru  earlier  of  August  31  or 
2,500  Chinook  quota,  and  September  1 
thru  earlier  of  September  15  or  6,000 
Chinook  quota.  All  salmon  except  coho. 
Landing  limit  of  30  fish  per  day. 
Chinook  minimum  size  limit  (total 
length)  of  27  inches.  Klamath  Control 
Zone  closed  (see  C.7.).  See  line 
restriction  (C.3.). 


Horse  Mountain  to  Point  Arena 

August  1  through  September  30.  All 
salmon  except  coho.  Chinook  minimum 
size  limit  (total  length)  of  27  inches.  See 
line  restriction  (C.3.). 

Point  Arena  to  Point  Reyes 

June  1  through  June  30,  and  August  1 
through  September  15.  All  salmon 
except  coho.  Chinook  minimum  size 
limits  (total  length)  of  26  inches  through 
June  30  and  27  inches  thereafter.  See 
line  restriction  (C.3.). 

Bodega  Head  to  Point  San  Pedro 

September  16  through  September  30. 
All  salmon  sxqept  coho.  Chinook 

B.  Minimum  Size  Limits 

[Inches*] 


minimum  size  limit  (total  length)  of  27 
inches.  See  line  restriction  (C.3.). 

Point  Reyes  to  U.S.-Mexican  Border 

May  1  through  June  30,  and  July  3 
through  September  15.  All  salmon 
except  coho.  Chinook  minimum  size 
limit  (total  length)  of  26  inches  through 
June  30  and  27  inches  thereafter.  See 
line  restriction  (C.3.). 

Point  Lopez  to  Point  Mugu  in  1997 

April  15  through  earlier  of  April  28  or 
10,000  Chinook  quota.  All  salmon 
except  coho.  Chinook  minimum  size 
limit  (total  length)  of  26  inches.  All  fish 
must  be  landed  within  the  area.  See  line 
restriction  (C.3.). 


Area  (when  open) 

Chinook 

Coho 

Pink 

Total  length 

Headoff 

Total  length 

Head-off 

North  of  Cape  Falcon . 

16.0 

12.0 

None. 

Cape  Falcon  to  OregooCalifomia  Border . . 

26.0 

19.5 

None. 

South  of  Oregon-C^jfomia  Border  (see  part  A  for  applicable  Chinook  size 
limit). 

26.0 

19.5 

None. 

or  27.0 

20.25 

’Metric  equivalents  for  Chinook;  27.0  inches»68.6  cm,  26.0  inches=66.0  cm,  20.25  inches=51.4  cm,  19.5  inches=49.5  cm. 
Metric  equivalents  for  coho:  16.0  inches=40.6  cm,  12.0  inches==30.5  cm. 


C.  Special  Requirements,  Restrictions, 
and  Exceptions 

C.l.  Hooks — Single  point,  single 
shank  barbless  hooks  are  required. 

C.2.  Spread — ^A  single  leader 
connected  to  an  individual  line  or  bait. 

C.3.  Line  Restriction — ^No  more  than  6 
lines  per  vessel  oft  California. 

C.4.  Compliance  with  Minimum  Size 
or  Other  Special  Restrictions — All 
salmon  on  board  a  vessel  must  meet  the 
minimum  size  or  other  special 
requirements  for  the  area  being  fished 
and  the  area  in  which  they  are  landed 
if  that  area  is  open.  Salmon  may  be 
landed  in  an  area  that  is  closed  only  if 
they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in 
which  they  were  caught. 

C.5.  Transit  Through  Closed  Areas 
with  Salmon  on  Board — It  is  imlawful 
for  a  vessel  to  have  troll  gear  in  the 
water  while  transiting  any  area  closed  to 
salmon  fishing  while  possessing 
salmon. 

C.6.  Notification  When  Unsafe 
Conditions  Prevent  Compliance  with 
Regulations — A  vessel  is  exempt  from 
meeting  the  landing  requirements  for 
the  contingency  season  north  of 
Leadbetter  Point  if  it  is  prevented  by 
unsafe  weather  conditions  or 
mechanical  problems  from  meeting 
landing  restrictions,  and  it  complies 
with  the  State  of  Washington 


requirement  to  notify  the  U.S.  Coast 
Guard  and  receives  acknowledgement  of 
such  notification  prior  to  leaving  the 
area,  where  landing  is  required.  This 
notification  shall  include  the  name  of 
the  vessel,  port  where  delivery  will  be 
made,  approximate  amount  of  salmon 
(by  species)  on  board  and  the  estimated 
time  of  arrival. 

C.7.  Klamath  Control  Zone — The 
ocean  area  at  the  Klamath  River  mouth 
bounded  on  the  north  by  41°38'48"  N. 
lat.  (approximately  6  nautical  miles 
north  of  the  Klamath  River  mouth),  on 
the  west  by  124'’23'00"  W.  long, 
(approximately  12  nautical  miles  of 
shore),  and  on  the  south  by  41“26'48"  N. 
lat.  (approximately  6  nautical  miles 
south  of  the  Klamath  River  mouth). 

C.8.  Jnseason  Management — In 
addition  to  standard  inseason  actions  or 
inseason  modifications  already  noted 
under  the  season  description,  the 
following  inseason  guidance  is  provided 
to  NMFS: 

Transfers  of  5,000  fish  or  less  between 
subarea  quotas  north  of  Cape  Falcon 
shall  be  done  on  a  fish-for-fish  basis; 

NMFS  may  make  inseason 
adjustments  to  fisheries  north  and  south 
of  Cape  Falcon,  consistent  with  and 
complementary  to  Council  spawner 
escapement  objectives,  if  management 
agreements  or  understandings  with 
Canada  warrant  such  action; 


At  the  March  1997  meeting,  the 
Council  will  consider  an  inseason 
recommendation  to  open  commercial 
seasons  for  all  salmon  except  coho  on 
April  15  in  areas  off  Oregon. 

C.9.  Incidental  Halibut  Harvest — To 
land  Pacific  halibut  caught  incidentally 
in  Area  2A  (all  waters  off  the  States  of 
Washington,  Oregon,  and  California) 
while  trolling  for  salmon  during  troll 
seasons,  a  vessel  must  be  issued  an 
incidental  halibut  harvest  license  by  the 
International  Pacific  Halibut 
Commission  (phone  206-634-1838). 
License  applications  must  be 
postmarked  no  later  than  April  1, 1996. 
A  salmon  troller  may  participate  in  this 
fishery  or  in  the  directed  commercial 
fishery  targeting  halibut,  but  not  in  both. 
In  troll  fisheries  (except  in  July), 
incidentally  caught  halibut  may  be 
landed  under  the  following  restrictions: 
No  more  than  1  halibut  for  each  15 
Chinook  landed,  except  1  halibut  may  be 
landed  without  meeting  the  ratio 
requirement,  and  no  more  than  20 
halibut  may  be  landed  per  trip.  Halibut 
retained  must  be  in  compliance  with  the 
minimum  size  limit  of  32  inches  (81.3 
cm).  The  Oregon  Department  of  Fish 
and  Wildlife  will  monitor  landings.  If 
landings  are  projected  to  exceed  the 
16,068-lb  (7.3-mt)  preseason  allocation 
or  the  entire  Area  2A  total  allowable 
catch  of  halibut,  NMFS  will  take 
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inseason  action  to  close  the  incidental 
halibut  fishery  through  a  document 
published  in  the  Federal  Register. 

C.10.  Consistent  with  Council 
management  objectives,  tbe  State  of 
Oregon  may  establish  additional  late- 
season,  all-salmon-except-coho  fisheries 
in  state  waters. 

C.ll.  For  the  purposes  of  California 
department  of  Fish  and  Game  Code, 
section  8232.5,  the  definition  of  the 
Klamath  management  zone  for  the  ocean 
salmon  season  shall  be  that  area  from 
Humbug  Mountain,  OR,  to  Horse 
Mountain,  CA. 

Table  2.  Recreational  Management 
Measures  for  1996  Ocean  Salmon 
Fisheries 

Note:  This  table  contains  important 
restrictions  in  parts  A,  B,  and  C  which  must 
be  followed  for  lawful  participation  in  the 
fishery. 

A.  Season  Descriptions 
North  of  Cape  Falcon 

Attention:  All  non-treaty  troll  and 
recreational  ocean  fisheries  north  of 
Cape  Falcon  are  closed  in  1996,  and  will 
remain  closed  all  season  unless  the 
conditions  allowing  the  contingency 
season  to  be  implemented  are  met.  If 
Canadian  harvest  of  coho  off  the  west 
coast  of  Vancouver  Island  (WCVI)  is 
determined  to  be  at  1.3  million  coho  or 
less,  a  contingency  season  described 
below  will  be  implemented  through  an 
inseason  adjustment  to  the  regulations. 
At  a  harvest  level  of  1.1  million  to  1.3 
million  coho  off  the  WCVI,  the  non¬ 
treaty  ocean  total  allowable  catch  (TAC) 
will  be  set  at  75,000  coho;  the 
recreational  fishery  will  be  limited  by 
overall  catch  quotas  of  zero  chinook  and 
56,200  coho.  At  a  harvest  level  of  less 
than  1.1  million  coho  off  the  WCVI,  the 
non-treaty  coho  TAC  may  be  increased 
contingent  on:  allocating  at  least  50 
percent  of  the  savings  from  harvest 
reductions  below  1.2  million  coho  to 
spawner  escapement  of  the  critical  coho 
stocks;  no  increase  in  estimated  Oregon 
coastal  natural  coho  impacts  above 
those  modeled  under  the  assumptions  of 
the  season  structure  presented  in  the 
contingency  season  for  an  assumed 
WCVI  harvest  of  1.2  million  coho;  and 
agreement  among  all  relevant  state  and 
tribal  fishery  managers.  The 
contingency  season,  if  it  is 
implemented,  and  any  adjustments  tr 
the  non-treaty  coho  TAC  will  be 
implemented  by  inseason  management. 

Season  Effective  May  1,  1996 
U.S. -Canadian  Border  to  Cape  Falcon 

Closed. 


Contingency  Season 
U.S.-Canadian  Border  to  Cape  Alava 

August  5  through  earlier  of  September 
26  or  5,800  coho  subarea'quota.  Open  7 
days  per  week.  All  salmon  except 
chinook.  Two  fish  per  day.  Closed  0  to 
3  miles  (4.8  km)  of  shore  south  of 
Skagway  Rock  (48‘’21'58"  N.  lat.). 
Inseason  management  may  be  used  to 
maintain  season  length. 

Cape  Alava  to  Queets  River 

August  5  through  earlier  of  September 
26  or  1,500  coho  subarea  quota.  Open  7 
days  per  week.  All  salmon  except 
chinook.  Two  fish  per  day.  Closed  0  to 
3  miles  (4.8  km)  of  shore.  Inseason 
management  may  be  used  to  maintain 
season  length. 

Queets  River  to  Leadbetter  Point 

July  22  through  earlier  of  September 
26  or  20,800  coho  subarea  quota.  Open 
Sunday  through  Thursday  only.  All 
salmon  except  chinook.  Two  fish  per 
day.  No  more  than  4  fish  in  7 
consecutive  days.  Closed  0  to  3  miles 
(4.8  km)  of  shore.  Inseason  management 
may  be  used  to  maintain  season  length. 

Leadbetter  Point  to  Cape  Falcon 

July  22  through  earlier  of  September 
26  or  28,100  coho  subarea  quota.  Open 
Sunday  through  Thursday  only.  All 
salmon  except  chinook.  Two  fish  jjer 
day.  No  more  than  4  fish  in  7 
consecutive  days.  Closed  0  to  3  miles 
(4.8  km)  of  shore  north  of  the  Columbia 
Control  Zone  and  in  the  Columbia 
Control  Zone  (see  C.5.  for  revised 
definition).  Inseason  management  may 
be  used  to  maintain  season  length. 

South  of  Cape  Falcon 

Cape  Falcon  to  Humbug  Mountain 

May  1  through  July  7,  and  August  16 
through  September  30.  All  salmon 
except  coho.  Two  fish  per  day.  No  more 
than  6  fish  in  7  consecutive  days.  Legal 
gear  limited  to:  Artificial  lures,  plugs  or 
bait  no  less  than  6  inches  (15.2  cm)  long 
(excluding  hooks  and  swivels)  with  no 
more  than  2  single  point,  single  shank 
barbless  hooks;  flashers  and  divers 
prohibited. 

Humbug  Mountain  to  Horse  Mountain 

May  12  through  July  7,  and  August  18 
through  September  21.  All  salmon 
except  coho.  1  fish  per  day.  No  more 
than  4  fish  in  7  consecutive  days. 
Klamaui  Control  Zone  closed  (see  C.6.). 
See  rod  restriction  (C.2.). 


Horse  Mountain  to  Point  Arena 

February  17  (nearest  Saturday  to 
February  15)  through  July  7,  and  August 
1  throu^  November  17  (nearest  Sunday 
to  November  15).  All  salmon  except 
coho.  Two  fish  per  day.  Chinook 
minimiun  size  limit  of  24  inches.  See 
rod  and  gear  restrictions  (C.2.  and  C.3.). 

In  1997,  the  season  will  open 
February  15  (nearest  Saturday  to 
February  15)  through  April  30  for  all 
salmon  except  coho;  two  fish  per  day; 
chinook  minimum  size  limit  of  24 
inches. 

Point  Arena  to  Point  San  Pedro 

March  2  through  October  14.  All 
salmon  except  coho.  Two  fish  per  day. 
Chinook  minimmn  size  limit  of  24 
inches  through  July  1  and  26  inches 
thereafter.  See  rod  and  gear  restrictions 
(C.2.  and  C.3.). 

In  1997,  the  season  will  open  March 
29  through  April  30  for  all  salmon;  two 
fish  per  day;  chinook  minimum  size 
limit  of  24  inches.  If  evaluation 
indicates  low  coho  abundance  in  1997, 
inseason  action  may  prohibit  retention 
of  coho.  At  the  April  1997  meeting,  the 
Council  will  consider  measures  for  the 
remainder  of  the  season. 

Point  San  Pedro  to  Pigeon  Point 

March  2  through  August  25.  All 
salmon  except  coho.  Two  fish  per  day. 
Chinook  minimum  size  limit  of  24 
inches  through  July  1  and  26  inches 
thereafter.  See  rod  and  gear  restrictions 
(C.2.  and  C.3.). 

In  1997,  the  season  will  open  March 
29  through  April  30  for  all  salmon;  two 
fish  per  day;  chinook  minimum  size 
limit  of  24  inches.  If  evaluation 
indicates  low  coho  abundance  in  1997, 
inseason  action  may  prohibit  retention 
of  coho.  At  the  April  1997  meeting,  the 
Council  will  consider  measures  for  the 
remainder  of  the  season. 

Pigeon  Point  to  U.S.-Mexican  Border 

March  2  through  August  25.  All 
salmon  except  coho.  Two  fish  per  day. 
Chinook  minimum  size  limit  of  24 
inches  through  July  1  and  26  inches 
thereafter.  See  rod  and  gear  restrictions 
(C.2.  and  C.3.). 

In  1997,  the  season  will  open  March  . 
15  through  April  30  for  all  salmon;  two 
fish  per  day;  chinook  minimum  size 
limit  of  24  inches.  If  evaluation 
indicates  low  coho  abundance  in  1997, 
inseason  action  may  prohibit  retention 
of  coho.  At  the  April  1997  meeting,  the 
Council  will  consider  measures  for  the 
remainder  of  the  season. 
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B.  Minimum  Size  Limits 

[Total  length  in  inches'] 


Area  (when  open) 

Chinook 

Coho 

Pink 

16.0 

None. 

None,  except  20.0  off  California. 
20.0. 

20.0 
24.0  or  26.0 

South  of  Horse  Mountain  (see  part  A  for  applicable  Chinook  size  limit)  . 

'Metric  equivalents  for  Chinook:  26.0  inches=66.0  cm,  24.0  inches=61.0  cm,  20.0  inches=50.8  cm. 
Metric  equivalents  for  coho:  16.0  inches=40.6  cm. 

Metric  equivalents  for  pink:  20.0  inches=50.8  cm. 


C.  Special  Requirements,  Restrictions, 
and  Exceptions 

C.l.  Hooks — Single  point,  single 
shank  barbless  hooks  are  required  for  all 
Ashing  gear  north  of  Point  Conception, 
CA  (34°27'00"  N.  lat.). 

C.2.  Restriction  on  Number  of  Fishing 
Rods  Off  California  North  of  Point 
Conception — No  person  Ashing  for 
salmon,  and  no  person  Ashing  from  a 
boat  with  salmon  on  board,  may  use 
more  than  one  rod  and  line. 

C.3.  Gear  Restrictions  Between  Horse 
Mountain  and  Point  Conception, 
California,  Beginning  July  1,  1996 — 
When  Ashing  with  bait  and  any 
combination  of  weights  measuring  1  lb 
or  less,  the  following  restrictions  apply: 
no  more  than  2  hooks  may  be  used; 
when  using  2  hooks,  the  terminal 
(lower)  hook  must  be  no  less  than  5/0 
and  the  upper  hook  no  less  than  4/0,  the 
distance  between  the  2  hooks  must  not 
exceed  5  inches  (12.7  cm)  and  both 
hooks  must  be  permanently  tied  in 
place  (hard  tied);  if  using  a  single  hook, 
the  hook  size  cannot  be  less  than  5/0. 
Hook  size  reshictions  do  not  apply 
when  artiAcial  lures  are  used  or  when 
bait  is  attached  to  an  artiAcial  lure.  (An 
artiAcial  lure  is  a  man-made  lure 
designed  to  attract  Ash,  not  including 
scented  or  Aavored  artiAcial  baits.) 

C.4.  Compliance  with  Minimum  Size 
or  Other  Special  Restrictions — All 
salmon  on  board  a  vessel  must  meet  the 
minimum  size  or  other  special 


requirements  fhr  the  area  being  Ashed 
and  the  area  in  which  they  are  landed 
if  that  area  is  open.  Salmon  may  be 
landed  in  an  area  that  is  closed  only  if 
they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in 
which  they  were  caught. 

C.5.  Columbia  Control  Zone — ^The 
ocean  area  at  the  Columbia  River  mouth 
bounded  by  a  line  extending  for  6 
nauticaf  miles  (11.1  km)  due  west  from 
North  Head  along  46°18'00"  N.  lat.  to 
124'’13'18"  W.  long.,  then  southerly  to 
46'’13'24"N.  lat.  and  124‘‘11'00"  W. 
long,  (green,  Columbia  River  Entrance 
.Lighted  Bell  Buoy  #1),  then  southerly  to 
46°11'06"  N.  lat.  and  124°11'00"  W. 
long,  (red,  Columbia  River  Approach 
Lighted  Whistle  Buoy),  then  northeast 
along  red  buoy  line  to  the  tip  of  the 
south  jetty. 

C.6.  Klamath  Control  Zone — ^The 
ocean  area  at  the  Klamath  River  mouth 
bounded  on  the  north  by  41°38'48"  N. 
lat.  (approximately  6  nautical  miles 
(11.1  km]  north  of  the  Klamath  River 
mouth),  on  the  west  by  124“23'00"  W. 
long,  (approximately  12  nautical  miles 
[22.2  km]  of  shore),  and  on  the  south  by 
41‘’26'48"  N.  lat.  (approximately  6 
nautical  miles  [11.1  km]  south  of  the 
Klamath  River  mouth). 

C.7.  In  season  Management — ^To  meet 
preseason  management  objectives  such 
as  quotas,  harvest  guidelines  and  season 
duration,  certain  regulatory 
modiAcations  may  become  necessary 
inseason.  Actions  could  include 


modiAcations  to  bag  limits  or  days  open 
to  Ashing,  and  extensions  or  reductions 
in  areas  open  to  Ashing. 

For  1996,  the  Council  has  requested 
NMFS  to  make  inseason  adjustments  to 
Asheries  north  and  south  of  Cape 
Falcon,  consistent  with  and 
complementary  to  Council  spawner 
escapement  objectives,  in  the  event  that 
management  agreements  or 
understandings  with  Canada  warrant 
such  action. 

The  procedure  for  inseason  transfer  of 
coho  among  recreational  subareas  north 
of  Cape  Falcon  will  be  as  follows: 

After  conferring  with  representatives 
of  the.  affected  ports  and  the  Salmon 
Advisory  Subpanel  recreational 
representatives  north  of  Cape  Falcon, 
NMFS  may  transfer  coho  inseason 
among  recreational  subareas  to  help 
meet  the  recreational  season  duration 
objectives  (for  each  subarea).  Any 
transfers  between  subarea  quotas  of 
5,000  Ash  or  less  shall  be  done  on  a  Ash- 
for-Ash  basis. 

At  the  March  1997  meeting,  the 
Council  will  consider  an  inseason 
recommendation  to  open  seasons  for  all 
salmon  except  coho  on  April  15  in  areas 
off  Oregon. 

C.8.  Consistent  with  Coimcil 
management  objectives,  the  States  of 
Washington  and  Oregon  may  establish 
limited  seasons  in  State  waters;  Asheries 
in  Oregon  State  waters  are  limited  to  all 
salmon  except  coho. 


Table  3.  Treaty  Indian  Management  Measures  for  1996  Ocean  Salmon  Fisheries. 

Note:  This  table  contains  important  restrictions  in  parts  A,  B,  and  C  which  must  be  followed  for  lawful  participation  in  the 
Ashery. 

A.  Season  Descriptions 


Tribe  and  area  boundaries 

Open  seasons 

Salmon  spe¬ 
cies 

Minimum  size 
limit  (inches') 

Special  restrictions  by  area 

Chinook 

Coho 

Makah — ^That  portion  of  the  Fishery  Man¬ 
agement  Area  (FMA)  north  of  48®02'15" 
N.  lat.  (Norwegian  Memorial)  and  east  of 
125'’44'00"  W.  long. 

May  1  through  eeulier  of  June  30 
or  overall  7,000  Chinook  guide¬ 
line.  No  more  than  3,5(X)  chi- 
nook  may  be  taken  prior  to 
June  1. 

All  except 
coho. 

24 

Barbless  hooks.  No  more 
than  8  fixed  lines  per 
boat  or  no  more  than  4 
hand-held  lines  per  per¬ 
son. 
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A.  Season  Descriptions— Continued 


Minimum  size 

Tribe  and  area  boundaries 

Open  seasons 

Salmon  spe¬ 
cies 

limit  (inches*) 

Special  restrictions  by  area 

ChirKX)k 

Coho 

August  1  through  earliest  of  Sep- 

All . 

24 

16 

tember  15  or  chinook  or  coho 
quota. 

Quileute— That  portion  of  the  FMA  be- 

May  1  through  earlier  of  June  30 

All  except 

24 

Barbless  hooks.  No  more 

tween  48‘’07'36"  N.  lat.  (Sand  Point)  and 

or  overall  7,000  chinook  guide- 

coho. 

than  8  fixed  lines  per 

47°31'42"  N.  lat.  (Queets  River)  east  of 

line.  No  more  than  3,500  chi- 

boat. 

125»44'00"  W.  long. 

nook  may  be  taken  prior  to 
June  1. 

August  1  through  earliest  of  Sep- 

All . 

24 

16 

tember  15  or  chirKX)k  or  coho 
quota. 

Hoh — ^That  portion  of  the  FMA  between 

May  1  through  earlier  of  June  30 

All  except 

24 

Barbiess  hooks.  No  more 

47®54'18"  N.  lat.  (Quiliayute  River)  and 

or  overall  7,000  chinook  guide- 

coho. 

than  8  fixed  lines  per 

47°21'00"  N.  lat.  (Quinault  River)  east  of 

line.  No  noore  than  3,500  chi- 

boat. 

125'»44'00"  W.  long. 

nook  may  be  taken  prior  to 
June  1. 

August  1  through  earliest  of  Sep- 

All . 

24 

16 

tember  15  or  chinook  or  coho 
quota. 

Quinault— That  portion  of  the  FMA  be- 

May  1  through  earlier  of  June  30 

All  except 

24 

Barbiess  hooks.  No  more 

tween  47®40'()6"  N.  lat.  (Destruction  Is- 

or  overall  7,000  chirKXSk  guide- 

coho. 

than  8  fixed  ines  per 

land)  and  46®53'18"  N.  lat.  (Point  Che- 

line.  No  more  than  3,500  chi- 

boat 

halis)  east  of  125®44'00"  W.  long. 

nook  may  be  taken  prior  to 
June  1. 

August  1  through  earliest  of  Sep- 

All . 

24 

16 

tember  15  or  chinook  or  coho 
quota. 

^Metric  equivalents:  24  inches^l.O  cm,  16  inches=40.6  cm. 


B.  Special  Requirements,  Restrictions, 
and  Exceptions 

B.l.  All  boundaries  may  be  changed 
to  include  such  other  areas  as  may 
hereafter  be  authorized  by  a  Federal 
court  for  that  tribe’s  treaty  fishery. 

B.2.  Applicable  lengths,  in  inches,  for 
dressed,  head-ofi  salmon,  are  18  inches 
(45.7  cm)  for  chinook  and  12  inches 
(30.5  cm)  for  coho.  Minimum  size  and 
retention  limits  for  ceremonial  and 
subsistence  harvest  are  as  follows: 

Makah  Tribe — None. 

Quileute,  Hoh,  and  Quinault  tribes — 
Not  more  than  2  chinook  longer  than  24 
inches  in  total  length  may  be  retained 
per  day.  Chinook  less  than  24  inches 
total  length  may  be  retained. 

B. 3.  The  areas  within  a  6-mile  (9.7- 
km)  radius  of  the  mouths  of  the  Queets 
River  (47®31'42"  N.  lat.)  and  the  Hoh 
River  (47®45'12"  N.  lat.)  will  be  closed 
to  commercial  fishing.  A  closure  within 
2  miles  (3.2  km)  of  the  mouth  of  the 
Quinault  River  (47°21'00"  N.  lat.)  may 
be  enacted  by  the  Quinault  Nation  and/ 
or  the  State  of  Washington  and  will  not 
adversely  afiect  the  Secretary  of 
Commerce’s  management  regime. 

C.  Quotas 

C. l.  The  overall  treaty  troll  ocean 
quotas  would  be  as  follows  under 
assumed  coho  harvest  levels  in  tlie 


Canadian  fishery  ofi  the  west  coast  of 
Vancouver  Island  (WCVI):  At  1.46 
million  coho,  11,000  chinook  and  firom 
12,500  to  20,000  coho,  depending  on  the 
actual  WCVI  coho  harvest  target;  and  at 
1.2  million  coho,  11,000  chinook  and 
25,000  coho.  These  quotas  include  troll 
catches  by  the  Klallam  and  Makah  tribes 
in  Washington  State  Statistical  Area  4B 
from  May  1  through  September  30.  The 
all-salmon-except-coho  fishery  will  be 
limited  by  an  overall  harvest  guideline 
of  7,000  chinook  (3,500  chinook  in  May 
and  3,500  chinook  in  June).  The 
remainder  of  the  quota  will  be  available 
for  the  all-salmon  fishery  beginning  in 
August.  The  chinook  guidelines  for  May 
and  June  are  based  on  a  quota  of  20,000 
to  25,000  coho  and  may  be  modified  if 
the  final  coho  quota  is  less  than  20,000. 
The  coho  quota  is  set  in  these 
management  measures  at  12,500.  Upon 
agreement  of  state  and  tribal  managers, 
the  Regional  Director  will  implement  an 
inseason  adjustment  to  the  coho  quota 
not  to  exceed  20,000.  At  a  Canadian 
harvest  level  between  1.1  and  1.3 
million,  the  Regional  Director  will 
adjust  the  coho  quota  to  25,000. 

Halibut  Retention 

In  accordance  with  the  Northern 
Pacific  Halibut  Act,  regulations 
governing  the  Pacific  halibut  fishery 


were  published  in  the  Federal  Register 
on  March  20. 1996  (61  FR  11337).  The 
regulations,  which  appear  under  50  CFR 
part  301,  state  that  opierators  of  vessels 
participating  in  the  salmon  troll  fishery 
in  Area  2A  (all  waters  off  the  States  of 
Washington.  Oregon,  and  California), 
who  have  obtained  the  appropriate 
International  Pacific  Halibut 
Commission  (IPHC)  license,  may  retain 
halibut  caught  incidentally  during 
authorized  periods,  in  conformance 
with  provisions  announced  with  the 
annual  salmon  management  measures. 

As  provided  by  50  CFR  301.7(c)  and 
301.24(e),  the  following  measures  have 
been  approved.  The  operator  of  a  vessel 
that  has  been  issued  an  incidental 
halibut  harvest  license  by  the  IPHC 
(trollers  must  have  sent  license 
applications  to  IPHC  postmarked  no 
later  than  April  1)  may  retain  Pacific 
halibut  caught  incidentally  while 
trolling  for  salmon  during  troll  seasons, 
except  in  July,  in  Area  2A.  A  salmon 
troller  may  participate  in  this  fishery  or 
in  the  directed  commercial  fishery 
targeting  halibut,  but  not  both.  In  troll 
fisheries,  incidentally  caught  halibut 
may  be  landed  only  under  the  following 
restrictions:  No  more  than  1  halibut  for 
each  15  chinook  landed,  except  1 
halibut  may  be  landed  without  meeting 
the  ratio  requirement,  and  no  more  than 
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20  halibut  may  be  landed  per  trip.  Any 
halibut  retained  must  be  in  compliance 
with  the  minimum  size  Umit  of  32 
inches  (81.3  cm).  The  Oregon 
Department  of  Fish  and  Wildlife  will 
monitor  landings.  If  landings  are 
projected  to  exceed  the  16,068-lb  (7.3- 
mt)  preseason  commercial  troll  fishery 
allocation  or  the  entire  Area  2A  total 
allowable  catch  of  halibut,  NMFS  will 
take  inseason  action  to  close  the 
incidental  halibut  fishery  through  a 
document  published  in  the  Federal 
Register. 

Gear  Definitions  and  Restrictions 

In  addition  to  gear  restrictions  shown 
in  Tables  1,  2,  and  3  of  this  preamble, 
the  following  gear  definitions  and 
restrictions  will  be  in  effect: 

Troll  Fishing  Gear 

Troll  fishing  gear  for  the  fishery 
management  area  (FMA)  is  defined  as 
one  or  more  lines  that  drag  hooks 
behind  a  moving  fishing  vessel. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  or  lines  must 
be  affixed  to  the  vessel  and  must  not  be 
intentionally  disengaged  from  the  vessel 
at  any  time  during  the  fishing  operation. 

Recreational  Fishing  Gear 

Recreational  fishing  gear  for  the  FMA 
is  defined  as  angling  tackle  consisting  of 
a  line  with  not  more  than  one  artificial 
lure  or  natiural  bait  attached. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  must  be 
attached  to  a  rod  and  reel  held  by  hand 
or  closely  attended;  the  rod  and  reel 
must  be  held  by  hand  while  playing  a 
hooked  fish.  No  person  may  use  more 
than  one  rod  and  line  while  fishing  off 
Oregon  or  Washington. 

In  that  portion  of  the  FMA  off 
California,  the  line  must  be  attached  to 
a  rod  and  reel  held  by  hand  or  closely 
attended.  Weights  directly  attached  to  a 
line  may  not  exceed  4  lb  (1.8  kg).  While 
fishing  off  California  north,  of  Point 
Conception,  no  person  fishing  for 
salmon,  and  no  person  fishing  fi'om  a 
boat  with  salmon  on  board,  may  use 
more  than  one  rod  and  line. 

Fishing  includes  any  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish. 

Geographical  Landmarks 

Wherever  the  words  “nautical  miles 
of  shore”  are  used  in  this  rule,  the 
distance  is  measured  firom  the  baseline 
from  which  the  territorial  sea  is 
measured. 

Geographical  landmarks  referenced  in 
this  document  are  at  the  following 
locations: 


Skagway  Rock . 

48®21'58" 

N.  lat. 

Cape  Alava . 

48'’10'00" 

N.  lat. 

Queets  River  . 

47’’31'42" 

’  N.  lat. 

Leadbetter  Point  . 

46'’38'10'' 

’  N.  lat. 

Cape  Falcon  . 

45'’46W 

’  N.  lat. 

Cape  Arago  . 

43'’18'20" 

’  N.  lat. 

Humbug  Mountain  . 

42'’40'30" 

’  N.  lat. 

Sisters  Rocks . 

42'’35'45" 

’  N.  laL 

Mack  Arch  . 

42‘’13'40" 

'  N.  lat. 

Oregon-Califomia  Bor- 

42‘’00'00" 

'  N.  lat. 

der. 

Humboldt  South  Jetty 

40'’45'53" 

'  N.  lat. 

Horse  Mountain . 

40‘’05'00" 

’  N.  lat. 

Point  Arena . 

38°57'30'‘ 

’  N.  lat. 

Bodega  Head  . 

38‘’17'58' 

’  N.  lat. 

Point  Reyes  . 

37‘’59'44' 

’  N.  lat. 

Point  San  Pedro . 

37'’35'40' 

'  N.  lat. 

Pigeon  Point  . 

37°11'00' 

’  N.  lat. 

Point  Lopez . 

36‘’01'15' 

'  N.  lat. 

Point  Conception . 

34‘’27'00' 

'  N.  lat. 

Point  Mugu  .; . 

34‘’05'12' 

’  N.  lat. 

Inseason  Notice  Procedures 


Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Region,  NMFS,  206-526- 
6667  or  800-662-9825,  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF-FM  and 
2182  kHz  at  frequent  intervals.  The 
announcements  designate  the  channel 
or  frequency  over  which  the  Notice  to 
Mariners  will  be  immediately  broadcast. 
Inseason  actions  will  also  be  filed  for 
publication  with  the  Office  of  the 
Federal  Register  as  soon  as  practicable. 
Since  provisions  of  these  management 
measures  may  be  altered  by  inseason 
actions,  fishermen  should  monitor 
either  the  telephone  hotline  or  Coast 
Guard  broadcasts  for  current 
information  for  the  area  in  which  they 
are  fishing. 

Technical  Amendment 
Amendment  9  to  the  FMP  replaced 
the  long-term  spawning  escapement 
goal  and  interim  rebuilding  schedule  for 
Klamath  River  fall  chinook  contained  in 
the  framework  FMP  with  fixed  annual 
spawning  escapement  and  harvest  rates. 
Under  this  approach,  known  as  harvest 
rate  management,  the  spawning 
escapement  rate  is  held  constant  at  33- 
34  percent  of  the  potential  adults  from 
each  brood  over  a  long  period  of  time 
while  the  magnitude  of  harvest  and  the 
number  of  spawners  is  allowed  to  vary 
in  proportion  to  the  stock  abundance. 
Variation  in  spawning  escapement  is 
subject  to  a  minimum  spawning 
escapement  floor  of  35,000  naturally 
spawning  adults.  The  purpose  of 
shifting  to  a  harvest  rate  management 
approach  was  to  allow  for  natural 
variation  in  the  spawning  escapement 
and  to  obtain  information  on  the 
productivity  of  the  Klamath  River  Basin 
to  ultimately  determine  the  optimum 


escapement  in  order  to  achieve 
maximum  sustainable  yield  over  the 
long  term. 

On  October  4, 1993,  Solicitor  of  the 
Department  of  the  Interior  issued  an 
opinion  on  the  fishing  rights  of  the 
Hoopa  Valley  and  Yurok  Indian  Tribes 
on  the  Klamath  and  Trinity  Rivers.  In 
that  opinion,  the  Solicitor  concluded 
that  the  tribes  have  a  federally  protected 
right  to  the  fishery  resource  sufficient  to 
support  a  moderate  standard  of  living  or 
50  percent  of  the  total  available  annual 
harvest  of  Klamath-Trinity  basin 
salmon,  whichever  is  less.  NMFS  issued 
a  final  rule  recognizing  the  federally 
reserved  fishing  rights  of  the  Ymok  and 
Hoopa  Valley  Tribes,  as  acknowledged 
and  quantified  by  the  Solicitor,  as 
applicable  law  for  the  purposes  of  the 
Magnuson  Act. 

The  STT  was  concerned  that  fixed 
rate  escapement  for  each  brood  of  fish 
might  not  be  possible  under  variable 
recruitment  levels  and  annual  50/50 
sharing  of  the  harvest  between  tribal 
and  non-tribal  sectors.  Analysis  by  the 
Klamath  River  Technical  Advisory 
Team  indicated  that  under  annual  50/50 
sharing,  the  brood  rate  escapement  rate 
could  vary  from  the  targeted  33-34 
percent  rate  by  approximately  2  percent 
for  any  given  brood,  but  over  the  long 
term  the  brood  escapement  rate  would 
average  33-34  percent. 

Under  the  procedures  contained  in  50 
CFR  661.22,  NMFS  is  authorized  to 
modify  an  escapement  goal  by 
publishing  a  notice  in  the  Federal 
Register  under  §  661.23  if:  “A 
comprehensive  technical  review  of  the 
best  scientific  information  available 
provides  conclusive  evidence  which,  in 
the  view  of  the  Salmon  Technical  Team 
and  the  Council,  justifies  modification 
of  an  escapement  goal.”  In  addition. 
Amendment  9  states  that  the 
escapement  rate  may  be  modified  upon 
approval  of  the  STT  and  the  Council  to 
meet  optimum  yield  (OY). 

At  the  April  1996  Council  meeting, 
the  STT  advised  the  Council  that 
revising  the  escapement  goal  from  a  33- 
34  percent  escapement  rate  calculated 
on  a  brood  year  basis  to  a  33-34  percent 
rate  calculated  over  the  long  term  would 
not  constitute  a  significant  change.  The 
Council  then  recommended  to  NMFS 
that  the  spawning  escapement  goal  be 
revised  to  allow  the  escapement  rate  to 
vary  from  the  33-34  percent  in  order  to 
achieve  the  required  tribal/non-tribal 
annual  allocation,  as  long  as  it  averages 
33-34  percent  over  the  long  term.  NMFS 
has  approved  this  change  because  it 
meets  the  objectives  of  Amendment  9’s 
long-term  escapement  rate  goal,  and  it 
allows  achievement  of  OY  by  allowing 
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achievement  of  both  the  escapement 
goal  and  the  50/50  sharing  requirement. 

Classification 

This  notification  of  annual 
management  measures  and  technical 
amendment  are  exempt  from  review 
under  E.0. 12866. 

Section  661.23  requires  NMFS  to 
publish  a  notice  establishing 
management  measures  for  ocean  salmon 
fisheries  each  year  and,  if  time  allows, 
invite  public  comments  prior  to  the 
effective  date.  Section  661.23  further 
states  that  if,  for  good  cause,  a  notice 
must  be  filed  without  affording  a  prior 
opportunity  for  public  comment,  public 
comments  on  the  notice  must  be  invited 
and  received  for  a  minimum  of  15  days 
after  filing  the  notice  with  the  Office  of 
the  Federal  Register.  Under  §  661.23, 
measures  are  effective  upon  filing, 
imless  otherwise  specified  in  the  notice. 

Because  many  ocean  salmon  seasons 
are  scheduled  to  start  May  1,  the 
management  measures  must  be  in  effect 
by  then.  Each  year  the  schedule  for 
establishing  the  annual  management 
measures  b^ins  in  February  with  the 
compilation  and  analysis  of  biological 
and  socio-economic  data  for  the 
previous  year’s  fishery  and  salmon  stock 
abundance  estimates  for  the  current 
year.  These  documents  are  made 
available  and  distributed  to  the  public 
for  review  and  comment.  Two  meetings 
of  the  Council  follow  in  March  and 
April.  These  meetings  are  open  to  the 
public  and  public  comment  on  the 
salmon  management  measures  is 
encouraged.  In  1996,  the  Council 
recommended  management  measures 
near  the  conclusion  of  its  meeting  on 
April  12,  which  resulted  in  a  short  time 
fi^me  for  implementation. 

In  some  areas,  the  season  started  on 
May  1  in  1995,  but  is  not  scheduled  to 
start  until  later  in  1996  (or  it  is 


scheduled  to  start  with  difierent 
management  restrictions  in  place).  The 
different  restrictions  are  put  in  place  to 
respond  to  the  needs  of  the  various 
sto^s  in  1996.  A  delay  in 
implementation  of  the  management 
measures  would  allow  inappropriate 
openings  in  some  areas,  which  would 
cause  adverse  impacts  not  contemplated 
in  the  design  of  the  1996  management 
measures.  Therefore,  in  light  of  the 
limited  available  time  and  the  adverse 
effect  of  delay,  NMFS  has  determined 
that  good  cause  exists  to  waive  the 
requirements  of  50  CFR  661.23  and  5 
U.S.C.  553(b)  for  prior  notice  and 
opportunity  for  prior  public  comments 
on  that  notice  to  be  published  in  the 
Federal  Register.  For  the  same  reasons, 
NMFS  has  determined  that  good  cause 
exists  to  waive  the  30-day  delay  in 
effectiveness  under  5  U.S.C.  553(d).  The 
measures  are  effective  May  1, 1996.  For 
this  document,  NMFS  is  receiving 
public  comments  for  30  days  fi'om 
publication  of  the  document. 

The  public  had  opportimity  to 
comment  on  these  management 
measures  diuing  their  development.  The 
public  participated  in  the  March  and 
April  Council,  STT,  and  Salmon 
Advisory  Subpanel  meetings,  and  in 
public  hearings  held  in  Washington, 
Oregon,  and  California  in  early  April 
that  generated  the  management  actions 
recommended  by  the  Council  and 
approved  by  NMFS.  Written  public 
comments  were  invited  by  the  Coimcil 
between  the  March  and  April  Coimcil 
meetings. 

On  March  8, 1996,  NMFS  issued  a 
biological  opinion  that  considered  the 
effects  of  the  FMP  on  all  listed  salmon 
species.  The  biological  opinion 
concluded  that  fisheries  conducted 
under  the  FMP  are  likely  to  jeopardize 
the  continued  existence  of  Sacramento 
River  winter  chinook  and  Snake  River 


fall  Chinook,  but  provided  a  RPA  to 
avoid  jeopardy,  l^ese  management 
measures  comply  w  jth  the  RPA  as  well 
as  the  incidental  take  conditions 
contained  in  the  biological  opinion. 

The  biological  opinion  also  concluded 
that  fisheries  conducted  under  the  FMP 
are  not  likely  to  jeopardize  the 
continued  existence  of  other  listed 
salmon  species,  specifically  Snake  River 
wild  sockeye  salmon  and  Snake  River 
wild  spring  and  summer  chinook. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  30, 1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  661  is  amended 
as  follows: 

PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON,  AND 
CALIFORNIA 

1.  The  authority  citation  for  part  661 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 
Appendix  to  Part  661  [Amended] 

2.  The  appendix  to  part  661  is 
amended  in  the  table  in  IV. A., 
“Summary  of  Specific  Management 
Goals  for  Stocks  in  the  Salmon 
Management  Unit,”  by  revising  the 
entry  for  Klamath  Fall  Chinook  to  read 
as  follows: 

Appendix 

***** 
rV.  Escapement  Goals 
A  *  *  * 


Summary  of  Specific  Management  Goals  for  Stocks  in  the  Salmon  Management  Unit 


System  Spawning '  escapement  goal 


Klamath  Fall  Between  33  and  34  percent  of  the  potential  ackjit  natural  spawners,  but  no  fewer  than  35,000  naturally  spawning  adults  in  any 

ChirKX)k.  one  year.®  The  brood  escapement  rate  will  average  33  to  34  percent  over  the  long  term.  The  escapement  rate  for  each  brood 

may  vary  from  the  33  to  34  percent  in  order  to  achieve  the  required  tribal/non-tribal  annual  allocation. 


’  Represents  adult  natural  spawning  escapement  goal  for  viable  natural  stocks  or  adult  hatchery  return  goal  for  stocks  managed  for  artificial 
production. 

*  *  •  *  « 

®The  minimum  escapement  floor  of  35,000  naturally  spawrting  adults  may  be  modified  only  by  amendment  to  the  FMP. 


***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuarx^e  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart958 

[FV96-M8-1PR] 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho,  and  Malheur 
County,  Oregon,  and  Imported  Onions; 
Modification  of  Size  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
change  the  “repacker/prepacker”  size 
designations  for  all  varieties  of  onions 
except  white  or  red  varieties  by 
increasing  the  minimum  diameter  from 
IV2  inches  to  IV*  inches,  and  the 
maximum  diameter  firom  2V2  inches  to 
2V4  inches  for  onions  in  this  size 
category.  Recent  trends  in  buyer 
preference  reflect  an  increasing  demand 
for  larger  size  onions  in  the  “repacker/ 
preparer”  category.  This  proposed  rule 
is  intended  to  benefit  producers  and 
handlers  by  increasing  their  flexibility 
and  efficiency  in  the  packaging  of 
“repacker/prepacker”  size  onions.  As 
provided  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  the  proposed  change  to  the 
minimum  size  requirement  woiild  also 
apply  to  all  imported  onions  except 
wffite  or  red  varieties. 

DATES:  (Comments  must  be  received  by 
Jime  5, 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2523,  South  Building,  P.O. 
Box  96456,  Washington,  D.C.  20090- 
6456;  Fax:  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone: 
(503)326-2724;  FAX:  (503)326-7440;  or 
Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523,  South  Bmlding,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456; 
telephone:  (202)690-0464;  FAX: 
(202)720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  imder  Marketing 
Agreement  No.  130  and  Marketing 
Order  No.  958  (7  CFR  Part  958),  both  as 
amended,  regulating  the  handling  of 
onions  grown  in  certain  designated 
counties  in  Idaho  and  Malheur  County, 
Oregon.  The  marketing  agreement  and 
marketing  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule,  which  would  also 
afiect  the  minimum  size  reqviirements 
for  all  varieties  of  imported  onions, 
except  white  or  red  varieties,  is  also 
issued  pursuant  to  section  8e  of  the  Act. 
The  provisions  of  section  8e  and  the 
onion  import  regulations  are  discussed 
later  in  this  proposed  rule. 

The  Department  of  Agricultiure 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
vmder  Executive  Order  12778,  Qvil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
vrith  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 


district  covul  of  the  United  States  in  any 
district  in  which  the  handler  is  em 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Srcretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  import  regulations  issued 
under  section  8e  of  the  act. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultmral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  act 
are  based  on  those  established  under 
Federal  Marketing  Orders. 

There  are  currently  34  handlers 
subject  to  regvdation  imder  the 
marketing  order  wd  approximately  550 
onion  pr^ucers  in  the  regulated 
production  area.  In  addition,  at  least  148 
importers  of  onions  are  subject  to 
import  regulations  and  would  be 
afiected  by  this  proposed  rule. 

Small  agricultural  service  firms  have  » 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
$5,000,000,  and  small  agricultmal 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  Idaho-Eastern  Oregon  onions  may  be 
classified  as  small  entities.  The  majority 
of  importers  may  also  be  classified  as 
small  entities. 

Pursuant  to  authority  contained  in 
section  958.51  of  the  marketing  order, 
the  Idaho-Eastern  Oregon  Onion 
Committee  (Committee),  at  its 
November  16, 1995,  meeting, 
imanimously  recommended  changing 
the  minimum  and  maximum  sizes  set 
forth  in  section  958.328(a)(3)(ii)  of  the 
handling  regulation.  For  this  size 
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category,  the  Committee  recommended 
increasing  the  minimum  diameter  from 
IV2  inches  to  IV4  inches,  and  the 
maximum  diameter  from  2V2  inches  to 
2^4  inches  for  all  onions  except  white 
or  red  varieties  produced  and  handled 
in  the  production  area.  Yellow  onions 
are  the  major  group  produced  in  the 
reflated  production  area. 

This  proposed  rule  would  modify  a 
marketing  order  size  category  that  is 
recogniz^  by  the  onion  industry  as 
“repacker”  or  “prepacker”  size  onions. 
Onions  in  this  size  category  are 
generally  packed  emd  sUpped  in  50- 
pormd  sadcs  for  later  repacking  into 
various  consvuner  packs. 

The  U.S.  Standaras  for  Grades  of 
Onions  were  recently  amended  to 
include  a  classification  for  “repacker/ 
prepacker”  size  onions  (60  FR  46976, 
September  8, 1995),  effective  October 
10, 1995.  Section  51.2836  of  the  U.S. 
Standards  defines  such  onions  as  those 
ranging  from  a  minimum  diameter  of 
IV4  inches  to  a  maximiun  diameter  of  3 
inches.  The  U.S.  Standards  also  specify 
that  not  more  than  5  percent  of  the 
onions  in  a  lot  may  be  imdersized  and 
that  not  more  than  10  percent  may  be 
oversized. 

Recent  trends  in  buyer  preference 
reflect  an  increasing  demand  for  larger 
size  onions  in  the  “repacker/prepacker” 
category.  The  Conunittee  reports  that 
the  current  meudmvun  diameter  of  2^/b 
inches  for  this  size  category  is  too 
restrictive  and  has  resulted  in  a  high 
percentage  of  onions  being  packed  in  a 
different  category  due  to  oversize.  This 
has  resulted  in  fewer  “repacker/ 
prepacker”  size  onions  being  available 
for  market.  With  an  increase  in  the 
maximum  allowable  diameter  to  2^4 
inches  for  “repacker/prepacker”  size 
onions,  the  Committee  expects  the 
quantity  of  such  onions  available  for 
market  to  increase.  The  Committee 
recommended  an  increase  to  ZY*  inches 
rather  than  3  inches,  the  upper  limit  of 
the  size  range  specified  in  the  U.S. 
Standards,  because  the  smaller  size  is 
more  suitable  for  this  industry  and  its 
customers.  In  addition  to  the  proposed 
increase  in  the  maximiun  diameter  for 
onions  in  this  category,  the  Committee 
recommended  that  the  minimum 
diameter  be  increased  from  1 V2  inches 
to  iy4  inches  to  be  the  same  eis  the 
recently  amended  U.S.  Standards. 

Any  costs  to  handlers  and  producers 
attributable  to  this  proposed  regulation, 
if  adopted,  are  expected  to  be  offset  by 
the  benefits  derived  from  improved 
returns.  The  proposed  modification 
would  increase  the  volume  of  onions 
marketed  in  this  size  category,  and  is 
expected  to  result  in  higher  returns  for 
producers  and  handlers. 


Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  onions,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements. 
Section  8e  also  provides  that  whenever 
two  or  more  marketing  orders  regulating 
the  same  commodity  produced  in 
different  areas  of  the  United  States  are 
concurrently  in  effect,  the  Secretary 
shall  determine  which  of  the  areas 
produces  the  commodity  in  more  direct 
competition  with  the  imported 
commodity.  Imports  must  then  meet  the 
requirements  established  for  the 
particular  area. 

Grade,  size,  quality,  and  maturity 
regulations  have  been  issued  regularly 
under  both  Marketing  Order  958  and 
Marketing  Order  959,  which  regulates 
the  handling  of  onions  grown  in  South 
Texas.  The  current  import  regulation  (7 
CFR  980.117)  specifies  that  import 
requirements  for  onions  are  to  be  based 
on  the  seasonal  categories  of  onions 
grown  in  both  marketing  order  areas. 

The  import  regulations  specify  that 
imported  onions  must  meet  the 
requirements  of  Marketing  Order  958 
during  the  June  16  throu^  March  9 
period  each  season  and  Marketing  Order 
959  through  the  remainder  of  the  year. 
Rulemaking  is  now  in  progress  that 
would,  if  approved,  change  the 
beginning  date  of  Marketing  Order  958 
requirements  to  June  5  (61  FR  4941; 
February  9, 1996).  Current  import 
regulations  also  provide  that  ^1 
varieties  of  imported  onions,  except  for 
white  varieties,  must  be  a  minimum  of 
IV2  inches  in  diameter.  This  proposal 
would  change  the  import  requirements 
for  the  period  June  16  throu^  March  9 
each  marketing  year  to  provide  that  all 
varieties  of  onions  except  white  or  red 
varieties  shall  be  a  minimiun  of  lY* 
inches  in  diameter.  While  no  changes 
are  required  in  the  language  of  section 
980.117,  all  imported  onions  other  than 
.white  or  red  varieties  would  be  required 
to  meet  the  minimum  size  requirement 
proposed  herein. 

Based  on  available  information,  the 
Agricultural  Marketing  Service  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities. 

A  30-day  conunent  period  is  provided 
to  allow  interested  persons  to  respiond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 


Representative  has  concurred  with  the 
issuance  of  this  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  proposed  to 
be  amended  as  follows: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO.  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  958.328  is  amended  by 
revising  paragraph  (a)(3)(u)  to  read  as 
follows: 

§958.328  Handling  Regulation. 
***** 

(a)  *  *  * 

(3)*  *  * 

(ii)  U.S.  No.  1, 1^4  inches  minimnni 
to  2V4  maximum  diameter,  or 

***** 

Dated:  April  30. 1996. 

Robert  C  Keeney, 

Director,  Fniit  and  Vegetable  Division. 

(FR  Doc.  96-11154  Filed  5-3-96;  8:45  am) 
aaiJNQ  CODE  341«Ma-P 


SUMMARY:  On  February  26, 1996,  we 
published  an  advance  notice  of 
proposed  rulemaking  requesting  public 
comment  on  the  need  for  and 
appropriate  standards  for  the 
estabhshment  of  permanent,  private 
quarantine  facilities  for  horses  imported 
into  the  United  States.  To  provide 
additional  opportimity  for  public 
comment,  this  notice  annoimces  our 
intention  to  hold  a  public  meeting,  and 
to  reopen  and  extend  the  comment 
period  on  the  advance  notice.  We  are 
also  announcing  the  availability  of  a  risk 
assessment  related  to  the  establishment 
of  permanent.'private  quarantine 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  95-084-2] 

Permanent  Private  Quarantine 
Facilities  for  Horses 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
reopening  and  extension  of  comment 
period. 
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facilities  for  horses  imported  into  the 
United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  Jime 
5, 1996.  We  will  also  consider 
comments  made  at  a  public  meeting  to 
be  held  in  Riverdale,  MD,  on  Friday, 

May  17, 1996,  from  8  a.m.  to  4  p.m. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-084-1,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  95-095-1.  Comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14tb  Street  and 
Independence  Avenue  SW., 

Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  meeting  will  be  held  at  the 
USDA  Center,  4700  River  Road, 
Riverdale,  MD. 

FOR  FURTWR  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling,  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231,  (301)  734- 
6479;  or  e-mail: 
Jbowling@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  92  (referred  to 
below  as  the  regulations)  govern  the 
importation  into  the  Unit^  States  of 
specified  animals  and  animal  products 
in  order  to  prevent  the  introduction  into 
the  United  States  of  various 
communicable  diseases.  The  regulations 
reqiiire  that  certain  animals  be 
quarantined  upon  arrival  in  the  United 
States  as  a  condition  of  importation. 
There  are  two  types  of  quarantine 
facilities  for  animals  being  imported 
into  the  United  States:  government 
operated  facilities  and  privately 
operated  facilities.  The  regiilations 
contain  requirements  for  the  approval  of 
temporary  private  quarantine  facilities 
for  horses;  however,  the  regulations  do 
not  provide  for  the  approval  of 
permanent  private  quarantine  facilities 
for  horses. 

In  an  advance  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  February  26, 1996  (61  FR 
7079,  Docket  No.  95-084-1),  we 
requested  public  comment  on  the  need 
for  and  appropriate  standards  for  the 
establishment  of  permanent  private 
quarantine  facilities  for  horses  imported 
into  the  United  States. 

To  provide  additional  opportunity  for 
public  comment,  we  will  Hold  a  public 


meeting  on  Friday,  May  17, 1996,  The 
meeting  will  be  held  from  8  a.m.  to  4 
p.m.  at  the  offices  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  4700  River  Road,  Riverdale, 

MD.  We  are  seeking  recommendations 
concerning  the  need  for  permanent, 
private  quarantine  facilities,  locations 
where  such  additional  facilities  may  be 
needed,  potential  standards  for  building 
the  facilities,  and  regulatory  oversight. 
Copies  of  a  risk  assessment  related  to 
the  establishment  of  permanent,  private 
horse  quarantine  facilities  will  be 
available  at  the  meeting,  or  may  be 
obtained  from  Dr.  Joyce  Bowling  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

The  meeting  will  be  divided  into 
three  sessions  dealing  with  the 
following  issues: 

1.  Equine  diseases  of  concern  to  the 
U.S.  Department  of  Agriculture  (USDA). 

2.  Requirements  for  bviilding  USDA 
owned  and  operated  facilities  and  the 
costs  involved. 

3.  The  risk  assessment. 

Each  session  will  start  with  a  short 
presentation  by  an  APHIS 
representative.  Afterward,  members  of 
the  public  will  be  provided  an 
opportunity  to  ask  questions  and  make 
comments  concerning  that  session.  It  is 
anticipated  that  90  minutes  will  be 
slotted  for  each  sessicm. 

A  representative  of  APHIS  will 
preside  at  the  public  meeting.  The 
presiding  officer  may  limit  the  time  for 
each  presentation  so  that  everyone  is 
accommodated  and  all  interested 
persons  have  an  opportunity  to 
participate.  Any  written  statements 
submitted  will  be  made  part  of  the 
record.  A  transcript  will  be  made  of  the 
public  meeting  and  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
for  public  inspection. 

Any  persons  wishing  to  make 
presentations  longer  than  5  minutes,  or 
presentations  that  will  require 
audiovisual  equipment,  should  contact 
Dr.  Bowling  in  advance  of  the  meeting. 

APHIS  will  consider  the  comments 
and  recommendations  from  the  meeting 
in  making  a  decision  about  whether  to 
propose  approval  of  permanent,  private 
horse  quarantine  facilities  and,  if  so,  the 
standees  to  be  proposed.  Any  such 
proposal  would  be  published  in  the 
Federal  Register  for  public  comment. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b, 
134c,  134d,  134f,  135, 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.22,  2.80,  371.2(d). 


Done  in  Washington,  DC,  this  1st  day  of 
May  1996. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  96-11212  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  3410-a4-P 


9  CFR  Parts  92, 93, 94, 95, 96,  and  98 

[Docket  No.  94-106-2] 

Importation  of  Animals  and  Animal 
Products;  Public  Hearings 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  a  public 
hearing  on  the  proposed  rule  on  the 
importation  of  animals  and  animal 
products  that  was  published  in  the 
Federal  Register  on  April  18, 1996.  The 
hearing  will  provide  an  additional 
opp>ortunity  for  the  public  to  comment 
on  the  proposal,  which  would  establish 
criteria  for  foreign  “regions”  based  on 
risk  class  levels.  The  criteria  would  be 
used  to  establish  importation 
requirements  for  particular  animals  and 
animal  products  from  different  regions 
outside  the  United  States. 

DATES:  The  public  hearing  will  be  held 
in  Riverdale,  MD,  on  May  22  and,  if 
there  are  more  registered  speakers  than 
can  be  heard  in  one  day,  on  May  23, 
1996.  The  hearing  will  begin  at  9  a.m. 
and  is  scheduled  to  end  at  5  p.m  each 
day. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  USDA  Center  at  Riverside, 
Conference  Center,  4700  River  Road, 
Riverdale,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231,  (301)  734- 
8590. 

SUPPLEMENTARY  INFORMATION: 
Background 

A  public  hearing  will  be  held  on  the 
notice  of  proposed  rulemaking  on  the 
importation  of  animals  and  animal 
products,  published  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
in  the  Federal  Register  on  April  18, 

1996  (61  FR  16977-17105,  Docket  No. 
94-106-1).  The  public  hearing  will  be 
held  in  Riverdale,  MD,  on  May  22  and, 
if  there  are  more  registered  speakers 
than  can  be  heard  in  one  day,  on  May 
23, 1996. 
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A  representative  of  APHIS  will 
preside  at  the  public  hearing.  Any 
interested  party  may  appear  and  be 
heard  in  person,  or  through  an  attorney 
or  other  representative.  We  are 
interested  in  obtaining  the  views  of  the 
public  on  all  aspects  of  the  proposed 
rule. 

Persons  who  wish  to  speak  at  the 
hearing  will  be  asked  to  provide  their 
names  and  affiliations.  Parties  wishing 
to  make  oral  presentations  may  register 
in  advance  by  either:  (1)  Calling  the 
Regulatory  ^alysis  and  Development 
voice  mail  at  (301)  734-4346  and 
leaving  a  message  stating  their  name, 
telephone  munber,  and  organization, 
and  the  approximate  time  necessary  for 
their  presentation;  or  (2)  providing  the 
above  information  by  electronic  mail  to 
dkaczmarski@aphis.usda.gov.  Parties 
responding  by  e-mail  may  wish  to  use 
the  electronic  response  registration  form 
aveulable  at  the  APHIS  Regionalization 
Proposal  Web  Page.  A  list  of  persons 
registered  to  speak  at  the  hearing  will 
also  be  posted  to  the  Web  page  shortly 
before  the  hearing.  The  Web  page  URL 
is  http://www.aphis.usda.gov/PPD/ 
region.  Registration  will  also  be  held  at 
the  hearing  site  pn  May  22, 1996, 
between  8  a.m.  and  8:45  a.m.  Speakers 
will  be  scheduled  in  the  order  ^eir 
registration  is  received.  Advance 
registrations  must  be  transmitted  to 
APHIS  no  later  than  9  a.m.,  d.s.t..  May 
20, 1996. 

The  hearing  will  begin  at  9  a.m.  on 
May  22, 1996.  The  hearing  on  the 
second  day.  May  23, 1996,  will  be  held 
only  if  speakers  who  have  registered  for 
the  first  day  have  not  yet  had  a  chance 
to  speak,  llie  hearing  is  scheduled  to 
end  at  5  p.m.  each  day  that  it  is  held, 
but  may  conclude  at  any  time  if  all 
persons  desiring  to  spe^  have  been 
heard.  The  hearing  officer  may  limit  the 
time  for  each  presentation  so  that  all 
interested  persons  have  an  opportunity 
to  participate.  Attendees  who  wish  to 
speak  but  who  did  not  register  will  be 
provided  time  to  speak  only  after  all 
remstered  speakers  have  b^n  heard. 

We  ask  that  anyone  who  reads  a 
written  statement  provide  two  copies  to 
the  presiding  officer  at  the  hearing.  A 
transcript  will  be  made  of  the  public 
hearing  and  the  transcript  will  be  placed 
in  the  rulemaking  record  and  will  be 
available  for  public  inspection. 

The  purpose  of  the  public  hearing  is 
to  give  all  interested  parties  an 
opportunity  to  present  data,  views,  and 
information  to  the  Department 
concerning  this  proposed  rule. 
Questions  about  the  content  of  the 
proposal  may  be  part  of  a  conunenter’s 
oral  presentation.  However,  neither  the 
presiding  officer  nor  any  other 


representative  of  the  Department  will 
respond  to  the  comments  at  the  hearing, 
except  to  clarify  or  explain  the  proposed 
rule. 

APHIS  intends  to  schedule  additional 
hearings  on  the  proposed  rule  at  various 
locations  around  the  coimtry  over  the 
next  several  months.  We  will  give  notice 
of  these  additional  hearings  in  the 
Federal  Register. 

Done  in  Washington,  DC,  this  1st  day  of 
May  1996. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  96-11238  Filed  5-3-96;  8:45  am] 
BIUJNQ  CODE  3410-34-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 

Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
nonmanufacturer  rule  for  purified 
terephthalic  acdd  groimd  (PTAG)  and 
un-groimd  (PTAU). 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  PTAG  and 
PTAU.  The  basis  for  a  waiver  of  the 
Nonmanufactmer  Rule  for  these 
products  is  that  there  are  no  small 
business  manufacturers  or  processors 
available  to  supply  these  products  to  the 
Federal  Government.  The  effect  of  a 
waiver  would  be  to  allow  an  otherwise 
qualified  Nonmanufacturer  to  supply 
other  than  the  product  of  a  domestic 
small  business  manufactiuer  or 
processor  on  a  Federal  contract  set  aside 
for  small  businesses  or  awarded  through 
the  SBA  8(a)  Program.  The  purpose  of 
this  notice  is  to  solicit  comments  and 
potential  source  information  from 
interested  parties. 

OATES:  Comments  and  sources  must  be 
submitted  on  or  before  May  29, 1996. 
ADDRESSES:  David  Wm.  Loines, 
Prociuement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
SW.,  Washington,  DC  20416,  Tel:(202) 
205-6475. 

SUPPLEMENTARY  INFORMATION:  PubUc  law 
100-656,  enacted  on  November  15, 

1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  small 
business  manufactvuer  or  processor,  if 


the  recipient  is  other  than  the  actual 
manufrcturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  fovmd  a  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  “class  of  products”  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacUirer  must  have 
submitted  a  proposal  for  a  contract 
sohcitation  or  received  a  contract  from 
the  Federal  Government  within  the  last 
24  months.  The  SBA  defines  “class  of 
products”  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  Standard  Industrie 
Classification  Manual.  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  Small  Business  Administration  is 
ciurently  processing  a  request  for  a 
waiver  of  the  Nonmanufactmer  Rule  for 
Pmified  Terephthalic  Acid  Ground 
(PTAG)  and  Un-Ground  (PTAU)  (SIC 
2869,  PSC  6810)  and  invites  the  public 
to  comment  or  provide  information  on 
potential  small  business  manufactmers 
for  this  product. 

In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  the  Procmement  Automated 
Somce  System  (PASS)  and  Thomas 
Register,  and  the  SBA  will  publish  a 
notice  in  the  Commerce  Business  Daily. 
The  pubhc  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
Nonmanufacturer  Rule  for  this  class  of 
products. 

Dated:  April  29, 1996. 

Judith  A.  Roussel, 

Associate  Administrator  Government 
Contracting. 

[FR  Doc.  96-11240  Filed  5-3-96;  8:45  am] 
BOJJNO  CODE  B02S-01-P 


13  CFR  Part  121 

Small  Business  Size  Standards; 

Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
nonmanufacturer  rule  for  tabulating 
paper  (computer  forms,  manifold  or 
continuous). 

summary:  The  Small  Business 
Administration  f SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufactmer  Rule  for  Tabulating 
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Paper.  The  basis  for  a  waiver  of  the 
Nonmanufacturer  Rule  for  these 
products  is  that  there  are  no  small 
business  manufacturers  or  processors 
available  to  supply  these  products  to  the 
Federal  Government.  The  effect  of  a 
waiver  would  be  to  allow  an  otherwise 
qualified  Nonmanufactiuer  to  supply 
other  than  the  product  of  a  domestic 
small  business  manufacturer  or 
processor  on  a  Federal  contract  set  aside 
for  small  businesses  or  awarded  through 
the  SBA  8(a)  Program.  The  purpose  of 
this  notice  is  to  solicit  comments  and 
potential  source  information  firom 
interested  parties. 

OATES:  Comments  and  sources  must  be 
submitted  on  or  before  May  29, 1996. 

ADDRESSES:  David  Wm.  Loines, 
Procurement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
SW.,  Washington,  DC  20416,  Tel:  (202) 
205-6475. 

SUPPLEMENTARY  INFORMATION:  Public  law 
100-656,  enacted  on  November  15, 

1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
mvist  provide  the  product  of  a  small 
business  manufactiuer  or  processor,  if 
the  recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  “class  of  products”  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  Govenunent  within  the  last 
24  months.  The  SBA  defines  “class  of 
products”  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  Standard  Industrie 
Classification  Manual.  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Prociuement  Data 
System. 

The  Small  Business  Administration  is 
currently  processing  a  request  for  a 
waiver  of  the  Nomnanufacturer  Rule  for 
Tabulating  Paper  (computer  forms, 
manifold  or  continuous)  (SIC  2761,  PSC 
7530)  and  invites  the  public  to  conunent 
or  provide  information  on  potential 
small  business  manufacturers  for  this 
product. 


In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  the  Procurement  Automated 
Source  System  (PASS)  and  Thomas 
Register,  and  the  SBA  will  publish  a 
notice  in  the  Commerce  Business  Daily. 
The  public  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
Norunanufactmer  Rule  for  this  class  of 
products. 

Dated:  April  29, 1996. 

Judith  A.  Roussel, 

Associate  Administrator  for  Government 
Contracting. 

[FR  Doc.  96-11239  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  95-ANE-69] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turt)ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwortj^ess 
directive  (AD)  that  is  applicable  to  Pratt 
&  Whitney  ]T9D  series  turbofan  engines. 
This  proposal  would  require  initial  and 
repetitive  eddy  current  inspections  (ECI) 
of  14th  and  15th  stage  high  pressure 
compressor  (HPC)  disks  for  cracks,  and 
removal  of  cracked  disks  and 
replacement  with  serviceable  parts.  This 
proposal  is  prompted  by  a  report  of  a 
14th  stage  HPC  disk  bore  foimd  cracked 
dimng  a  shop  inspection.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  14th  and  15th  stage 
HPC  disk  rupture,  which  could  result  in 
an  uncontained  engine  failure  and 
damage  to  the  aircraft. 

DATES:  Comments  must  be  received  by 
July  5, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Qiief 
Coimsel,  Attention:  Rules  Docket  No. 
95-ANE-69, 12  New  England  Executive 
Park,  Biurlington,  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using  the  following 
Internet  address:  “epd- 
adcomments@mail.hq.faa.gov”. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fitim 
Pratt  &  Whitney,  Publications 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  12  New 
England  Executive  Park,  Burlington, 

MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Kerman,  Aerospace  Engineers, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7130; 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  IDocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do<iet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-ANE-69.”  The 
postcard  will  be  date  stamped  and 
retiumed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No,  95-ANE-69, 12  New 
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England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  received  a  report  of  finding 
diuing  a  shop  inspection  a  cracked  14th 
stage  high  pressure  compressor  (HPC) 
disk  installed  on  a  Pratt  &  Whitney  (PW) 
Model  JT9D-7R4D  tiuhofan  engine.  The 
investigation  revealed  that  the  14th  and 
15th  stage  disk  bores  can  crack  due  to 
a  fatigue  strength  debit  associated  with 
large  unrecrystallized  grain 
microstructure.  This  material 
phenomenon  results  in  an  associated 
debit  to  the  14th  and  15th  stage  HPC 
disk  low  cycle  fatigue  life.  This 
condition,  if  not  corrected,  could  result 
in  14th  and  15th  stage  HPC  disk 
rupture,  which  could  result  in  an 
imcontained  engine  failure  and  damage 
to  the  aircraft. 

The^PAA  has  reviewed  and  approved 
the  technical  contents  of  Non- 
Destructive  Inspection  Procedure  No. 
858  (NDIP-858),  dated  November  7, 

1995,  attached  to  PW  Alert  Service 
Bulletin  (ASB)  No.  JT9D-7R4-A72-524. 
dated  December  13, 1995,  and  ASB  No. 
A6232,  Revision  1,  dated  January  11, 

1996.  That  NDIP  describes  procedures 
for  eddy  current  inspections  (ECI)  of 
14th  and  15th  stage  HPC  disl^  for 
cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initial  and  repetitive  ECI  of  14th 
and  15th  stage  HPC  disks  for  cracks,  and 
removal  of  cracked  disks  and 
replacement  with  serviceable  parts.  The 
actions  would  be  required  to  1% 
accomplished  in  accordance  with  the 
ASB’s  described  previously. 

There  are  approximately  1,100 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
170  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  initial  and  repetitive 
■  ECI  would  take  place  during  regularly 
scheduled  maintenance,  and  would 
.  therefore  require  no  additional  costs  to 
perform  the  actions  required  by  this 
projposed  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  eunong  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
propos^  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 

Is  not  a  “significant  regiilatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
Safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  Docket  No.  9&-ANE-69. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
JT9D-7R4  series,  -59A,  -70A,  -7Q,  and  -7Q3 
turbofan  engines,  with  the  following  14th 
and  15th  stage  high  pressure  compressor 
(HPC)  disk  installed:  part  niunbers  (P/N’s) 
5000814-01,  790014,  789914,  790114, 
5000815-01,  5000815-021,  704315,  704315- 
001,  786215,  786215-001,  704314,  789814, 
and  790214.  These  engines  are  installed  on 
but  not  limited  to  Airbus  A300  and  A310 
series,  Boeing  747  and  767  series,  and 
McDonnell  Douglas  DC-10  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (f)  to 
request  approval  fiom  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 


this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  fiom  the 
applicability  of  this  AO. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  14th  and  15th  stage  HPC  disk 
rupture,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Inspect  14th  stage  HPC  disks,  P/N 
5000814-01,  in  accordance  with  Non- 
Destructive  Inspection  Procedure  No.  858 
(NDIP-858).  dated  November  7, 1995, 
attached  to  PW  Alert  Service  Bulletin  (ASB) 
No.  JT9D-7R4-A72-524,  dated  December  13, 
1995,  as  follows: 

(1)  Perform  an  initial  EQ  for  cracks  as 
follows: 

(1)  For  disks  with  7,000  or  more  cycles 
since  new  (CSN),  and  3,000  or  more  cycles 
in  service  (QS)  since  last  shop  visit,  on  the 
effective  date  of  this  AD,  inspect  within  the 
next  1,000  QS  after  the  effec^ve  date  of  this 
AD,  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  7,000  or  more  CSN,  and 
less  than  3,000  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
4,000  QS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occrus  first. 

(iii)  For  disks  with  less  than  7,000  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  4,000  QS  since  last 
shop  visit,  or  8,000  CSN,  whichever  occurs 
later. 

(iv)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD.  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  EQ  for  cracks  at 
intervals  not  to  exceed  4,000  QS  since  last 
EQ. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(b)  Inspect  14th  stage  HPC  disks,  P/N’s 
790014,  789914,  790114,  and  15th  stage  HPC 
disks,  P/N’s  5000815-01,  5000815-021, 
704315,  704315-001,  786215,  and  786215- 
001,  in  accordance  with  NDIP-858,  dated 
November  7, 1995,  attached  to  PW  ASB  No. 
JT9D-7R4-A72-524,  dated  December  13, 
1995,  or  PW  ASB  No.  A6232,  Revision  1. 
dated  January  11, 1996,  as  applicable,  as 
follows: 

(1)  Perform  an  initial  EQ  for  cracks  as 
follows: 

(i)  For  disks  with  6,500  or  more  CSN,  and 
3,000  or  more  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
the  next  1,000  QS  after  the  effective  date  of 
this  AD,  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  6,500  or  more  CSN,  and 
less  than  3,000  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
4,000  QS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occnirs  first. 

(iii)  For  disks  with  less  than  6,500  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  4,000  QS  since  last 
shop  visit,  or  7,500  CSN,  whichever  occurs 
later. 
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(iv)  For  uoinstalled  disks  on  or  after  the 
effective  date  of  this  AD,  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  EQ  for  cracks  at 
intervals  not  to  exceed  4,000  QS  since  last 
EQ. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(c)  Inspect  14th  stage  HPC  disks,  P/N’s 
704314,  789814,  and  790214,  in  accordance 
with  NI)IP-858,  dated  November  7, 1995, 
attached  to  PW  ASB  No.  A6232,  Revision  1, 
dated  January  11, 1996,  as  follows: 

(1)  Perform  an  initial  EQ  for  cracks  as 
follows: 

(1)  Fot  disks  with  2,000  or  more  CSN,  and 
2,000  or  more  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
the  next  1,000  QS  after  the  effective  date  of 
this  AD,  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  2,000  or  more  CSN,  and 
less  than  2,000  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
3,000  QS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(iii)  For  disks  with  2,000  or  more  CSN,  and 
no  previous  shop  visits,  inspect  within  3,000 
QS  after  the  effective  date  of  this  AD,  or  at 
the  next  shop  visit,  whichever  occurs  first. 

(iv)  For  disks  with  less  than  2,000  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  3,000  CSN. 

(v)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD,  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  EQ  for  cracks  at 
intervals  not  to  exceed  3,000  QS  since  last 
EQ. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(d)  Within  30  days  of  inspection,  report 
inspection  results  on  the  form  labeled  “14th 
and  15th  Stage  HPC  Disk  Inspection  Report,” 
attached  to  PW  NDIP-858,  dated  November 
7, 1995,  attached  to  PW  ASB  No.  A6232, 
Revision  1,  dated  January  11, 1996,  and  PW 
ASB  No.  JT9D-7R4-A72-524,  dated 
December  13, 1995,  to  the  office  and  fax 
number  listed  on  that  form.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

(e)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  separation  of  the  “N”  flange. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Burlington,  Massachusetts,  on 
April  18, 1996. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  96-11171  Filed  5-3-96;  8:45  am] 
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14  CFR  Part  39 
pocket  No.  96-ANE-02] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT80-200  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Pratt  &  Whitney  JT8D-200  series 
turbofan  engines,  that  currently  requires 
periodic  inspection  of  fan  blades  for 
locked  rotors  and  foreign  object  damage 
(FOD),  imlocking  of  shrouds  if 
necessary,  lubrication  of  fan  blade 
shrouds,  and  dimensional  restoration  of 
the  fan  blade  leading  edge.  This  action 
would  add  a  requirement  to  install 
improved  design  fan  blades  as 
terminating  action  for  the  inspections. 
This  proposal  is  prompted  by  the 
introduction  into  service  of  improved 
design  fan  blades.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  fan  blade  failure,  which  can 
result  in  damage  to  the  aircraft. 

DATES:  Comments  must  be  received  by 
July  5, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE^2, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Covmsel,  12  New 
England  Executive  Park,  Burlington, 

MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Rumizen,  .^erospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 


England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argmnents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentd,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on,  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  96-ANE-02.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 

Rules  Docket  No.  96-ANE-02, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  June  5, 1995,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  95-12-19, 
Amendment  39-9270  (60  FR  31388, 

Jime  15, 1995),  applicable  to  certain 
Pratt  &  Whitney  (PW)  JT8D-200  series 
turbofan  engines,  to  require  a  periodic 
inspection  of  fan  blades  for  locked 
rotors  and  foreign  object  damage  (FOD), 
unlocking  of  shrouds  if  necessary, 
lubrication  of  the  fan  blade  shrouds,  and 
dimensional  restoration  of  the  fan  blade 
leading  edge.  That  action  was  prompted 
by  the  determination  that  fan  blades  can 
fail  due  to  high  cycle  fatigue  (HCF) 
cracking.  This  HCF  cracldng  can  be 
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caused  by  FOD,  locked  shrouds,  which 
can  reduce  blade  vibratory  dampening, 
and  leading  edge  erosion,  which  can 
produce  blade  flutter.  That  condition,  if 
not  corrected,  could  result  in  fan  blade 
failure,  which  can  result  in  damage  to 
the  aircraft. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  introduced  into 
service  fan  blades  with  an  improved 
design  configuration  that  is  more 
resistant  to  HCF-induced  failmes. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  A6241,  dated 
January  25, 1996,  that  describes 
procedvires  for  inspection  of  fan  blades 
for  locked  rotors  and  FOD,  unlocking  of 
shrouds  if  necessary,  lubrication  of  fan 
blade  shrouds,  and  dimensional 
restoration  of  the  fan  blade  leading  edge. 
This  ASB  also  provides  procedures  for 
modification  or  replacement  of  fan 
blades  with  an  improved  design 
configuration  that  is  more  resistant  to 
HCF-induced  failures. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-12-19  to  continue  to 
require  the  inspection  and  maintenance 
requirements  of  that  AD,  and  to  add  a 
requirement  to  modify  or  install  the 
improved  design  fan  blades  as 
terminating  action  for  those  inspections 
and  maintenance  requirements. 

The  FAA  estimates  that  1,100  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  19 
work  hoiirs  per  engine  to  accompUsh 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
The  FAA  also  estimates  that  the  parts 
modification  would  cost  is  $2,720  per 
engine,  which  includes  a  manufactiuer’s 
discoimt  of  $1,700  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
propos^  AD  on  U.S.  operators  is 
estimated  to  be  $4,246,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
v£irious  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
vmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  mder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Ihe  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9270  (60  FR 
31388,  June  15, 1995)  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  96-ANE-02. 

Supersedes  AD  95-12-19,  Amendment 

39-9270. 

Applicability:  Pratt  &  Whitney  (PW) 

Models  JT8D-209,  -217,  -217A.  -217C.  and 
-219  tudxifan  engines  that  have  not 
incorporated  PW  Service  Bulletin  (SB)  No. 
6193,  dated  October  31, 1994,  or  with  fon 
blade.  Part  Numbers  (P/N’s)  798821,  798821- 
001, 808121,  808121-001,  809221,  811821, 
851121,  851121-001,  5000021-02,5000021- 
022,  and  5000021-032  installed.  These 
engines  are  installed  on  but  not  limited  to 
McDonnell  Eiouglas  MD-80  aircraft. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraphs  (d)  and  (e)  to  request 
approval  from  the  FAA.  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fen  blade  ^lure,  which  can 
result  in  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Inspect  fen  blades  and  shrouds,  unlock 
fen  blade  shrouds,  lubricate  frm  blade 
shrouds,  restore  leading  edge  dimensions, 
and  modify  or  install  improved  design  fen 
blades  in  accordance  with  the  schedule  and 
procedures  described  in  Parts  1.  2.  and  3  of 
the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  A6241, 
dated  January  25. 1996. 

(b)  Modification  of  fen  blades  to  the 
improved  design  configuration  or  installation 
of  improved  design  fen  blades  in  accordance 
with  Part  3  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6241,  dated 
January  25. 1996,  constitutes  terminating 
action  to  the  inspections  and  maintenance 
actions  described  in  Parts  1  and  2  of  that 
ASB. 

(c)  For  the  purpose  of  this  AD,  the 
accomplishment  effective  date  to  be  used  for 
determination  of  compliance  intervals,  as 
required  by  Section  2  of  PW  ASB  No.  A6241. 
dated  January  25, 1996,  is  defined  as  the 
effective  date  of  this  AD. 

(d)  For  the  purpose  of  this  AD,  “repair”  as 
specified  in  Part  3,  Paragraph  A(l)(b)  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6241,  dated  January  25, 1996,  is  defined  as 
the  refurbishment  of  fen  blades  in  accordance 
with  Part  3,  Paragraph  C  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6241,  dated  January  25, 1996. 

(e)  Alternative  methods  of  compliance  that 
have  been  approved  for  AD  95-12-19  are 
applicable  for  this  AD  and  additional 
approval  is  not  required. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  approi»riate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  altOTnative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
April  1. 1996. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc  96-11168  Filed  5-3-96;  8:45  am] 
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Coast  Guard 
33  CFR  Part  100 
[CG001-96-015] 

RIN  2115-nAE46 

Special  Local  Regulation:  Swim 
Buzzards  Bay  Day,  New  Bedford,  MA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  special  local 
regulation  for  a  swimming  event  known 
as  Swim  Buzzards  Bay  Day.  The  event 
will  be  held  in  Buzzards  Bay, 

Achushnet  River,  on  July  28, 1996,  and 
annually  thereafter  on  a  weekend  in  July 
that  has  favorable  tidal  conditions.  This 
regulation  is  needed  to  protect  the 
participants  from  vessel  traffic  dining 
the  swimming  event. 

DATES:  Comments  must  be  received  on 
or  before  June  20, 1996. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (b).  First  Coast 
Guard  District,  Captain  John  Foster 
Williams  Federal  Building,  408  Atlantic 
Ave.,  Boston,  MA  02110-3350,  or  may 
be  hand  delivered  to  Room  428  at  the 
same  address,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  B.M.  Algeo, 
Chief,  Boating  Affairs  Branch,  First 
Coast  Guard  District,  (617)  223-8311. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDOl-96-015),  the  speciffc  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  8Vi"xll"  unbound 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  requesting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 


plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
Commander  (b).  First  Coast  Guard 
District  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Discussion  of  Proposed  Amendments 

The  aimual  Swim  Buzzards  Bay  Day 
is  a  local,  traditional  event  which  has 
been  held  for  the  previous  two  years  on 
the  Achushnet  River,  New  Bedford/ 
Fairhaven,  MA.  In  the  past,  the  Coast 
Guard  ha&  promulgated  individual 
regulations  for  the  event.  Given  the 
recurring  nature  of  the  event,  the  Coast 
Guard  desires  to  establish  a  permanent 
regulation.  The  proposed  regulation  will 
establish  a  regulated  area  in  the 
Acushnet  River  for  the  1996  event  and 
will  establish  a  piermanent  regulation  for 
following  years.  This  proposal  restricts 
vessels  from  approaching  within  200 
feet  of  participating  swimmers. 

The  event  will  consist  of 
approximately  50  swimmers 
transversing  the  Acushnet  River  from 
Fort  Phoenix  Beach  in  Fairhaven,  MA, 
to  Billy  Woods  Wharf  in  New  Bedford, 
MA.  There  will  be  one  rowing  skiff  per 
participant,  along  with  sponsor 
provided  vessels  on  scene  to  augment  a 
Coast  Guard  patrol  to  alert  boating 
traffic  of  the  presence  of  the  swimmers. 
The  time  period  for  the  event  is  dictated 
by  tidal  conditions.  Subject  to  Coast 
Guard  approval,  the  sponsor  selects  a 
weekend  in  July  that  most  closely 
exhibits  low  tide  at  a  da)rtime  hour 
reasonable  for  holding  the  event. 
Spectator  craft  are  authorized  to  watch 
the  race  from  any  area  as  long  as  they 
remain  200  feet  away  from  any 
participating  swimmer.  In  emergency 
situations,  provisions  may  be  made  to 
establish  safe  escort  by  a  Coast  Guard  or 
Coast  Guard  designated  vessel  for 
vessels  requiring  transit  within  200  feet 
of  participating  swimmers. 

Regulatory  Evaluation 
This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 


minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  limited  duration  of  the 
event,  the  extensive  advisories  that  will 
be  made  to  the  affected  maritime 
community,  and  the  minimal 
restrictions  which  the  regulation  places 
on  vessel  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(55  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  “Small  entities”  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  COMDTINST  16475.1B, 
(as  revised  by  61  FR  13563,  March  27, 
1996)  this  proposal  is  a  special  local 
regulation  issued  in  conjunction  with  a 
regatta  or  marine  parade  and  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  IQD 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows; 
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Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  permanent  section,  100.116,  is- 
added  to  read  as  follows: 

§  100.116 '  Swim  Buzzards  Bay  Day,  New 
Bedford,  MA. 

(a)  Regulated  area.  All  waters  of  the 
Acushnet  River  within  200  feet  of 
participating  swimmers. 

(b)  Specif  local  regulations.  (1)  The 
Coast  Guard  patrol  commander  may 
delay,  modify,  or  cancel  the  race  as 
conditions  or  circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
vmless  participating  in  the  event  or 
imless  authorized  %  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  encoimtering  emergencies 
which  require  transit  through  the 
regulated  area  should  contact  the  coast 
Guard  patrol  commander  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard  designated  escort. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  on-scene  patrol 
commander.  On-scene  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  U.S.  Coast  Guard. 
Upon  hearing  five  or  more  short  blasts 
fi'om  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  proceed  as 
directed.  Members  of  the  Coast  Guard 
Auxiliary  may  also  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(c)  Effective  period.  This  section  is  in 
effect  from  10  a.m.  to  12  p.m.  on  July 
28, 1996,  and  each  year  there£ifter  on  a 
date  and  times  published  in  the  Federal 
Register. 

Dated:  April  23, 1996. 

JX.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
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37  CFR  Ch.  II 
[Docket  No.  96-2] 

Eligibility  for  the  Cable  Compulsory 
License 

agency:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Notice  of  inquiry. 


SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  opening  a 
rulemaking  proceeding  to  consider  the 
eligibility  for  the  cable  compulsory 
license  of  open  video  systems  of 
telephone  companies  which  retransmit 
broadcast  sign^.  The  Office  requests 
interested  parties  to  submit  comments 
as  to  whether,  and  what  extent,  open 
video  systems  may  make  use  of  the 
cable  compulsory  license. 

DATES:  Comments  should  be  received  on 
or  before  July  5, 1996.  Reply  comments 
are  due  on  or  before  Jime  5, 1996. 
ADDRESSES:  If  delivered  BY  MAIL, 
fifteen  copies  of  written  comments 
should  be  addressed  to  Office  of  the 
General  Couiisel,  Copyright  GC/I&R,  PO 
Box  70400,  Southwest  Station, 
Washington,  DC  20024.  If  delivered  BY 
HAND,  fifteen  copies  of  written 
comments  should  be  brought  to:  Office 
of  the  General  Counsel,  Copyright 
Office,  James  Madison  Memorial 
Building,  Room  LM— 407,  First  and 
Independence  Avenue,  SE., 

WasMngton,  DC  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  or  William  Roberts,  Senior 
Attorney  for  Compulsory  Licensea, 
Telephone  (202)  707-8380  or  Telefax 
(202) 707-8366. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  111  of  the  Copyright  Act,  17 
U.S.C.,  grants  a  compul^ry  copyright 
license  to  cable  television  systems  for 
the  retransmission  of  over-the-air 
broadcast  stations  to  their  subscribers. 

In  exchange  for  the  license,  cable 
operators  submit  royalty  payments, 
along  with  statements  of  accoimt 
detailing  their  retransmissions,  tO'the 
Copyright  Office  on  a  semi-annual  basis, 
wlfich  deposits  the  royalties  with  the 
United  States  Treasury  in  interest 
bearing  accounts  for  later  distribution  to 
copyright  owners  of  non-network 
broadcast  programming. 

Cable  systems  determine  their  royalty 
payments  according  to  a  calculation 
formula  devised  by  Congress  in  1976. 17 
U.S.C.  111(d).  Payments  are  made  based 
upon  a  cable  system’s  gross  receipts 
from  subscribers  for  the  retransmission 
of  broadcast  signals.  The  statute 
subdivides  cable  systems,  based  on  their 
gross  receipts  totals,  into  three 
categories:  Small,  mediiun  and  large. 
Small  systems  pay  a  fixed  amoimt 
without  regard  to  the  niunber  of 
broadcast  signals  they  retransmit,  while 
medium-sized  systems  pay  a  royalty 
within  a  specified  range,  with  a 
maximum  amoimt,  based  on  the  number 
of  signals  they  retransmit. 


Large  cable  systems,  which  pay  over 
ninety  percent  of  royalties  submitted  by 
cable  systems,  calotte  their  royalties 
according  to  the  munber  of  distant 
broadcast  signals  which  they  retransmit 
to  their  subs^bers.^  These  cable 
systems  pay  a  percentage  of  their  gross 
receipts  for  ea^  distant  signal  they 
retransmit,  and  diffnant  royalty  rates 
apply  to  difierent  signals,  depending 
upon  the  total  munber  of  distant  signals 
carried.  Determining  when  a  broadcast 
signal  is  distant,  wlmt  rate  must  be 
applied  to  it,  and  the  royalty  due  for  the 
signal  is,  for  the  most  part,  determined 
by  reference  to  the  rules  and  regulations 
of  the  Federal  Communications 
Commission  governing  cable  systems 
that  were  in  effect  on  April  15, 1976. 
Copyright  payments  imder  section  IM 
of  the  Copyright  Act  today  are, 
therefore,  dependent  upon  the  manner 
in  which  the  cable  television  industry 
was  regulated  in  1976. 

Section  111(f)  defines  a  “cable 
system”  as  follows: 

A  "fcable  system”  is  a  facility,  located  in 
any  State,  Territory,  Trust  Territory,  or 
Possession,  that  in  whole  or  in  part  receives 
signals  transmitted  or  programs  broadcast  by 
one  or  more  television  broadcast  stations 
licensed  by  the  Federal  Communications 
Commission,  and  makes  secondary 
transmissions  of  such  signals  or  programs  by 
wires,  cables,  microwave,  or  other 
communications  charmels  to  subscribing 
members  of  the  public  who  pay  for  such 
service.  For  purposes  of  determining  the 
royalty  fee  under  subsection  (d)(1).  two  or 
more  cable  systems  in  contiguous 
communities  under  common  ownership  or 
control  or  operating  from  one  head-end  shall 
be  consider^  as  one  system. 

17  U.S.C.  111(f). 

At  the  time  of  passage  of  the 
Copyright  Act,  the  only  type  of 
retransmission  system  serving 
subscribers  with  broadcast  programming 
was  traditiontd  wired  cable  systems 
regulated  as  such  by  the  FCC. 
Consequently,  it  was  generally  well 
understood  in  1976  what  was  meant  by 
“cable  system”  for  piuposes  of  section 
111.  However,  begiiming  in  the  early  to 
mid-1980’s,  retransmission  services 
other  than  traditional  wired  cable 
systems  came  into  existence.  Like 
traditional  wired  cable  systems,  these 
other  services  were  capable  of 
delivering  broadcast  signals  to  their 
subscribers,  and  they  sought  eligibility 
for  the  section  111  license. 

The  addition  of  new  retransmission 
providers  significantly  altered  the 


*  For  large  cable  systems  which  retransmit  only 
local  broadcast  signals,  there  is  still  a  minimiun 
royalty  fee  which  must  be  paid.  This  minimum  fee 
is  not  applied,  however,  once  the  cable  system 
carries  one  or  more  distant  signals. 
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complexion  of  the  video  marketplace  as 
it  existed  at  the  time  of  passage  of  the 
Copyright  Act.  Not  only  did  new  faces 
appear,  but  the  FCC  of  the  late  70’s  and 
early  80’s  took  a  decidedly  deregulatory 
stance  with  respect  to  the  industry.  The 
Commission  lifted  its  distant  signal  and 
syndicated  exclusivity  restrictions,  see 
Mahite  T.V.  of  New  York,  Inc.  v.  FCC, 

652  F.2d  1140  (2d  Or.  1981),  cert, 
denied  sub.  nom..  National  Football 
League,  Inc.  v.  FCC,  454  U.S.  1143 
(1982),  which  formed  the  bedrock  of 
determining  section  111  copyright  fees, 
and  the  Commission’s  must-carry  rules 
fell  to  court  challenge.  See  Quincy  Cable 
T.V.,  Inc.  V.  FCC,  768  F.2d  1434  (D.C. 

Cir.  1985),  cert,  denied,  476  U.S.  1169 
(1986)  and  Century  Communications  v. 
FCC,  835  F.2d  292  (D.C.  Cir.  1987),  cert, 
denied,  486  U.S.  1032  (1988).  Thus, 
three  sets  of  rules — distant  signal 
carriage,  syndicated  exclusivity  and 
must-carry — ^while  still  appUcable  by 
statute  to  the  compulsory  Ucense  royalty 
calculation,  no  longer  had  a  life  of  their 
own.  The  Copyright  Office  has  been 
attempting  to  de^  with  the 
consequences  of  these  eliminations  ever 
since. 

With  new  retransmission  providers 
seeking  to  use  17  U.S.C.  Ill,  the 
Copyright  Office  opened  a  rulemaking 
proceeding  to  consider  the  issue. 
Specifically,  the  Office  considered  the 
eUgibihty  of  wireless  cable  systems 
(K^tDS  and  MDS),  satelUte  master 
antenna  television  systems  (SMATVs), 
and  satellite  carriers.  ^  In  a  Notice  of 
Proposed  Rulemaking,  the  Office 
proposed  new  regulations  that  would 
govern  the  conditions  under  which 
SMATVs  woidd  qualify  for  compulsory 
licensing  imder  section  111,  annoimced 
a  preliminary  decision  that  wireless 
cable  was  not  eUgible,  and  a  poUcy 
decision  that  satellite  carriers  were  not 
eUgible.  56  31580  Qufy  11, 1991). 

The  Office  confirmed  that  wireless  cable 
and  satellite  carriers  were  not  eligible  in 
final  regulations.  57  FR  3284  (Janueiry 
29, 1992).3  The  decision,  with  respect  to 
satellite  carriers,  has  withstood  judicial 
challenge.  See  Satellite  Broadcasting 
Communications  Association  v.  Oman, 
17  F.3d  344  (11th  Cir.),  cert,  denied,  115 
S.Ct.  88  (1994). 

In  late  1994,  Congress  passed 
legislation  to  overturn  the  Office’s  final 
regulations  with  respect  to  wireless 


^The  proceeding  initially  considered  the 
eligibility  of  only  SMATVs  and  wireless  cable.  51 
FR  36706  (October  IS,  1986).  The  comment  period 
was  later  reopened  to  consider  satellite  carriers.  52 
FR  28731  (August  3, 1987). 

3  The  Office  has  yet  to  issue  final  regulations  for 
SMATVs,  but  has  made  a  preliminary  finding  that 
they  are  eligible  for  17  U.S.C  111.  See  56  FR  31593 
Ouly  11, 1991). 


cable.  The  Satellite  Home  Viewer  Act  of 
1994,  Pub.L.No.  103-369,  amended  the 
section  111(f)  definition  of  a  “cable 
system’’  to  specifically  include  systems 
which  retransmit  broadcast 
programming  via  microwave.  It  is  now 
clear  that  wireless  cable  systems  are 
eUgible  for  section  111.  SatelUte 
carriers,  however,  stiU  do  not  quaUfy, 
and  must  use  the  Ucense  found  in  17 
U.S.C.  119. 

Telecommunications  Act 

'The  Copyright  Office’s  SMATV, 
wireless  cable  and  satelUte  carrier 
rulemaking  proceeding  was  prompted 
by  a  video  marketplace  in  the  80’s  that 
differed  significantly  fiom  that  of  the 
70’s.  It  is  readily  apparent  that  the  video 
marketplace  of  the  90’s  and  the  future 
will  be  ever  more  different. 

In  February  1996,  Congress  enacted 
the  Telecommunications  Act.  Pub.L.No. 
104-104, 110  Stat.  56  (1996).  Among  the 
sweeping  reforms  and  actions  of  this 
legislation  is  recognition  and 
authorization  of  telephone  company 
entry  into  the  video  marketplace. 

Section  653  of  the  Commimications  Act, 
as  amended,  now  provides  that  “[a] 
local  exchange  carrier  may  provide 
cable  service  to  its  cable  service 
subscribers  in  its  telephone  service  area 
through  an  open  video  system  that 
compUes  widi  this  section.’’  47  U.S.C. 
653(a)(1). 

Prior  to  passage  of  the 
Telecommunications  Act,  the  telephone 
companies  had  been  prohibited  from 
entering  the  cable  television  business 
within  their  own  service  areas.  The 
Federal  Communications  Commission 
was,  however,  considering  the 
possibiUty  of  authorizing  telephone 
companies  to  lease  channel  capacity 
over  its  phone  lines  to  third  parties  who 
would  provide  video  service  to  phone 
company  subscribers.  See  First  Report  & 
Order  in  Docket  No.  87—266,  56  FR 
65464  (December  17, 1991).  Known  as 
video  dialtone,  the  FCC  issued 
experimental  Ucenses  to  a  handful  of 
video  dialtone  operators,  several  of 
whom  have  already  begim  service  to 
subscribers.  These  operators  provide 
original  and  source  licensed 
programming,  as  well  as  retransmission 
of  over-the-air  broadcast  signals. 

The  Telecommimications  Act  has 
terminated  the  FCC’s  video  diedtone 
proceeding  by  expressly  allowing 
telephone  entry  into  cable  throu^ 
“open  video  systems.”  See  section 
302(b)(3);  Report  and  Order  in  Docket 
No.  96-46,  61  FR  10475  (March  14, 
1996)(eUminating  video  dialtone 
rulemaking  proceeding).  Under  the 
Telecommunications  Act’s 
authorization,  telephone  companies  can 


act  not  only  as  common  carriers 
providing  ffie  pipeline  between  third 
party  progrem  providers  and 
subscribers,  but  can  offer  programming 
services  themselves.  This  creates  a 
possibiUty,  with  respect  to  broadcast 
retransmission,  of  several  program 
providers  using  the  same  facility  to 
provide  subscribers  with  broadcast 
signals. 

The  structure  and  appearance  of  open 
video  systems  remains  largely 
ujoresolved  at  this  time.  Private  industry 
is  still  very  much  in  the  planning  stage, 
while  the  FCC  is  conducting  a 
rulemaking  proceeding  to  determine  the 
amount  and  extent  of  regulation  that 
open  video  systems  will  require.  See 
Notice  of  Proposed  Rulemaking  in 
Docket  No.  96-46,  61  FR  10496  (March 
14, 1996).  The  Telecommunications  Act 
directs  the  Commission  to  apply  much 
of  its  cable  regulations  to  open  video 
systems,^  but  of  course  the  FCC’s  cable 
rules  in  effect  in  1976  will  have  no 
appUcation  to  such  systems. 

While  Congress  has  cleared  the  path 
for  telephone  entry  into  the  broadcast 
retransmission  business  for 
commimications  law  purposes,  it  has 
not  taken  any  action  to  resolve  the 
copyright  Ucensing  aspects.  Section 
653(c)(4)  of  the  Communications  Act,  as 
amended,  provides  that  “[njothing  in 
this  Act  precludes  a  video  programming 
provider  making  use  of  an  open  video 
system  from  being  treated  as  an  operator 
of  a  cable  system  for  purposes  of  section 
111  of  title  17,  United  States  Code.” 
Some  have  argued  that  this  provision  is 
a  congressional  affirmation  that  open 
video  systems  are  eUgible  for  section 
111  Ucensing.  The  plain  language  of  the 
provision,  however,  beUes  that 
argiunent.  Section  653(c)(4)  simply 
states  that  nothing  in  the 
Telecommunications  Act,  by  itself,  shall 
be  construed  as  preventing  open  video 
systems  from  being  considered  as  a 
section  111  cable  system;  it  says  nothing 
about  whether  such  systems  can  he 
considered  cable  systems  under  the 
terms  of  section  111  of  the  Copyright 
Act.  It  matters  Uttle  to  the  cop3nright 
inquiry  that  an  open  video  system  is  a 
cable  system  under  the 
Telecommunications  Act  if  it  is  not  a 
cable  system  under  the  Copyright  Act. 
Further,  there  is  not  any  legislative 
history  to  the  Telecommunications  Act 
that  demonstrates  congressional 
intention  to  amend  or  otherwise  clarify 
the  eUgibiUty  of  open  video  systems  for 
section  111  vmder  the  Copyright  Act.^ 


^Examples  are  the  sports  exclusivity,  network 
non-duplication,  and  s)rndicated  exclusivity  rules. 

’  Section  653(c)(4)  comes  from  the  Senate  bill, 
which  stated  “  [njothing  in  this  Act  precludes  a 
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Recent  Filings 

Although  telephone  entry  into  the 
cable  business  was  under  consideration 
at  the  FCC  for  some  time  before 
enactment  of  the  Telecommunications 
Act,  the  Copyright  Office  has  not 
considered  such  entry  in  terms  of  the 
cable  compulsory  license.^  As  noted 
above,  through  agency  interpretation 
and  legislative  amendment,  the  section 
111  license  is  available  tor  traditional 
wired  cable  systems,  wireless  cable 
systems,  and  SMATV  systems.  The 
Ofiice  now  must  consider  the  eligibility 
of  open  video  systems. 

For  the  second  accoimting  period  of 
1995,  the  Copyright  Office  has  received 
statements  of  accoimt  and  royalty  filings 
firom  three  systems  identifying 
themselves  as  video  dialtone  operators. 
Interface  Communications  Group,  Inc. 
identifies  itself  as  a  “video  dialtone 
system  being  conducted  by  U.S.  West 
Communications,  Inc.  in  Omaha, 
Nebraska.”  Qdifomia  Standard 
Television  Corp.  identifies  itself  as  a 
video  dialtone  programmer  whose 
“physical  facilities”  are  owned  by 
Pacific  Bell.  And  Anchor  Pacific  Corp. 
also  identifies  itself  as  a  video  dialtone 
programmer  whose  “physical  facilities” 
are  owned  by  Pacific  Bell. 

These  three  filings  represent  the  first 
claims  of  eligibility  under  17  U.S.C.  Ill 
by  an  open  video  system  (formerly 
known  as  video  dialtone).  The  Office 
expects  that  the  number  of  filings  for 
future  accoimting  periods  will  increase, 
particularly  in  light  of  the 
Telecommunications  Act.  We,  therefore, 
feel  that  now  is  an  appropriate  time  to 
open  a  rulemaking  proceeding  to 
consider  the  eligibility  issue. 

Request  for  Comments 

The  threshold  issue  in  this 
rulemaking  proceeding  is  whether  open 
video  systems  are  cable  systems  within 
the  meaning  of  17  U.S.C.  111.  The 
initial  filings  we  have  received  appear 
to  be  from  independent  program 
providers  leasing  access  on  an  open  . 
video  system  created  by  a  telephone 
company.  The  Telecommunications  Act 
now  allows  telephone  companies  to  act 
as  program  providers  as  well.  We  solicit 
comment  on  whether  both  independent 
program  providers  and  telephone 
companies  should  be  eligible  for  section 


video  programming  provider  making  use  of  a 
common  carrier  video  platform  from  being  treated 
as  an  operator  of  a  cable  system  for  purposes  of 
section  111  of  title  17.  United  States  Code.” 

« During  the  legislative  process  of  the 
Telecommunications  Act,  proposals  were 
considered  to  specifically  address  telephone 
company  eligibility  for  17  U.S.C  111.  Such 
amendments,  however,  were  not  included  in  the 
Telecommunications  Act. 


Ill  and,  if  so,  under  what 
circumstances.  We  cdso  seek  comment 
as  to  whether  a  telephone  company 
providing  an  open  video  system,  and 
not  itself  engaged  in  retransmitting 
broadcast  programming,  is  eligible  for 
the  passive  carrier  exemption  of  section 
111(a)(3),  and  imder  what 
circumstances. 

In  addressing  the  threshold  eligibility 
issue,  we  request  that  the  commentators 
direct  their  responses  to  a  consideration 
of  17  U.S.C.  Ill  as  a  whole,  as  opposed 
to  solely  the  section  111(f)  definition  of 
a  “cable  system.”  In  the  wireless/ 
SMATV/satellite  carrier  rulemaking 
proceeding  some  commentators  focused 
on  the  section  111(f)  definition,  and  did 
not  discuss  how  the  rest  of  section  111 
might  or  might  not  apply  to  a  particular 
system.  The  Office  stated  in  the  1992 
f^al  rules  that  section  111  must  be 
interpreted  as  a  whole  in  determining 
whe^er  a  particular  retransmission 
provider  is  eligible  for  compulsory 
licensing.  See  57  FR  3292  (1992) 

(“[Elach  part  of  a  section  should  be 
construed  in  connection  with  every 
other  part  or  section  so  as  to  produce  a 
harmonious  whole.  Thus,  it  is  not 
proper  to  confine  interpretation  to  the 
one  section  to  be  construed,”  citing  2A 
Sutherland,  Stat.  Const.  46.05  (5th  ed. 
1992)).  Consequently,  we  direct  the 
commentators’  attention  to  the 
particular  applicability  of  all  17  U.S.C. 
Ill  provisions,  particularly  the  royalty 
calculation  scheme.  In  particular,  we  are 
interested  in  how  the  1976  distant 
signd  carriage  and  syndicated 
exclusivity  rules  mi^t  or  might  not  be 
appUcable  to  open  video  systems.  We 
are  also  interested  in  how  an  open  video 
system  would  apply  the  1976  must- 
carry  rules,  plus  ADI,  to  determine 
local/distant  status,  particularly  where 
there  is  not  an  estabUshed  tradition€d 
wired  cable  system  operating  in  the 
same  service  area  as  ^e  open  video 
system.  And,  we  are  interested  in 
knowing  how  the  “contiguous 
communities”  provision  of  the  section 
111(f)  cable  definition  might  or  might 
not  apply  to  open  video  systems. 

Asiae  fi-om  the  threshold  eUgibility 
question,  the  Office  directs  the 
commentators  to  practical  questions 
arising  firom  the  filing  of  statements  of 
accoimt  and  payment  of  royalty  fees. 
Thus,  we  request  commentators  favoring 
17  U.S.C.  Ill  eligibility  of  open  video 
systems  to  detail  what  changes,  if  any, 
are  required  in  the  Copyright  Office 
statement  of  accoimt  forms  to 
accommodate  open  video  system  filings. 
We  are  especially  interested  in  a 
detailed  analysis  of  how  an  open  video 
system  would  calculate  its  gross 
receipts,  and  what  fees  and  charges 


would  be  included.  We  also  seek 
comment  as  to  whether  the  statement  of 
accoimt  form  should  require  all  filers  to 
identify  what  type  of  cable  system  they 
are  (SMATV,  wireless,  traditional  wired, 
etc.).  Finally,  we  seek  conunent  as  to 
how  current  Office  policies  and 
practices,  such  as  application  of  the 
3.75%  rate,  non-allocation  among 
subscriber  groups,  and  the 
grandfathering  of  broadcast  signals 
would  apply. 

In  directing  interested  parties’ 
attention  to  the  above-identified  issues, 
we  do  not  wish  to  limit  the  scope  or 
focus  of  the  comments  in  any  way.  We 
therefore  welcome  all  comments 
regarding  application  of  17  U.S.C  111  to 
open  video  systems. 

Dated:  May  1, 1996. 

Marybedi  Peters. 

Register  of  Copyrights. 

Approved  by: 

James  H.  Billington, 

The  Librarian  of  Congress. 

(FR  Doc.  96-11226  Filed  5-3-96;  8:45  ami 
BRUNO  CODE  1410-30-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  162-2-00026;  FRL-5466-2] 

Approval  and  Promulgation  of  State 
Implementation  Pians;  California  State 
Implementation  Plan  Revision,  San 
Jo^uin  Valley  Unified  Air  Pollution 
Control  DistricL  Santa  Barbara  County 
Air  Pollution  Control  District,  South 
Coast  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  fi-om 
aerospace  assembly  and  compionent 
manufacturing  operations,  motor 
vehicle  and  mobile  equipment  coating 
operations,  crude  oil  production  and 
separation,  and  storage  of  reactive 
org^c  compound  liquids  (ROC). 

^e  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
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revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
this  docxmient.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  Jime  5, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 

Enviroiunental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA’s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  “M”  Street  SW., 
Washington,  D.C.  20460. 

California  Air  Resomx:es  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  Suite  #200,  Fresno, 
CA  93721. 

Santa  Barbara  County  Air  Pollution 
Control  District,  26  Castilian  Drive,  B- 
23,  Goleta,CA  93117. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  95812. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Liu,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1199. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  following  rules 


San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
Rule  4602 — ^Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations,  Santa 
Barb^  County  Air  Pollution  Control 
District  (SBCAPCD)  Rule  325 — Crude 
Oil  Production  and  Separation, 
SBCAPCD  Rule  326 — Storage  of 
Reactive  Organic  Compoimd  Liquids, 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1124 — ^Aerospace  Assembly  and 
Component  Manufacturing  Operations. 
California  Air  Resources  Board 
submitted  the  rules  to  EPA  on  the 
.following  dates:  October  13, 1995, 

March  29, 1994,  March  29, 1994,  and 
February  24, .1995,  respectively.  For 
further  infmmation,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  18, 1996. 

Felicia  Marcus, 

Regional  Administrator 

[FR  Doc.  96-11206  Filed  5-3-96;  8:45  am] 

BILUNQ  CODE  6560-6(MN 


40  CFR  Part  52 

[OH93-1 -7290b;  FRL-5467-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  Particulate  Matter  contingency 
measures  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
Ohio  on  July  17, 1995.  This  submittal 
addresses  the  Federal  Clean  Air  Act 
requirement  to  submit  contingency 
measures  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM)  for 
the  areas  designated  as  nonattainment 
for  the  PM  National  Ambient  Air 
Quality  Standards  (NAAQS). 
Contingency  measures  are  emission 
reductions  which  are  to  be 
implemented,  with  no  further  action,  in 
the  event  that  an  area  fails  to  meet  air 
quality  standards.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  this  action  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 


in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  June  5, 
1996. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA’s  analysis  of  it  are  available  for 
inspection  at;  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated;  April  19, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator 

[FR  Doc.  96-11201  Filed  5-03-96;  8:45  am) 

BILUNQ  CODE  6560-60-P 


40  CFR  Part  52 

IUT18-1-€778b;  FRL-5500-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
^mission  Statement  Regulation,  Ozone 
Nonattainment  Area  Designation, 
Definitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  revision  to  the  Utah  State 
Implementation  Plan  (SIP)  that  was 
submitted  by  the  Governor  of  Utah  on 
November  12, 1993,  for  the  purpose  of 
implementing  an  emission  statement 
program  for  stationary  sources  within 
the  Salt  Lake  and  Davis  Counties  (SL£)C) 
ozone  nonattainment  area.  The  emission 
statement  inventory  regulation,  Utah  Air 
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Conservation  Regulation  (UACR)  R307- 
1-3. 5. 4.,  was  submitted  by  the  State  to 
satisfy  the  Clean  Air  Act  (CAA),  as 
amended  in  1990,  requirements  for  an 
emission  statement  program  to  be  part 
of  the  SIP  for  Utah.  EPA’s  approval  will 
serve  to  make  the  emission  statement 
inventory  regulation  federally 
enforceable.  In  addition,  EPA  is 
proposing  to  approve  other  minor 
changes  involving  definitions  in  UACR 
R307-1-1.  and  the  ozone  nonattainment 
area  designation  definition  in  UACR 
R307-1-3.3.3. 

In  the  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State’s 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  5, 
1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  R.  Long, 
Director,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 

Copies  of  the  dociunents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  8,  Air 
Program,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466, 
Telephone  number:  (303)  312-6479. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Riegister. 


Dated:  September  29, 1995. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
May  1, 1996. 

IFR  Doc.  96-11199  Filed  5-3-96;  8:45  am) 
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40CFRPart52 

[CA  140-1 0-7261 b;  FRL-6457-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 
and  Ventura  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP),  which 
concern  the  control  of  volatile  organic 
compoimd  (VCXH)  emissions  fi-om  the 
storage  and  transfer  of  organic  liquids 
and  tank  degassing  operations. 

The  intended  enect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state’s  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
revision  amendments  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  these  rules.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  5, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105—3901. 

Copies  of  the  rules  and  EPA’s 
evaluation  reports  of  the  rules  are 


available  for  public  inspection  at  EPA’s 
Region  9  office  during  normal  business 
hovurs.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  “L”  Street,  Sacramento,  CA  95814. 
Placer  County  Air  Pollution  Control  District. 

11464  B  Avenue,  Auburn,  CA  95603. 
Ventura  County  Air  Pollution  Control 
District,  Rule  Development  Section,  669 
County  Square  Drive,  Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5— 3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  Sm 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1191,  email: 
james.duane@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  Placer  Coimty 
Air  Pollution  Control  District’s  Rule 
212,  “Storage  of  Organic  Liquids,’’  and 
Rule  215,  “Transfer  of  Gasoline  into 
Tank  Tnicks,  Trailers  and  Railroad  Tank 
Cars  at  Loading  Facilities,’’  and  the 
Ventura  Coimty  Air  Pollution  Control 
District’s  Rule  74.26,^‘Crude  Oil  Storage 
Tank  Degassing  Operations,’’  and  Rule 
74.27,  “Gasoline  and  ROC  Uquid 
Storage  Tank  Degassfing  Operations.’’ 
These  rules  were  submitt^  to  EPA  on 
January  24, 1995  (Rules  215,  74.26,  and 
74.27)  and  October  13, 1995  (Rule  212), 
by  the  California  Air  Resources  Board. 
For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 
Authority:  42  U.S.C  7401-7671q. 

Dated:  March  11, 1996. 

Felicia  Marcus, 

Regional  Administrator. 

[FR  Doc.  96-11195  Filed  5-03-96;  8:45  am] 
BILLING  CODE  6560-60-W 


40CFR  Part  52 

[IL129-1-7046b;  FRL-5464-01 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a  State 
revision  to  the  Illinois  sulfur  dioxide 
State  Implementation  Plan  (SCh  SIP), 
submitted  on  March  14, 1995.  This 
revision  revises  the  SO2  emission 
limitations  appUcable  to  Madison 
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Dated:  April  19, 1996. 

John  P.  DeVillars, 

Regional  Administrator,  Region  I. 


County  through  three  Federally 
enforceable  State  operating  permits. 

In  the  final  rules  section  of  this 
Federal  Register,  the  USEPA  is 
publishing  a  full  approval  of  the  State’s 
SIP  revision  request  as  a  direct  final  rule 
without  prior  proposal,  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  these  actions,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule. 

If  USEPA  receives  timely  comments 
adverse  to  or  critical  of  the  approval, 
which  have  not  been  addressed  by  the 
State  or  USEPA,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  June  5, 
1996. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA ’s  analysis  of  it  are  available  for 
inspection  at: 

Air  and  Radiation  Division,  Air 
Programs  Branch,  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Onischak,  Environmental 
Engineer,  Air  Programs  Branch,  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604,  (312)  353-5954. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  April  18, 1996. 

David  Kee, 

Acting  Regional  Administrator. 

[FR  Doc.  96-11197  Filed  5-6-96;  8:45  am] 
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40CFRPart70 

[AD-FRL-5466-3] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  State  of 
Rhode  Island 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  source- 
category  limited  interim  approval  of  the 
Operating  Permit  Program  submitted  by 
the  State  Rhode  Island.  Rhode  Island’s 
Operating  Permit  Program  was 
submitted  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  states  develop,  and  submit 
to  EPA,  programs  for  issuing  opterating 
permits  for  all  major  stationary  sources 
Md  to  certain  other  sources.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  promulgating  source-category 
limited  interim  approval  of  the  Rhode 
Island  Operating  Permit  Program  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  submittal 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  Jime  5, 1996 
ADDRESSES:  Comments  should  be 
addressed  to  Ida  E.  Gagnon,  Air  Permits, 
CAP,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203-2211.  Copies  of  the 
State’s  submittal  and  other  supporting 
information  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  11th 
floor,  Boston,  MA  02203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Gagnon,  Air  Permits,  CAP,  U.S. 
Environmental  Protection  Agency, 
Region  1,  JFK  Federal  Building,  Boston, 
MA  02203-2211,  (617)  565-3500. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C  7401-7671q. 


[FR  Doc.  96-11082  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  6560-50-P 


40  CFR  Part  300 

IFRL-5467-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 
Bio-Ecology  Systems  Superfund  Site 
from  the  National  Priorities  List  and 
Request  for  Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Bio-Ecology  Systems 
(Bio-Ecology)  Superfund  site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  Part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  Texas  through  the  (Texas 
Natural  Resource  Conservation 
Commission)  (TNRCC)  have  determined 
that  all  appropriate  actions  under 
CERCLA  have  been  implemented  and 
that  no  further  cleanup  is  appropriate. 
Moreover,  EPA  and  the  State  have 
determined  that  response  activities 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  for  deletion  for 
thirty  (30)  days  after  publication  of  this 
notice  in  the  Federal  Register  and  a 
newspaper  of  recoM. 

ADDRESSES:  Comments  may  be  mailed 
to:  Ms.  Olivia  Rodriguez  Balandran, 
Community  Relations  Coordinator,  U.S. 
EPA,  Region  6  (6SF-P),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 1- 
800-533-3508  or  (214)  665-6584. 

Information  Repositories: 
Comprehensive  information  on  this  site 
is  available  through  the  EPA,  Region  6, 
Public  Docket,  located  at  the  EPA, 
Region  6,  Library  Office  and  is  available 
for  viewing  from  8:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  excluding 
holidays.  The  Library  Office  address  is: 
U.S.  EPA,  Region  6,  Library,  12th  Floor, 
1445  Ross  Avenue,  Dallas,  "Texas  75202- 
2733,  Phone:  (214)  665-6424  or  665- 
6427. 
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Backgroimd  information  from  the 
Regional  Public  Docket  is  available  for 
viewing  at  the  Bio-Ecology  Systems 
Superfund  Site  information  repositories 
located  at: 

Grand  Prairie  Qty  Hall,  317  College 
Street,  Grand  Prairie,  Texas  75050 
Grand  Prairie  City  Library,  901  Conover, 
Grand  Prairie,  Texas  75051 
U.S.  Environmental  Protection  Agency. 
Region  6,  Library,  12th  Floor,  1445 
Ross  Avenue,  Dallas,  Texas  75202— 
2733,  Phone:  (214)  665-6424  or  665- 
6427 

Texas  Natural  Resource  Conservation 
Commission,  12118  North  IH-35, 
Building  D,  Room  190,  Austin,  Texas 
78753,  Phone:  (512)  239-2920 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  R.  Franke,  Remedial  Project 
Manager  (6SF-AT),  U.S.  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
Phone:  (214)  665-8521. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 
1.  Introduction 

n.  National  Priorities  List  (NPL)  Deletion 
Criteria 

in.  Deletion  Procedures 
IV.  History  and  Basis  for  Intended  Site 
Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Bio-Ecology  Systems 
Superfund  site.  Grand  Prairie,  Dallas 
County,  Texas,  firom  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  Code  of 
Federal  Regulations,  Title  40  (40  CFR), 
Part  300,  and  requests  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  pubUc  health,  welfare,  or  the 
environment,  and  maintains  the  NPL  as 
the  Ust  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fimd  (Fxmd). 
Piu^uant  to  Section  300.425(e)(3)  of  the 
NCP,  any  site  deleted  firom  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

The  EPA  will  accept  comments 
concerning  this  proposal  for  thirty  (30) 
days  after  pubfication  of  this  notice  in 
the  Feder^  Register  and  a  newspaper  of 
record. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 


explains  how  the  site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e)(1),  sites  may  be  deleted  fix)m 
or  recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required: 
or 

(ii)  All  appropriate  Fimd-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking 
remedial  measures  is  not  appropriate. 

Prior  to  deciding  to  delete  a  site  firom 
the  NPL,  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  pubUc  health,  welfare,  and 
the  environment. 

Deletion  of  a  site  fium  the  NPL  does 
not  preclude  eUgibifity  for  subsequent 
Fimd-financed  actions  if  futxire  site 
conditions  warrant  such  actions. 

Section  300.425(e)(3)  of  the  NCP  states 
that  Fimd-financed  actions  may  be 
taken  at  sites  that  have  been  deleted 
fium  the  NPL. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in 
§  300.425(e)(1)  has  been  met,  EPA  may 
formally  begin  deletion  procedures.  The 
following  procediues  were  used  for  the 
intended  deletion  of  this  site: 

(1)  EPA  Region  6  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Texas  has  concurred 
with  the  deletion  decision. 

(3)  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
will  be  pubhshed  in  local  newspapers 
and  shall  be  distributed  to  appropriate 
federal,  state,  and  local  officials,  and 
other  interested  parties.  This  local 
notice  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  starts  two  weeks  finm 
the  date  of  the  notice. 

(4)  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 


Office  and  local  site  and  State  of  Texas 
information  rejmsitories. 

These  procediires  have  been 
completed  for  the  Bio-Ecology  Systems 
Superfund  site.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
site,  announce  the  initiation  of  a  30-day 
pubUc  conunent  period  and  the 
availabiUty  for  review  of  the  Notice  of 
Intent  to  Delete.  The  pubUc  is  asked  to 
conunent  on  EPA’s  intention  to  delete 
the  site  fix»m  the  NPL;  all  critical 
dociiments  needed  to  evaluate  EPA’s 
decision  are  included  in  the  information 
repository  and  deletion  docket. 

Upon  completion  of  the  30-day  pubUc 
comment  period,  EPA  Region  6  will 
evaluate  these  comments  before  the 
final  decision  to  delete.  The  Region  wiU 
prepare  a  Responsiveness  Summary,  to 
ad(^ss  concerns  raised  by  the 
comments  received  during  the  pubUc 
comment  period.  The  Responsiveness 
Summary  will  be  made  available  to  the 
pubUc  at  the  information  repositories. 
Members  of  the  pubUc  are  welcome  to 
contact  the  EPA  Regional  Office  to 
obtain  a  copy  of  the  Responsiveness 
Summary,  when  available.  If  EPA  still 
determines  that  deletion  from  the  NPL 
is  appropriate  after  receiving  pubUc 
comments,  a  Final  Notice  of  Deletion 
will  be  pubUshed  in  the  Federal 
Register.  However,  it  is  not  until  a 
Notice  of  Deletion  is  pubUshed  in  the 
Federal  Register  that  the  site  would  be 
actually  deleted. 

IV.  History  and  Basis  for  Intended  Site 
Deletion 

The  foUowing  summary  provides  the 
Agency’s  rationale  for  deleting  the  Bio- 
Ecolo^  Systems  Superfund  site  fiom 
the  NPL. 

The  Bio-Ecology  Systems  (Bio- 
Ecology)  site  is  an  11.2  acre  site  located 
at  4100  East  Jefferson  Avenue  in  Grand 
Prairie,  Dallas  Coimty,  Texas.(Figure  1) 
It  is  approximately  5  miles  south  of 
Interstate  Highway  30  between  Fort 
Worth  and  Dallas.  Bio-Ecology  is  a 
former  waste  disposal  faciUty  which 
occupied  a  majority  of  the  11.2  acre 
area.  Bio-Ecology  is  boimded  in  all 
directions  by  privately-held  property 
and  also  on  the  north,  east,  and  souffi 
by  Mmmtain  Creek.  Mountain  Creek 
Lake  and  the  Trinity  River  are  located 
approximately  V4  mile  southwest  and 
2V2  miles  north  of  Bio-Ecology, 
respectively.  Bio-Ecology  is  located 
within  the  100-year  flo^plain  of 
Moimtain  Creek  (Trinity  River  Basin) 
and  has  been  extensively  flooded  on  at 
least  two  occasions  during  faciUty 
operations  (June  1973  &  June  1974). 

Bio-Ecology  was  a  Class  I  industrial 
soUd  waste  management  faciUty, 
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originally  authorized  by  a  permit  issued 
by  the  Texas  Water  Quality  Board 
(TWQB)  on  April  24, 1972.  Permitted 
activities  included  the  following:  (1) 
incineration  of  combustible  Uquids, 
slmries,  and  sludges  (subject  to  Texas 
Air  Control  Board  standaMs  for  odors 
and  emissions);  (2)  chemical  treatment 
of  adds,  caustics,  and  other  waste 
chemical  solutions,  induding  those 
containing  heavy  metals;  (3)  biological 
oxidation  of  waste  waters  resulting  from 
separation  of  mud-water  and  oil- water 
mixtures  and  from  chemical  treatment 
of  other  wastes;  and  (4)  a  modified 
landfill  of  solids  resulting  from  the 
other  treatment  processes  (Figure  2). 
Bio-Ecology  was  actively  operated  from 
Jvme  1972  through  Jime  1978. 

Op>erations  at  the  site  were 
characterized  by  fiequent  Utigation  filed 
by  the  Texas  Department  of  Water 
Resources  (TDWR)  and  its  predecessor 
agency,  the  Texas  Water  QuaUty  Board. 
Both  agencies  had  attempted  to  force  the 
company  to  comply  with  permit 
standards  and  all  applicable  Federal  and 
State  laws  and  regulations.  During  the  6- 
year  operation  of  the  fadlity,  Bio- 
Ecology  was  cited  for  a  number  of  major 
violations  including  the  following:  (1) 
Construction  of  new  facilities  (i.e., 
retaining  basins)  without  proper 
authorization;  (2)  discharge  of 
wastewater  into  Moimtain  Creek;  (3) 
allowing  Uquid  levels  in  holding  basins 
to  reach  the  brink  without  any 
fieeboard;  (4)  storage  of  drums,  several 
times  beyond  the  permit  maximiun  (200 
drums);  and  (5)  several  incidents  of  oil 
spills. 

On  or  about  J\me  3-4, 1973, 
approximately  5  inches  of  rain  fell  on 
the  site  during  a  24-hour  period. 
Approximately  90  percent  of  the  facility 
was  inundated.  State  inspections  of  the 
site  observed  flooding  in  several  storage 
basins  and  wastewater  runoff  into 
Mountain  Creek.  The  site  was  to  have 
been  designed  to  adequately  protect 
against  a  24-hour,  25-year  rainfall. 
However,  the  rainfall  during  Jime  3—4, 
1973  was  of  less  than  a  25-year 
frequency.  Orders  were  issued  by  the 
Texas  courts  on  July  6, 1973,  and  March 
24, 1977,  requiring  Bio-Ecology  to 
comply  with  its  permit  and  remedy  the 
above  mentioned  violations.  On  June  13, 
1978,  Bio-Ecology  filed  for  bankruptcy 
imder  the  provisions  of  Chapter  XI  of 
the  Bankruptcy  Act. 

After  payment  of  all  priority  creditors, 
the  TDWR  was  able  to  recover  $28,870 
from  Bio-Ecology  for  cleanup  activities. 
In  December  1979,  a  contract  was  made 
between  TDWR  and  the  Owner/ 
Operator  to  partially  close  the  site.  The 
contract  required  the  following:  (1)  all 
open  receiving  basins  and  pits  were 


drained;  (2)  all  containerized  wastes 
were  buried  on  site  and  covered  with  a 
pelletized  lime  blanket;  and  (3)  sludges 
in  various  lagoons  and  landfills  were 
moved  to  consolidate  them  on-site.  Due 
to  constraints  in  funding,  a  number  of 
metal  tanks  containing  oils,  solvents, 
and  paint  sludges  remained  at  the  site. 
Approximately  $34,000  (including  the 
$28,870  obtained  firom  Bio-Ecology 
bankruptcy)  was  expended  during  the 
period  December  12, 1979,  throu^ 
February  15, 1980,  for  the  partial  site 
cleanup. 

Bio-Ecology  was  proposed  for  the 
National  Priorities  List  (NPL)  on 
December  30, 1982,  and  then 
promulgated  on  September  8, 1983, 
with  a  Hazard  Ranj^g  System  (HRS) 
score  of  35.06. 

Since  Bio-Ecology  was  proposed  for 
the  NPL,  it  became  eligible  for  funding 
imder  the  Comprehensive 
Enviroiunental  Response, 

Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  In  November  1981, 
an  application  for  a  Cooperative 
Agreement  (CA)  for  a  Remedial 
Investigation  (RI)  and  Feasibility  Study 
(FS)  at  the  site  was  filed  by  TDWR.  The 
CA  between  EPA  and  the  State  of  Texas 
was  approved  on  April  12, 1982.  An 
award  in  the  amount  of  $328,000  was 
authorized  to  conduct  a  State-lead  RI/ 

FS.  The  State  of  Texas,  in  turn,  aweirded 
a  contract  to  Woodward-Clyde 
Consultants  (WCC)  to  perform  the  RI/ 

FS.  The  RI  included  a  hydrologic 
analysis,  a  stratigraphic  analysis,  a 
hydrogeologic  analysis  and  a 
geochemical  anedysis.  The  results  of 
these  analyses  are  as  follows. 

The  hydrologic  analysis  showed  the 
site  to  be  poorly  drained  and  subject  to 
surface  run-ofi,  erosion,  and  flooding. 
Approximately  75  percent  of  the  site 
was  determined  to  be  within  the  100- 
year  floodplain. 

The  stratigraphic  analysis  identified 
four  subsiuface  strata  within  the  upper 
60  feet  at  the  site.  The  uppermost 
stratum  from  the  surface  to  about  20  feet 
in  depth  consists  of  modem  alluvial 
deposits  from  the  me£mder  deposition  of 
Mountain  Creek  on  the  north,  east,  and 
south  of  the  site.  These  modem  alluvial 
deposits  are  pervious  deposits  capable 
of  transmitting  water  vertically  and 
laterally  and  are  thus  subject  to 
infiltration  by  rainfall  and  high  flood 
waters  of  Mountain  Creek.  Underlying 
the  modem  alluvial  deposits  are  older 
alluvial  deposits  from  flood  basin 
deposition  of  the  Mountain  Creek 
valley.  These  deposits  are  primarily 
high  plasticity  clays  with  occasional 
beds  of  low  plasticity  clays.  The  older 
flood  basin  soils  contain  fissures  and 
cracks  caused  by  cyclic  shrinkage  and 


swelling.  The  older  alluvial  deposits, 
therefore,  act  as  a  leaky  aquitard  capable 
of  transmitting  fluids  vertically.  These 
deposits  vary  in  thickness  from  25—40 
feet  across  the  site.  Below  this  stratum 
is  about  a  five-foot  layer  of  remnant 
quaternary  gravel  deposits  which  is  the 
first  representative  water-bearing  aquifer 
encountered.  Beneath  the  gravel 
deposits  is  about  a  200-foot  thick 
section  of  the  Eagle  Ford  shale.  This 
shale  is  for  all  practical  purposes, 
impervious,  and  overlies  the  Woodbine 
Aquifer.  The  Woodbine  Aquifer  is  used 
as  a  drinking  water  supply  for  the  Qty 
of  Grand  Prairie. 

The  groimdwater  flow,  at  the  time  of 
investigation,  was  generally  from 
northwest  to  southeast  across  the  site  in 
the  remnant  gravel  aquifer. 

Groundwater  encountered  was  also 
under  an  artesian  head  of  about  15  feet 
(measured  bom  the  older  alluvial 
deposits).  This  aquifer  was  slightly 
contaminated  in  the  vicinity  of  the  site 
and  was  subject  to  contamination  from 
wastes  at  the  site  migrating  through  the 
secondary  stmcture  of  older  alluvial 
deposits.  Groundwater  is  present  in  the 
upper  alluvial  deposits  at  water  levels 
below  the  level  of  surface  water  in  the 
adjacent  stream  channel  emd  nearby 
pond  northwest  of  the  site.  These 
surface  waters  are  recharging  the 
alluvium  at  the  site.  A  search  of 
drinking-water  well  records  was 
conducted  during  the  investigation  and 
did  not  reveal  anyone  using  the  shallow 
aquifer  as  a  drinking  water  source. 

The  geochemical  analysis  showed  that 
surface  contamination  at  the  site  was 
primarily  restricted  to  on-site  locations 
and  to  off-site  drainage  areas.  On-site 
surface  contamination  was  extensive  for 
metals,  cyanide,  and  organics. 
Composite  samples  from  the  site 
indicated  high  concentrations  of  lead 
(1,100  ppm),  arsenic  (210  ppm),  and 
cyanide  (1,030  ppm).  Analysis  also 
indicated  the  presence  of  many  organic 
contaminants  including  toluene  (19 
ppm),  trichloroethylene  (1000  ppm), 
benzene  (1.5  ppm),  methylene  chloride 
(.087  ppm),  and  naphthalene  (240  ppm). 
Off-site  contamination  did  not  appear  to 
be  severe  at  the  time  of  the  field 
investigation.  Likewise,  subsurface 
contamination  appeared  to  be  primarily 
restricted  to  waste  deposits  and  their 
vicinity. 

There  were  estimated  to  be 
approximately  40,000  cubic  yards  (CY) 
of  wastes  and  highly  contaminated  soils 
at  the  site  (Figure  3).  The  site  work  for 
the  investigation  was  completed  in 
January  1983.  More  detail  of  the  RI  may 
be  found  in  WCC’s  Site  Investigation 
Report  dated  April  1983. 
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The  FS  began  in  February  1983.  The 
FS  conducted  by  WCC  developed  the 
following  objectives  based  on  the  results 
of  the  RI. 

•  Remove  above  groimd  structures, 
dispose  of  contents,  and  treat  the 
associated  northern  off-site 
contaminated  soil  area; 

•  Raise  the  site  above  the  100  year 
floodplain; 

•  I^ovide  adequate  site  drainage; 

•  Treat  special  wastes  (PCB’s  in  an 
on-site  tank,  buried  dnuns  and 
containers  including  medical  vials  and 
laboratory  chemicals,  areas  of  high 
arsenic  concentrations,  and  areas  of 
cyanide  presence);  and 

•  Control  of  off-site  migration  of 
wastes  by  surface  and  subsurface 
migration  pathways  to  surface  and 
subsurface  waters  and  adjacent  land 
areas  in  order  to  mitigate  future  impacts 
on  these  target  receptors  (no  significant 
air  migration  problems  were  detected 
during  the  RI). 

More  details  of  the  FS  may  be  found 
in  WCC’s  Remedial  Alternatives 
Analysis  Report  dated  July  1983. 

An  Initial  Remedial  Measure  (IRM) 
was  concluded  at  the  Bio-Ecology  site  in 
September  1983.  The  IRM  cleanup 
activities  included  the  following: 

1.  Remove  and  dispose  of 
approximately  80,000  gallons  of 
haWdous  liquids  and  sludges. 
(Organics,  PCB's,  Heavy  Metals) 

2.  Decontaminate  and  remove  the  15 
storage  tanks  and  other  surface 
structures. 

3.  Remove  and  dispose  of  about  35 
cubic  yards  of  contaminated  soil. 

4.  S\irface  cleanup.  (Miscellaneous 
debris,  site  grading,  etc.) 

This  action  was  deemed  necessary  to 
comply  with  the  National  Contingency 
Plan  (NCP),  with  regard  to  hazardous 
substances  in  drums,  barrels,  tanks,  or 
other  bulk  storage  containers  above 
groimd  and  contaminated  soils  at  or 
near  the  surface  which  posed  a  threat  to 
public  health  or  the  environment. 

The  Record  of  Decision  (ROD)  was 
signed  by  Lee  Thomas,  Assistant 
Administrator,  Office  of  Solid  Waste 
and  Emergency  Response  at  EPA 
Headquarters  on  June  6, 1984.  The 
description  of  the  selected  remedy  was: 

•  Rmse  the  elevation  of  the  site  above 
the  100-year  flood  plain. 

•  Construct  an  on-site  disposal  cell 
with  synthetic  liner  and  a  leachate 
collection  system. 

•  Construct  a  final  cover  and  liner 
and  leachate  collection  and  removal 
system  in  accordance  with  standards 
promulgated  under  40  CFR  Part  264 
(Resource  Conservation  and  Recovery 
Act)  and  applicable  guidance: 

•  Stabilize  the  waste  and  place  in  on¬ 
site  cell. 


•  Construct  a  fence  with  warning 
signs. 

•  Install  a  groundwater  monitoring 
system  in  accordance  with  standards 
promulgated  under  40  CFR  part  264. 

The  ROD  stated  that  the  groundwater 
monitoring  program  was  to  determine 
the  existence  of  any  present 
groundwater  contamination  outside  the 
containment  area;  however,  the  decision 
to  proceed  with  the  cleanup  did  not 
encompass  remedial  action  with  respect 
to  any  groundwater  contamination  ffiat 
might  be  discovered.  If  such  ground 
water  contamination  was  found, 
appropriate  remedial  response  would  be 
evaluated,  and  a  future  determination 
regarding  the  compliance  of  the 
response  with  Resource  Conservation 
and  Recovery  Act  (RCRA)  requirements 
would  be  made.  If  no  existing 
contamination  was  found,  the 
monitoring  program  was  to  ensure  the 
continued  effectiveness  of  the  selected 
containment  remedy.  The  State  of  Texas 
was  consulted  and  agreed  with  the 
remedy. 

A  Cooperative  Agreement  (CA),  i.e.,  a 
grant,  was  awarded  by  EPA  to  the  Texas 
Department  of  Water  Resources 
(TDWR),  now  known  as  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC),  on  May  12, 1986, 
to  fund  the  Remedial  Action 
Construction  Contract  and  Oversight 
Engineer  Contract.  The  $4,143,790 
provided  to  TDWR  through  the  CA  was 
supplemented  by  $2,788,000  provided 
by  the  Air  Force  under  terms  of  an  Inter- 
Agency  Agreement  as  part  of  a 
settlement  with  EPA  to  pay  for  their 
contribution  of  wastes  to  the  site  when 
it  was  operating.  Bids  for  the 
construction  contract  were  solicited  and 
Rollins  Environmental  Services  (RES) 
was  awarded  the  contract  on  March  16, 
1987  as  low  bidder  at  a  contract  cost  of 
$3,789,537.  WCC  was  rettuned  as 
TDWR’s  oversight  engineer.  The  Notice 
to  Proceed  was  issued  to  RES  on  April 
30, 1987  and  the  contractor  mobilized  to 
the  site  on  May  4, 1987. 

Construction  work  proceeded  through 
the  spring  and  early  summer  of  1987 
with  excavation  and  temporary 
stockpiling  of  waste  materials  as  the 
RCRA  cell  was  being  constructed.  It  was 
soon  discovered  that  the  volume  of 
waste  originally  estimated  in  the 
contract  document  (54,300  cubic  yards) 
would  be  exceeded  and  the  RCRA  cell 
needed  to  be  enlarged.  This  was 
accomplished  through  change  order  at  a 
cost  of  appronmately  $294,000.  The 
final  volume  of  soil  placed  in  the  cell 
was  85,332  cubic  ysi^s,  an  increase  of 
approximately  31,000  cubic  yards  more 
than  originally  antidfmted.  This  57% 
increase  in  soil  to  be  excavated,  moved. 


stabilized,  and  placed  in  the  cell  (as 
well  as  increas^  dewatering  costs) 
resulted  in  the  largest  change  order 
increase  in  the  project,  at  a  cost  of 
$1,227,000.  This  increase  is 
documented  in  change  order  number  7 
and  more  details  about  these 
construction  activities  can  be  found  in 
WCC’S  August  1988  Final  Construction 
Report  (pages  19  &  20).  Five  other 
relatively  minor  change  orders  were 
approved  for  a  total  final  construction 
contract  cost  (original,  plus  seven 
change  orders)  of  $5,317,852  or  an 
increase  of  40%  beyond  the  original 
contract  cost.  The  RCRA  cell  was 
completed  and  closed  in  April  of  1988 
and  the  prefinal  inspection  of  the 
substantially  completed  work  was  held 
June  27, 1988. 

The  final  inspection  of  the  completed 
work  was  held  August  31, 1988,  and  a 
Certificate  of  Completion  was  issued. 

In  April  1993  a  Close  Out  Report  was 
prepaid  in  which  EPA,  in  conkdtation 
with  the  State  of  Texas  (TNRCC), 
determined  that  all  appropriate 
response  actions  required  to  ensure  the 
protectiveness  of  hiunan  health  and  the 
environment  at  the  Bio-Ecology  Systems 
Superfund  site  had  been  implemented. 

Pursuant  to  40  CFR  300.510  of  the 
NCP,  the  State  (TNRCC)  has  assumed  all 
responsibility  for  Operation  and 
Maintenance  (O&M)  at  this  site.  The 
Operational  &  Functional  (O&F)  period 
activities  from  1988  to  1993  are 
documented  in  Section  XI  of  the  April 
1993  Close  Out  Report  and  Section  VI 
of  the  Summary  of  the  O&M  Sampling 
Events  contained  in  the  Five-Year 
Review  dated  November  1994.  The 
findings  of  both  the  Close  Out  Report 
and  the  Five-Year  Review  support  the 
determination  that  there  is  not  a  serious 
leak  of  the  top  or  bottom  liner  systems 
at  Bio-Ecology  and  that  the  site  is 
operational  and  functional.  Significant 
contamination  has  not  been  found  in  the 
groundwater  at  the  site  to  date,  although 
there  have  been  a  few  sporadic  findings 
of  individual  constituents  in  various 
wells  at  levels  of  concern  that 
necessitate  continued  monitoring  and 
evaluation.  Continued  pumping  of 
leachate  from  the  vault  will  be  required 
throughout  the  O&M  period  until  the 
system  is  piunped  dry,  and  continued 
monitoring  of  the  groundwater  will  also 
be  needed.  These  activities  are  required 
by  the  O&M  plan  being  implemented  by 
TNRCC. 

The  Agency  for  Toxic  Substaiice  and 
Efisease  Registry  (ATSDR)  issued  a  Site 
Review  and  Update  (SRU)  report  for  the 
Bio-Ecology  Systems  Superfund  Site  on 
March  3, 1993.  The  SRU  concluded  that, 
“The  waste  is  inaccessible;  it  is 
enclosed  in  a  hazardous  waste  land  fill. 
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It  was  concluded  that  the  site  is  not  a 
public  health  threat  to  area  residents; 
the  area  residents  are  not  within  one- 
half  mile  of  the  site.”  No  further  actions 
or  evaluations  were  recommended. 

Hazardous  substances  encapsulated  in 
the  cell  on  the  site,  however,  are  above 
health-based  levels  that  do  not  allow  for 
unlimited  use  of  and  unrestricted  access 
to  the  consolidation  cell  area.  Therefore, 
EPA  conducted  a  statutory  five-year 
review  in  November  of  1994,  and  the 
next  scheduled  review  will  be  in 
November  1999,  ptirsuant  to  OSWER 
Directive  9355.7-02,  “Structure  and 
Components  of  Five-Year  Reviews.” 

Based  on  the  successful  encapsulation 
of  hazardous  substances  in  the 
consolidation  cell,  the  results  of  O&M 
monitoring  to  date,  and  ATSDR’s 
review,  EPA  has  determined  that  the 
remedy  is  protective  and  no  further 
response  action  is  necessary.  This  is 
consistent  with  current  EPA  policy  as 
discussed  on  page  66601  of  the 
December  24, 1991  Federal  Register,  40 
CFR  Part  300.  State-funded  OAM  and 
EPA-funded  Five-Year  Reviews  will 
continue  in  the  future,  but  site  deletion 
shoidd  proceed  since  applicable 
deletion  criteria  have  been  satisfied. 

EPA,  with  the  concurrence  of  the 
State  of  Texas,  has  determined  that  all 
appropriate  Fimd-financed  responses 
under  CERCLA  at  the  Bio-Ecology 
Systems  Superfund  Site  have  b^n 
completed,  and  that  no  further  cleanup 
by  responsible  parties  is  appropriate. 
Moreover,  EPA  and  the  State  of  Texas 
have  determined  that  remedial  actions 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

Dated:  April  9, 1996. 

Jane  Saginaw, 

Regional  Administrator. 

(FR  Doc.  96-11208  Filed  5-3-96;  8:45  am] 
BajJNQ  CODE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-95,  RM-8787] 

Radio  Broadcasting  Services; 
Plattsmouth,  NE,  and  Osceoia,  iA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Platte 
Broadcasting  Company,  Inc.,  seeking  the 
substitution  of  Channel  295C3  for 
Channel  295A  at  Plattsmouth,  NE,  and 


the  modification  of  Station  KOTD-FM’s 
license  to  specify  operation  on  the 
higher  class  channel.  To  accommodate 
the  allotment  at  Plattsmouth,  the 
Commission  also  proposes  to  substitute 
Channel  296C2  for  Channel  295C2  at 
Osceola,  IA,  and  the  modification  of 
Station  KJJC’s  Ucense  to  specify 
operation  on  the  alternate  Class  C2 
chaimel.  Channel  295C3  can  be  allotted 
to  Plattsmouth  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  18.4  kilometers  (11.4 
miles)  northeast,  at  coordinates  41-09- 
22  NL;  95-47-03  WL,  to  avoid  a  short¬ 
spacing  to  Station  KITK,  Channel  295C, 
Topeka,  Kansas,  and  to  accommodate 
petitioner’s  desired  transmitter  site. 
Channel  296C2  can  be  allotted  to 
Osceola  and  used  at  Station  KJJC’s 
presently  transmitter  site,  at  coordinates 
41-01-34  NL;  93-51-43  WL. 

DATES:  Comments  must  be  filed  on  or 
before  Jime  17, 1996,  and  reply 
comments  on  or  before  July  2, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes,  Jr.,  Esq., 
13809  Black  Meadow  Road,  Greenwood 
Plantation,  Spotsylvania,  Virginia  22553 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-95,  adopted  April  8, 1996,  and 
released  April  25, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Wasl^gton,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Wtishington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  finm  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-11130  Filed  5-3-96;  8:45  am) 
BILLING  CODE  6712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  96-94;  RM-8790] 

Radio  Broadcasting  Services;  Eufauia, 
Wagoner  and  Warner,  OK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Tri-Mac 
Broadcasting  seeking  the  reallotment  of 
Channel  271A  from  Wagoner  to  Warner, 
Oklahoma,  and  the  modification  of 
Station  KRQZ-FM’s  license  to  specify 
Warner  as  its  community  of  license.  We 
also  propose  the  substitution  of  Channel 
273C3  for  Channel  272A  at  Eufauia, 
Oklahoma,  and  the  modification  of 
Station  KCES’  license  to  specify 
operation  on  the  higher  class  channel. 
Channel  271A  can  be  allotted  to  Warner 
in  compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.0  kilometers  (1.9  miles)  west,  at 
coordinates  35-29-16  NL;  95-20-15 
WL,  to  avoid  a  short-spacing  to  the 
reference  coordinates  for  Station  KEOK, 
Channel  269C3,  Tahlequah,  OK,  and 
Station  KENA-FM,  Channel  271C3, 

Mena,  AR.  Channel  273C3  can  be 
allotted  to  Eufauia  with  a  site  restriction  i 
of  18.2  kilometers  (11.3  miles)  south, 
which  is  the  transmitter  site  specified  in 
Station  KCES’  pending  application  \ 
(BPH-960319ID).  In  accordance  with 
Sections  1.420(i)  and  (g),  competing  ^ 
expressions  of  interest  in  the  use  of 
Channel  271A  at  Warner  or  Channel 
273C3  at  Eufauia  will  not  be  accepted. 
DATES:  Comments  must  be  filed  on  or 
before  Jime  17, 1996,  and  reply 
comments  on  or  before  July  2, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  shc|uld  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  John  F.  GarzigUa,  Esq., 

Pepper  &  Corazzini,  L.L.P.,  1776  K 
Street,  NW.,  Suite  200,  Washington,  DC 
20006  (Coimsel  to  petitioner). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-94,  adopted  April  8, 1996,  and 
released  April  25, 1996.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
tiling  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-11129  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  96-93,  RM-8788] 

Radio  Broadcasting  Services;  Oxford, 
MS 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Angel 
Broadcasting  proposing  the  allotment  of 
Channel  286A  to  Oxford,  Mississippi,  as 
the  community’s  fourth  local  FM 
service.  Channel  286A  can  be  allotted  to 
Oxford  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.2  kilometers  (6.9  miles) 
north  in  order  to  avoid  short-spacing 
conflicts  with  the  licensed  site  of 


Station  WBKJ(FM),  Channel  286C1, 
Kosciusko,  Mississippi,  and  with  a 
pending  application  at  Water  Valley, 
Mississippi,  for  Station  WYCG(FM), 
Channel  288A.  The  coordinates  for 
Channel  286A  at  Oxford  are  34-28-06 
and  89—30 — 33. 

DATES:  Comments  must  be  tiled  on  or 
before  June  17, 1996,  and  reply 
comments  on  or  before  July  2, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  tiling  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dan  J.  Alpert,  2120  N.  21st 
Road,  Suite  400,  Arlington,  Virginia 
22201  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-93,  adopted  April  10, 1996,  and 
released  April  25, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
tiling  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-11128  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  «712-01-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  651, 650,  and  649  ^ 

P.D.  042596C] 

New  England  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings;  request  for 
comments. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  four  public  hearings  on  measures 
to  reduce  gear  conflicts  in  the  Northeast 
and  Mid- Atlantic  regions  of  the 
exclusive  economic  zone.  The  Coimcil 
proposes  to  amend  the  Northeast 
Multispecies,  Atlantic  Sea  Scallop,  and 
American  Lobster  Fishery  Management 
Plans  (FMPs)  to  include  a  framework 
adjustment  procedure  that  would  allow 
gear  conflict  disputes  to  be  resolved 
through  regulatory  action.  The  Council 
also  is  soliciting  written  comments  to 
accommodate  people  unable  to  attend  a 
hearing  or  wishing  to  provide  additional 
comments. 

DATES:  Written  comments  must  be 
received  on  or  before  May  30, 1996.  The 
hearings  are  scheduled  as  follows: 

1.  May  21, 1996,  7:30  p.m.,  Warwick, 
RI. 

2.  May  22, 1996,  7  p.m.,  Riverhead, 

NY. 

3.  May  23, 1996,  7:30  p.m..  Buzzards 

Bay,  MA.  ^ 

4.  May  28, 1996,  7:30  p.m., 
Portsmouth,  NH. 

ADDRESSES:  Requests  for  copies  of  the 
proposal  and  written  comments  should 
be  sent  to  Douglas  C.  Marshall, 

Executive  Director,  New  England 
Fishery  Management  Coimcil,  5 
Broadway,  Saugus,  MA  01906.  When 
sending  written  comments,  clearly  mark 
the  outside  of  the  envelope  “Gear 
Conflict  Amendment  Comments.”  The 
hearings  will  be  held  at  the  following 
locations: 

1.  Warwick — Holiday  Inn  at  the 
Crossings.  801  Greenwich  Avenue, 
Warwick,  RI 

2.  Riverhead — Ramada  Inn,  Long 
Island  Expressway  and  Route  25, 
Riverhead,  NY 

3.  Buzzards  Bay — Massachusetts 
Maritime  Academy,  101  Academy 
Drive,  Buzzards  Bay,  MA 

4.  Portsmouth — Urban  Forestry 
Center,  45  Elwyn  Road,  Portsmouth,  NH 
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FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  (617)  231-0422. 

SUPPLEMENTARY  INFORMATION:  The 
Council  proposes  to  amend  the  FMPs  to 
include  a  h^ework  procedure  that 
would  provide  a  process  for  resolving 
gear  conflicts  involving  several  fisheries 
under  the  management  authority  of  the 
Council.  If  necessary,  the  Council  will 
modify  objectives  of  the  FMPs  to  make 
future  gear  conflict  regulations 
consistent  with  the  FMPs. 

The  measures  listed  below  and  any 
others  now  included  in  the  FMPs,  along 
with  a  public  process  for  development 
of  those  measures,  would  constitute  the 
framework  adjustment  procedure.  The 
preferred  alternative  includes  the 
following  generic  management  measures 
to  each  FMP:  (1)  Mandatory  monitoring 
of  a  radio  channel  by  fishing  vessels,  (2) 
fixed  gear  location  reporting  and 
plotting  requirements,  (3)  standards  of 
operation  when  gear  conflicts  occur,  (4) 


fixed  gear  marking  and  setting  practices, 
(5)  gear  restrictions  for  specific  areas 
(including  time  and  area  closures),  (6) 
vessel  monitoring  systems,  (7) 
restrictions  on  the  nmnber  of  fishing 
vessels  or  amoimt  of  gear,  and  (8) 
special  permit  conditions. 

The  intent  of  the  framework 
procedure  is  to  allow  local  groups  of 
competing  types  of  fishermen  to  request 
menagement  assistance  and,  through  the 
Council,  reconunend  changes  to  the 
boundaries  or  rules  for  fisl^g'in 
specifib  gear  management  areas.  This 
procedure  would  enable  the  Council  to 
respond  quickly  to  gear  conflicts  by 
making  simultaneous  regulatory 
adjustments  to  one  or  more  of  the 
existing  plans. 

In  a  "no  action”  alternative,  the 
Council  would  continue  its  efrorts  to 
facilitate  volimtary  compromises  and 
agreements  on  fishing  rules.  Recent 
efforts,  however,  have  been 
unsuccessful. 


Additionally,  the  Coimcil  proposes  to 
recommend  that  this  type  of  fiumework 
procedure  be  considered  by  the  Mid- 
Atlantic  Fishery  Management  Coimcil, 
the  Atlantic  States  Marine  Fisheries 
Commission,  and  other  agencies,  so  that 
gear  conflict  can  be  resolved  via 
regulations,  regardless  of  the 
management  authority  for  an  afiected 
fishery. 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Douglas  G. 
Marshall  (see  ADDRESSES)  at  least  5  days 
prior  to  the  hearing  dates. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  April  30, 1996. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  96-11134  Filed  5-3-96;  8:45  am) 
BILUNQ  CODE  3S10-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  FV95-e55-3] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  Collection:  Comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Agricultural 
Marketing  Service’s  (AMS)  intention  to 
request  an  extension  for  emd  revision  to 
a  currently  approved  information 
collection  for  Vidalia  Onions  Grown  in 
Georgia,  Marketing  Order  No.  955. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  5, 1996  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Tom  Tichenor,  Marketing  Order 
Administration  Branch,  F  &  V,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  D.C.,  20090-6456, 
Telephone  (202^720-6862  or  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION: 

Title:  Vidalia  Onions  Grown  in 
Georgia,  Marketing  Order  No.  955. 

OMB  Number:  0581-0160. 

Expiration  Date  of  Approval:  ]u\y  29, 
1996. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 


producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  U.S.C.  601-674), 
industries  enter  into  marketing  order 
programs.  The  Secretary  of  Agriculture 
is  authorized  to  oversee  the  order 
operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  Vidalia  onion  marketing 
order  program,  which  has  been 
operating  since  1990.  The  order 
authorizes  production  and  marketing 
research  and  development  projects, 
including  paid  advertising.  The  research 
and  promotion  activities  are  paid  for  by 
assessments  levied  on  handlers  of 
Vidalia  onions. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Vidalia 
Onion  Committee  (Committee),  the 
agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  and  growers  to  submit  certain 
information.  Much  of  this  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  marketing 
decisions. 

The  Committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  Committee  relating 
to  onion  supplies,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  Act  and  order.  Vidalia 
onions  may  be  shipped  beginning  mid 
April  and  ending  in  mid  July,  and  these 
forms  are  utilized  accordingly.  A  USDA 
form  is  used  to  allow  growers  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  Vidalia 
onion  growers  and  grower/handlers  who 
are  nominated  by  their  peers  to  serve  as 
representatives  on  the  Committee  must 
file  nomination  forms  with  the 
Secretary. 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act  as  expressed 
in  the  order. 

The  size  of  the  Vidalia  onion  industry 
has  decreased  in  recent  years.  The 
Committee  estimates  that  there  are  195 


producers  and  109  handlers  of  Vidalia 
onions  currently  operating  in  the 
production  cirea.  These  numbers  are 
lower  than  those  used  in  the  previous 
(1993)  information  collection  burden 
and,  thus,  change  the  burden  for  all  but 
one  of  the  forms  subject  to  this 
information  collection.  All  of  the 
handlers  are  also  producers  of  Vidalia 
onions. 

The  burden  for  the  Vidalia  Onion 
Handler  Report  is  changed  in  this 
information  collection.  Under  the  order, 
handlers  are  responsible  for  reporting  to 
the  Committee  acquisitions  of  onions 
and  for  submitting  an  assessment 
payment  based  on  the  volume  of  onions 
shipped.  The  form  is  used  by  each 
handler  to  report  the  volume  of  onions 
acquired,  handled  and  shipped  by  the 
handler,  and  the  assessment  due  on  the 
onions  shipped.  The  Committee  uses 
this  information  to  verify  the  handler’s 
assessment  obligation. 

The  information  requested  on  this 
form  was  increased  in  1993  to  include 
the  names  of  producers  and  other 
handlers  who  the  respondent  pinchased 
onions  from,  sold  onions  to,  or  packed 
onions  for,  during  the  monthly  reporting 
period.  The  revised  form  also  asks  for 
the  location  and  quantity  of  any  onions 
placed  into  storage  during  the  reporting 
period.  This  additional  information  is 
needed  for  compliance  purposes,  and 
will  enable  the  Committee  to  better 
determine  who  is  responsible  for  paying 
assessments  on  any  particular  lot  of 
onions.  However  the  time  needed  to 
complete  the  form  was  not 
correspondingly  increased.  This 
information  collection  increases  the 
burden  from  5  minutes  to  20  minutes  to 
complete  the  form.  The  total 
information  collection  burden  has  been 
adjusted  accordingly. 

The  information  collected  is  used 
only  by  authorized  employees  of  the 
Committee  and  authorized 
representatives  of  the  USDA,  including 
AMS,  Fruit  and  Vegetable  Division 
regional  and  headquarter’s  staff. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .30  hours  (18 
minutes)  per  response. 

Respondents:  Vidalia  onion  growers 
and  handlers  and  two  public  members 
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in  the  designated  production  area  in 
Georgia. 

Estimated  Number  of  Respondents: 
197  (195  growers/  handlers  and  1  public 
member  and  1  alternate  public  member). 

Estimated  Number  of  Responses  per 
Respondent:  2.5. 

Estimated  Total  Annual  Rurden  on 
Respondents:  496  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
Vidalia  onion  marketing  order  program; 

(2)  the  accuracy  of  the  collection  burden 
estimate  and  the  validity  of 
methodology  and  assumptions  used  in 
estimating  the  burden  of  respondents; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  requested; 
and  (4)  ways  to  minimize  the  burden, 
including  use  of  automated  electronic 
technologies. 

Comments  should  reference  OMB  No. 
0581-0160  and  Vidalia  Onion 
Marketing  Order  No.  955,  and  be  mailed 
to  the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  D.C.,  20090— 
6456.  Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
USDA  business  hours  at  14th  and 
Independence  Ave.  S.W.,  Washington, 
D.C.,  Room  2523  South  Building. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  also 
will  become  a  matter  of  public  record. 

Dated:  April  30, 1996. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  96-11155  Filed  5-3-96;  8:45  ami 
BILLING  CODE  3410-02-P 


Cooperative  State  Research, 
Education,  and  Extension  Service 

Committee  of  Nine  Meeting 
Cancellation 

Section  869  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104—127)  amends  Section  3(c)3 
of  the  Act  of  March  2, 1887  (Hatch  Act 
of  1887),  by  repealing  the  Committee  of 
Nine.  This  committee  represented  the 
directors  of  State  agricultural 
experiment  stations  in  providing 
recommendations  to  the  Secretary  of 
Agriculture  on  cooperative  regional 
re^arch  projects  and  related  program 
policy  and  procedures.  Therefore,  as  a 
result  of  the  aforementioned  repeal, 
Cooperative  State  Research,  Education, 


and  Extension  Service  announces 
cancellation  of  the  following  meeting: 

Name:  Committee  of  Nine. 

Date  and  Time: 

May  15, 1996,  8:30  a.m.-5:00  p.m. 

May  16, 1996,  8:30  a.m.-Noon. 

Place:  USDA,  CSREES,  14th  &  Independence 
Avenue,  SW,  Room  3854  South  Building, 
Washington,  D.C.  20250. 

Action:  This  meeting  has  been  cancelled. 
Contact  person  for  more  information:  Dr. 
George  E.  Cooper,  Executive  Secretary, 
U.S.  Deparhnent  of  Agriculture, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  14th  & 
Independence  Avenue,  SW.,  Room  3851, 
South  Building,  Washington,  D.C.  20250, 
Telephone:  202-720-4088. 

Done  at  Washington,  D.C.  this  30th  day  of 
April  1996. 

B.  H.  Robinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 

[FR  Doc.  96-11148  Filed  5-3-96;  8:45  am) 
BILUNG  CODE  3410-22-M 


Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  collection; 
Comment  Request — Food  Stamp 
Program  Appiication  for  Stores 

agency:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Food  and 
Consumer  Service’s  (FCS)  intention  to 
request  an  extension  of  a  previously 
approved  information  collection  in 
support  of  the  Food  Stamp  Program 
application  firom  retail  food  stores  who 
wish  to  participate  in  the  program  and 
for  which  approval  expires  on  May  31, 
1996. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  5, 1996. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Suzanne  M.  Fecteau, 

Chief,  Redemption  Management  Branch, 
Benefit  Redemption  Division,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 


ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  Fecteau,  (703)  305-2419. 
SUPPLEMENTARY  INFORMATION: 

Title:  Food  Stamp  Program 
Application  For  Stores,  Form  FNS-252 
(9-93);  Food  Stamp  Program 
Application  For  Stores — 
Reauthorization,  Form  FCS-252R  (2- 
95);  Food  Stamp  Program  Application 
For  Stores — Supplement,  Form  FNS- 
252A  (8-94);  Food  and  Nutrition 
Service  Meal  Services,  Form  FNS  252- 
2  (10-79). 

OMB  Number:  0584-0008. 

Expiration  Date  of  Approval:  3  years 
from  date  of  approval. 

Type  of  Request:  Reinstatement,  with 
change  of  a  previously  approved 
collection  for  which  approval  expires  on 
May  31, 1996. 

Abstract:  The  Food  and  Consumer 
Service  (FCS)  of  the  U.S.  Department  of 
Agriculture  is  the  Federal  Agency 
responsible  for  the  Food  Stamp 
Program.  The  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2011  et  seq.), 
requires  that  the  Agency  determine  the 
eligibility  of  firms  and  certain  food 
service  organizations  to  accept  and 
redeem  food  stamp  benefits  and  to 
monitor  them  for  compliance  and 
continued  eligibility. 

Part  of  FCS’  responsibility  is  to  accept 
applications  from  retail  food  stores  and 
programs  that  wish  to  participate  in  the 
Food  Stamp  Program,  review  the 
applications  in  order  to  determine 
whether  or  not  applicants  meet 
eligibility  requirements,  and  make 
determinations  whether  to  grant  or  deny 
authorization  to  accept  and  redeem  food 
stamp  benefits.  FCS  is  also  responsible 
for  requiring  updates  to  application 
information  and  reviewing  that 
information  to  determine  whether  or  not 
the  firms  or  services  continue  to  meet 
eligibility  requirements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .29  hours  per 
response. 

Respondents:  Retail  food  stores  and 
State  or  local  governments. 

Estimated  Number  of  Respondents: 
112,023. 
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Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Rurden  of 
Respondents:  32,482  hours. 

Dated:  April  29, 1996. 

William  E.  Ludwig, 

Administrator,  Food  and  Consumer  Service. 
(FR  Doc.  96-11149  Filed  5-3-96;  8:45  am] 
BILLING  CODE  3410-30-P 

ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations,  Designation  of 
Assassination  Records,  and 
Reconsiderations 

agency:  Assassination  Records  Review 
Board. 

ACTION:  Notice  of  formal  determinations, 
designation  of  assassination  records, 
and  reconsiderations. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  April  16-17, 1996, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
(JFK  Act).  By  issuing  this  notice,  the 
Review  Board  complies  with  the  section 
of  the  JFK  Act  that  requires  the  Review 
Board  to  publish  the  results  of  its 
decisions  on  a  document-hy-document 
basis  in  the  Federal  Register  within  14 
days  of  the  date  of  the  decision. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn,  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  Washington,  D.C. 
20530,  (202)  724-0088,  fax  (202)  724- 
0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  §  2107.9(c)(4)(A)  (1992). 
On  April  16-17, 1996,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

For  each  document,  the  number  of 
releases  of  previously  redacted 
information  immediately  follows  the 
record  identification  number,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and,  where  appropriate,  the 
date  the  document  is  scheduled  to  be 
released  or  re-reviewed. 


FBI  Documents:  Open  in  Full 
124-10002-10377;  6;  0;  n/a 
124-10005-10028;  7;  0;  n/a 
124-10005-10346;  28;  0;  n/a 
124-10005-10376;  58;  0;  n/a 
124-10005-10378;  15;  0;  n/a 
124-10005-10382;  3;  0;  n/a 
124-10011-10498;  1;  0;  n/a 
124-10018-10361;  2;  0;  n/a 
124-10018-10377;  1;  0;  n/a 
124-10018-10378;  14;  0;  n/a 
124-10018-10379;  10;  0;  n/a 
124-10018-10380;  1;  0;  n/a 
124-10023-10230;  3;  0;  n/a 
124-10023-10271;  1;  0;  n/a 
124-10023-10308;  1;  0;  n/a 
124-10027-10166;  21;  0;  n/a 
124-10027-10414;  2;  0;  n/a 
124-10028-10009;  1;  0;  n/a 
124-10035-10097;  4;  0;  n/a 
124-10035-^0187;  11;  0;  n/a 
124-10035-10198;  6;  0;  n/a 
124-10035-10209;  1;  0;  n/a 
124-10035-10223;  2;  0;  n/a 
124-10035-10226;  2;  0;  n/a 
124-10037-10271;  1;  0;  n/a 
124-10037-10290;  1;  0;  n/a 
124-10045-10242;  2;  0;  n/a 
124-10053-10434;  2;  0;  n/a 
124-10079-10320;  1;  0;  n/a 
124-10088-10039;  11;  0;  n/a 
124-10091-10003;  3;  0;  n/a 
124-10132-10038;  6;  0;  n/a 
124-10155-10025;  2;  0;  n/a 
124-10162-10156;  4;  0;  n/a 
124-10167-10113;  2;  0;  n/a 
124-10170-10343;  14;  0;  n/a 
124-10170-10350;  1;  0;  n/a 
124-10175-10175;  1;  0;  n/a 
124-10177-10255;  6;  0;  n/a 
124-10187-10034;  2;  0;  n/a 
124-10234-10174;  10;  0;  n/a 
124-10235-10409;  14;  0;  n/a 
124-10236-10042;  2;  0;  n/a 
124-10244-10273;  1;  0;  n/a 
124-10244-10283;  1;  0;  n/a 
124-10245-10412;  2;  0;  n/a 
124-10247-10105;  1;  0;  n/a 
124-10250-10260;  1;  0;  n/a 
124-10250-10389;  2;  0;  n/a 
124-10035-10229;  1;  0;  n/a 
124-10035-10230;  7;  0;  n/a 
124-10035-10231;  1;  0;  n/a 
124-10035-10245;  1;  0; n/a 
124-10035-10247;  2;  0;  n/a 
124-10035-10251;  4;  0;  n/a 
124-10035-10276;  3;  0;  n/a 
124-10035-10278; 1; 0; n/a 
124-10035-10280;  2;  0;  n/a 
124-10035-10284;  2;  0;  n/a 
124-10035-10289;  1;  0;  n/a 
124-10035-10293;  1;  0;  n/a 
124-10035-10302;  10;  0;  n/a 
124-10035-10307;  1;  0;  n/a 
124-10035-10311;  1;  0;  n/a 
124-10035-10324;  2;  0;  n/a 
124-10035-10331;  2;  0;  n/a 
124-10035-10343;  16;  0;  n/a 
124-10037-10379;  1;  0;  n/a 


124-10037-10402;  1;  0;  n/a 
124-10045-10240;  7; 0;  n/a 
124-10079-10394;  2;  0;  n/a 
124-10082-10338;  1;  0;  n/a 
124-10087-10424;  1;  0;  n/a 
124-10087-10438;  3;  0;  n/a 
124-10087-10468;  1;  0;  n/a 
124-10087-10498;  1;  0;  n/a 
124-10150-10328;  3;  0;  n/a 
124-10156-10204;  16;  0;  n/a 
124-10160-10194;  1;  0;  n/a 
124-10170-10317;  2;  0;  n/a 
124-10172-10101;  1;  0;  n/a 
124-10172-10216;  2;  0;  n/a 
124-10172-10360;  1;  0;  n/a 
124-10176-10191;  2;  0;  n/a 
124-10227-10281;  1;  0;  n/a 
124-10227-10332;  2;  0;  n/a 
124-10234-10183;  2;  0;  n/a 
124-10235-10370;  1;  0;  n/a 
124-10240-10241;  1;  0;  n/a 
124-10240-10490;  10;  0;  n/a 
124-10240-10494;  1;  0;  n/a 
124-10242-10079;  1;  0;  n/a 
124-10242-10290;  4;  0;  n/a 
124-10242-10303;  1;  0;  n/a 
124-10244-10013;  2;  0;  n/a 
124-10260-10043;  2;  0;  n/a 
124-10272-10426;  1;  0;  n/a 
124-10002-10342;  2;  0;  n/a 
124-10003-10245;  3;  0;  n/a 
124-10006-10108;  2;  0;  n/a 
124-10035-10347;  6;  0;  n/a 
124-10037-10131;  7;  0;  n/a 
124-10040-10156;  2;  0;  n/a 
124-10043-10214;  16;  0;  n/a 
124-10052-10054;  2;  0;  n/a 
124-10052-10063;  2;  0;  n/a 
124-10055-10007;  9;  0;  n/a 
124-10055-10196;  1;  0;  n/a 
124-10057-10140;  14;  0;  n/a 
124-10058-10076;  4;  0;  n/a 
124-10059-10010;  2;  0;  n/a 
124-10061-10066;  2; 0;  n/a 
124-10062-10467;  1;  0;  n/a 
124-10073-10001;  8;  0;  n/a 
124-10080-10123;  21;  0;  n/a 
124-10083-10073;  4;  0;  n/a 
124-10086-10388;  2;  0;  n/a 
124-10094-10030;  5;  0;  n/a 
124-10101-10149;  4;  0;  n/a 
124-10106-10224;  2;  0;  n/a 
124-10124-10207;  1;  0;  n/a 
124-10145-10248;  1;  0;  n/a 
124-10145-10264;  1;  0;  n/a 
124-10156-10025;  3;  0;  n/a 
124-10156-10144;  1;  0;  n/a 
124-10156-10232;  14;  0;  n/a 
124-10156-10241;  6;  0;  n/a 
124-10158-10043;  1;  0;  n/a 
124-10158-10237;  9;  0;  n/a 
124-10176-10498;  16;  0;  n/a 
124-10179-10025;  8;  0;  n/a 
124-10231-10095;  1;  0;  n/a 
124-10232-10307;  2;  0;  n/a 
124-10234-10185;  6;  0;  n/a 
124-10235-10156;  8;  0;  n/a 
124-10245-10214;  6;  0;  n/a 
124-10246-10258;  1;  0;  n/a 
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124-10246-10266;  3;  0;  n/a 
124-10247-10367;  14;  0;  n/a 
124-10247-10422;  1;  0;  n/a 
124-10248-10386;  8;  0;  n/a 
«  124-10249-10213;  6;  0;  n/a 

124-10249-10236;  2;  0;  n/a 
124-10250-10113;  2;  0;  n/a 
124-10260-10030;  2;  0;  n/a 
124-10260-10033;  2;  0;  n/a 
124-10086-10201;  2;  0;  n/a 
124-10106-10278;  3;  0;  n/a 
124-10158-10320;  2;  0;  n/a 
124-10163-10130;  3;  0;  n/a 
124-10172-10021;  1;  0;  n/a 
124-10172-10038;  2;  0;  n/a 
124-10173-10015;  2;  0;  n/a 
124-10231-10000;  1;  0;  n/a 
124-10246-10257;  1;  0;  n/a 
124-10247-10123;  2;  0;  n/a 
124-10249-10197;  2;  0;  n/a 
124-10256-10386;  1;  0;  n/a 
CIA  Documents:  Open  in  Full 
104-10002-10132;  8;  0;  n/a 
104-10007-10034;  9;  0;  n/a 
104-10009-10020;  3;  0;  n/a 
104-10010-10066;  10;  0;  n/a 
104-10010-10207;  1;  0;  n/a 
104-10010-10412;  1;  0;  n/a 
104-10010-10413;  10;  0;  n/a 
104-10013-10162;  14;  0;  n/a 
104-10013-10164;  13;  0;  n/a 
104-10013-10214;  12;  0;  n/a 
104-10013-10231;  6;  0;  n/a 
104-10013-10304;  11;  0;  n/a 
104-10013-10312;  23;  0;  n/a 
104-10021-10048;  15;  0;  n/a 
HSCA  Documents:  Open  in  Full 
180-10086-10437;  1;  0;  n/a 
180-10086-10438;  1;  0;  n/a 
CIA  Documents:  Postponed  in  Part 
104-10003-10161;  6;  1;  05/1996 
104-10004-10063;  8;  10;  05/1996 
104-10004-10103;  8;  6;  03/2006 
104-10004-10146;  2;  5;  05/1997 
104-10004-10214; 2; 3; 10/2017 
104-10004-10256; 6; 2; 10/2017 
104-10005-10014;  11;  3;  05/1997 
104-10005-10016;  10;  1;  05/1997 
104-10005-10206; 13; 1; 10/2017 
104-10005-10232;  3; 5; 05/1997 
104-10006-10015; 1; 2; 10/2017 
104-10019-10022;  9; 6; 05/1996 
104-10019-10023;  17;  6; 05/1996 
104-10020-10003;  17; 3; 04/2006 
104-10020-10019;  5;  1;  04/2006 
104-10020-10050;  4; 3;  04/2006 
104-10021-10004;  28;  11;  05/1996 
104-10021-10031;  14;  8;  12/1996 
104-10021-10107;  1;  2;  05/1996 


Additional  Releases:  After 
consultation  with  appropriate  Federal 
Agencies,  the  Review  Board  announces 
that  the  following  Federal  Bureau  of 
Investigation  records  are  now  being 
opened  in  full:  124-10001-10473;  124- 
10005-10444; 124-10027-10206; 124- 
10027-10481;  124-10045-10314;  124- 
10055-10104;  124-10058-10005;  124- 
10058-10006;  124-10058-10255;  124- 
10058-10424; 124-10062-10325;  124- 
10063-10128;  124-10063-10147; 124- 
10063-10187;  124-10063-10256;  124- 
10063-10267;  124-10063-10440;  124- 
10063-10442;  124-10063-10463; 124- 
10063-10464;  124-10065-10091;  124- 
10065-10099;  124-10065-10106;  124- 
10065-10130;  124-10065-10215; 124- 
10065-10248;  124-10067-10193; 124- 
10068-10202; 124-10068-10362;  124- 
10068-10374;  124-10068-10376; 124- 
10068-10414;  124-10069-10444;  124- 
10069-10454;  124-10069-10461;  124- 
10071-10288;  124-10073-10326; 124- 
10073-10457;  124-10074-10227;  124- 
10074-10230;  124-10074-10231;  124- 
10074-10297;  124-10075-10093; 124- 
10075-10103;  124-10075-10157; 124- 
10075-10227;  124-10075-10293;  124- 
10077-10192;  124-10078-10486;  124- 
10087-10006;  124-10087-10007;  124- 
10087-10385;  124-10099-10277;  124- 
10099-10279;  124-10099-10282; 124- 
10126-10039;  124-10126-10040;  124- 
10156-10433; 124-10159-10425;  124- 
10163-10403;  124-10169-10040;  124- 
10174-10092;  124-10175-10040;  124- 
10179-10392;  124-10182-10053;  124- 
10227-10122;  124-10234-10336; 124- 
10240-10288;  124-10244-10427; 124- 
10246-10084;  124-10248-10126;  124- 
10248-10151;  124-10249-10435;  124- 
10249-10444;  124-10263-10065;  124- 
10263-10073;  124-10270-10136;  124- 
10270-10167;  124-10270-10277;  124- 
10270-10359;  124-10273-10400; 124- 
10273-10403;  124-10273-10407;  124- 
10273-10438;  124-10273-10448; 124- 
10273-10455;  124-10275-10069;  124- 
10275-10150;  124-10275-10163. 

After  consultation  with  appropriate 
state  and  Federal  agencies,  the  Review 
Board  announces  that  the  following 
House  Select  Committee  on 
Assassination  records  are  being  opened 
in  full:  180-10065-10361;  180-10066- 
10441;  180-10070-10266;  180-10071- 
10155; 180-10075-10043;  180-10075- 
10273; 180-10076-10482;  180-10077- 


10414;  180-10078-10320;  180-10078- 
10412;  180-10081-10340;  180-10081- 
10341;  180-10081-10342;  180-10085- 
10159;  180-10086-10269;  180-10089- 
10028;  180-10091-10170;  180-10092- 
10468;  180-10093-10015;  180-10094- 
10289;  180-10094-10309;  180-10095- 
10073;  180-10096-10047;  180-10096- 
10173;  180-10101-10090;  180-10102- 
10452;  180-10105-10054;  180-10110- 
10073; 180-10110-10094;  180-10147- 
10268. 

Designation  of  Assassination  Records: 
The  following  United  States  Secret 
Service  records  from  the  files  of  Chief 
James  Rowley  are  designated 
“assassination  records:”  Twelve  news 
conference  transcripts  for  the  November 
21, 1963-November  26, 1963  period; 
Secret  Service  comments  on  William 
Manchester  book  manuscript;  6 
newsclips,  and  80  USSS  documents 
from  the  following  file  groups: 

Protective  Research/Investigative; 
Protective  Methods;  and  General.  Also 
included  are  374  public  suggestions 
from  the  Presidential  Protection  file  and 
the  President-General  file.  All  materials 
are  from  the  1963-1964  period.  On  April 
17, 1996,  by  unanimous  vote,  the 
Assassination  Records  Review  Board 
designated  the  above  listed  materials  as 
“assassination  records”  pursuant  to 
Sections  7(i)(2)(A)  and  9(c)(1)(A)  of  the 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act 
(“the  JFK  Act”)  and  §  1400.1  and 
§  1400.8  of  the  Guidance  for 
Interpretation  and  Implementation  of 
the  JFK  Act.  36  C.F.R.  §  1400  (1995).  In 
not  designating  some  USSS  Documents, 
letters  from  the  public,  and  some 
material  from  the  Protective  Research/ 
Investigative,  Protective  Methods,  and 
General  files  as  “assassination  records,” 
the  Review  Board  relied  upon  the 
advice  of  its  staff,  which  conducted  a 
thorough  review  of  additional  materials 
in  each  of  the  above  listed  categories. 

Notice  of  R.econsideration:  On  April 
16-17, 1996,  the  CIA  provided 
additional  evidence  to  the  Review  Board 
regarding  8  records  that  previously  had 
been  the  subject  of  Review  Board 
determinations.  Upon  receiving  and 
evaluating  this  additional  evidence,  the 
Review  Board  voted  to  sustain 
postponements  as  follows: 


From  Original  Federal  Register  Notice:  96-8526,  61  FR  15760 


• 

Record  No. 

Number 
of  original 
releases 

Number 
of  original 
postpone¬ 
ments 

Number 
of  revised 
releases 

Number 
of  revised 
postpone¬ 
ments 

Date  of 
release 
or  re¬ 
review 

104-10001-10015  . 

3 

2 

2 

3 

05/1997 

104-10003-10064  . 

3 

1 

3 

3 

05/1997 
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From  Original  Federal  Register  Notice:  96-8526,  61  FR  15760— Continued 


Record  No. 

Number 
of  original 
releases 

Number 
of  original 
postpone¬ 
ments 

Number 
of  revised 
releases 

Number 
of  revised 
postpone¬ 
ments 

Date  of 
release 
or  re¬ 
review 

104-10003-10100  . 

6 

1 

3 

05/1997 

104-10004-10124  . 

4 

6 

8 

03/2006 

104-10005-10059  . 

1 

0 

1 

05/1997 

104-10005-10169  . 

4 

0 

2 

2 

05/1997 

104-10005-10182  . 

4 

0 

2 

2 

05/1997 

104-10021-10093  . 

1 

0 

0 

1 

05/1997 

Additional  Information:  The  Review 
Board,  at  its  March  18-19, 1996 
meeting,  voted  to  open  in  full  three 
assassination  records  horn  the  HSCA 
files  that  the  National  Archives  and 
Records  Administration  had  referred  to 
the  Secret  Service.  At  its  April  16-17 
meeting,  the  Review  Board  voted  to 
suspend  the  opening  of  these  records  for 
60  days,  in  order  to  allow  the  Secret 
Service  further  time  to  provide  evidence 
in  support  of  certain  postponements 
that  the  Secret  Service  wishes  to  retain 
under  Section  6(3)  of  the  JFK  Act.  The 
records  affected  are:  180-10065-10379; 
180-10087-10302;  180-10103-10465. 

May  1, 1996. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc.  96-11177  Filed  5-03-96;  8:45  am) 
BILUNQ  CODE  6118-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 

Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Questionnaire  Pretesting 
Research. 

Form  Numbeiis):  Various. 

Agency  Approval  Number:  0607- 
0725. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  12,000  hours. 

Number  of  Respondents:  12,000. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  In  1991,  the  Census 
Bureau  obtained  a  generic  clearance  on 
an  experimental  basis,  which  relaxed 
some  of  the  time  constraints  and 
enabled  the  Census  Bureau  to  begih 
conducting  extended  cognitive  and 
questionnaire  design  research  as  part  of 
testing  for  its  censuses  and  surveys.  The 
clearance  covered  data  collections  in  the 


demographic,  economic,  and  decennial 
areas  of  the  Census  Bureau,  and 
specifically  applied  to  research  that  is 
focused  on  questionnaire  design  and 
procedures  aimed  at  reducing 
measurement  errors  in  surveys.  Types  of 
research  include  field  testing, 
respondent  debriefings,  split  sample 
experiments,  cognitive  interviews,  and 
focus  groups.The  clearance  has  been  in 
place  since  that  time  and  the  Census 
Bureau  is  now  seeking  a  revision  of  the 
clearance.  We  are  requesting  an  increase 
of  7,500  burden  hours  annually  to 
conduct  quick  tests  in  the  decennial 
area  to  test  new  ideas  and  refine  or 
improve  upon  positive  or  unclear 
results  fiom  other  tests. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Farms. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffe^,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  29, 1996. 

Linda  Engelmeier, 

Acting  Departmental  Forms  Clearaiwe 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  96-11115  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3510-07-F 


Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  the  following  information 
collection  requirement  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Compietitive  Enhancement  and 
Defense  Needs  Assessment. 

Agency  Number:  None. 

OMB  Control  Number:  0694-0083. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  1,995  hours.  » 

Number  of  Respondents:  3,900. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  To  encourage 
defense  diversification  as  well  as 
increase  the  competitiveness  of  small- 
and  medium-size  firms  nationwide,  the 
Bureau  of  Export  Administration  will 
conduct  a  Needs  Assessment  Survey. 
The  purpose  of  this  program  is  to 
provide  information  on  existing  federal 
and  state  government  resources 
available  to  assist  firms  in  achieving 
their  growth  and  development 
objectives.  The  information  collected 
will  be  used  to  match  appropriate 
government  programs  with  the  needs  of 
firms  that  seek  to  diversify  their 
operations. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  One-time. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Victoria  Wassmer, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC’s  Acting  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Wassmer,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 


20214 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


Dated:  April  29, 1996. 

Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and  . 
Organization. 

(FR  Doc.  96-11116  Filed  5-3-96;  8:45  am! 
BILUNQ  CODE  3S10-OT-P 


Foreign-Trade  Zones  Board 

[Docket  34-86] 

Proposed  Foreign-Trade  Zone— 
Montgomery,  AL;  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Montgomery  Area 
Chamber  of  Commerce  Inc.  (a  non-profit 
organization),  requesting  authority  to 
establish  a  general-purpose  foreign-trade 
zone  in  Montgomery,  Alabama,  adjacent 
to  the  Birmingham  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  April  24, 1996.  The 
applicant  is  authorized  to  make  the 
proposal  imder  Act  No.  498,  House  Bill 
1158,  Boimd  Acts  of  Alabama,  1977. 

The  proposed  zone  would  be  the  third 
general-purpose  zone  in  the 
Birmingham  Customs  port  of  entry  area. 
The  existing  zones  are:  FTZ  98  in 
Birmingham  (Grantee:  City  of 
Birmingham;  Board  Order  247,  49  FR 
19367,  5/7/84);  and,  FTZ  211  in 
Anniston  (Grantee:  City  of  Anniston; 
Board  Order  788  (61  FR  5375,  2/12/96). 

The  proposed  zone  would  consists  of 
2  sites  (5,725  acres)  in  Montgomery:  Site 
1  (5,170  acres.  Airport  Site)— located  on 
Interstate  65  on  the  south  side  of 
Montgomery;  and.  Site  2  (555  acres) — 
Gunter  Industrial  Park,  adjacent  to  the 
northern  Bypass,  Montgomery.  Site  1  is 
comprised  of  the  City’s  Dannelly  Field 
Municipal  Airport  (1,968  acres),  the 
adjacent  Interstate  Enterprise  Zone 
industrial  development  area  (3,024 
acres)  owned  by  ALFA,  the  Industrial 
Development  Board  of  the  City  of 
Montgomery  and  the  privately-owned 
adjoining  Catoma  Industrial  Park  (178 
acres).  The  Chamber  will  be  responsible 
for  the  marketing  and  development  of 
the  zone  project. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Montgomery  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  such  items  as  electronic  equipment, 
corrugated  boxes,  telephone  equipment 
and  plastic  products.  Specific 
manufacturing  approvals  are  not  being 


sought  at  this  time.  Request  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board’s 
regulations,  a  member  df  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Conunerce  examiner  will  hold  a  public 
hearing  on  May  30, 1996, 1:00  p.m., 
Montgomery  Area  Chamber  of 
Commerce,  41  Commerce  Street, 
Montgomery,  Alabama. 

Public  conunent  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  5, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  22, 1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Montgomery  Area  Chamber  of 
Commerce  41  Commerce  Street 
Montgomery,  Alabama  36104 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  April  25, 1996. 

Dennis  Pucdnelli, 

Acting  Executive  Secretary. 

(FR  Doc.  96-11120  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


International  Trade  Administration 

[A^28-602] 

Brass  Sheet  and  Strip  from  Germany; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  To  Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  to  Revoke 
Order  in  Part. 

SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  brass 
sheet  and  strip  from  Germany.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 


United  States,  Wieland-Werke  AG 
(Wieland).  The  period  covered  is  March 
1, 1994  through  February  28, 1995.  As 
a  result  of  the  review,  the  Department 
has  preliminarily  determined  that  no 
dumping  margins  exist  for  this 
respondent.  We  intend  to  revoke  the 
order  with  respect  to  brass  sheet  and 
strip  from  Germany  manufactured  by 
Wieland,  based  on  our  preliminary 
determination  that  Wieland  has  had  a 
three-year  period  of  no  or  de  minimis 
sales  at  less  than  foreign  market  value. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-2704  or 
482-0649,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  6, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  6997)  the  antidiunping  duty  order  on 
brass  sheet  and  strip  from  Germany.  The 
Department  published  a  notice  of 
“Opportunity  to  Request  an 
Administrative  Review’’  of  the 
antidumping  duty  order  for  the  1994- 
1995  period  on  March  7, 1995  (60  FR 
12540).  On  March  31, 1995,  we  received 
a  request  for  review  from  Wieland 
covering  the  period  March  1, 1994 
through  February  28, 1995.  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  April  14, 1995  (60  FR  19017). 

As  explained  in  the  memoranda  from 
the  Assistant  Secretary  for  Import 
Administration  dated  November  22, 
1995,  and  January  11, 1996,  all 
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deadlines  were  extended  to  take  into 
account  the  partial  shutdowns  of  the 
Federal  Government  from  November  15 
through  November  21, 1995  and 
December  15, 1995,  through  January  6, 
1996.  Therefore,  the  deadline  for  these 
preliminary  results  is  no  later  than  April 

29. 1996,  and  the  deadline  for  the  final 
results  of  review  is  no  later  than  August 

27. 1996. 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
sales  or  entries  of  brass  sheet  and  strip, 
other  than  leaded  and  tinned  brass  sheet 
and  strip.  The  chemical  composition  of 
the  products  under  review  is  currently 
defined  in  the  Copper  Development 
Association  (C.D.A.)  200  Series  or  the 
Unified  Numbering  System  (U.N.S.) 
C20000  series.  This  review  does  not 
cover  products  for  which  the  chemical 
compositions  are  defined  by  other 
C.D.A.  or  U.N.S.  series.  The 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7409.21.00  and 
7409.29.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive.  , 

The  review  period  is  March  1, 1994 
through  February  28, 1995.  The  review 
involves  one  manufacturer/  exporter, 
Wieland. 

Verification 

As  provided  in  section  782(i)  of  the ' 
Tariff  Act,  we  verified  information 
provided  by  the  respondent,  Wieland, 
by  using  our  standard  verification 
procedures,  including  the  examination 
of  relevant  sales  and  financial  records 
and  selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report. 

Intent  To  Revoke 

Wieland  submitted  a  request,  in 
accordance  with  19  C.F.R.  353.25(b),  to 
revoke  the  order  covering  brass  sheet 
and  strip  from  Germany  with  respect  to 
Wieland ’s  sales  of  this  merchandise. 

In  accordance  with  19  C.F.R. 
353.25(a)(2)(iii),  this  request  was 
accompanied  by  certifications  from  the 
firm  that  it  had  not  sold  the  relevant 
class  or  kind  of  merchandise  at  less  than 
normal  value  (NV)  for  a  three-year 
period  including  this  review  period,  and 
would  not  do  so  in  the  future.  Wieland 
also  agreed  to  its  immediate 
reinstatement  in  the  relevant 
antidumping  duty  order,  as  long  as  any 
firm  is  subject  to  this  order,  if  the 


Department  concludes  under  19  C.F.R 
353.22(f)  that,  subsequent  to  revocation, 
it  sold  the  subject  merchandise  at  less 
than  NV. 

In  the  two  prior  reviews  of  this  order, 
we  determine  that  Wieland  did  not  sell 
brass  sheet  and  strip  from  Germany  at 
less  than  foreign  market  value.  The 
Department  conducted  a  verification  of 
•Wieland’s  response  for  this  period  of 
review.  In  this  review,  we  preliminarily 
determine  that  Wieland  has  not  sold 
brass  sheet  and  strip  from  Germany  at 
less  than  NV  in  the  United  States. 
Therefore,  we  intend  to  revoke  the  order 
with  respect  to  Wieland’s  sales  of  this 
merchandise,  if  these  preliminary 
findings  are  affirmed  in  our  final  results. 

United  States  Price  (USP) 

In  calculating  USP  for  Wieland,  we 
used  export  price  (EP),  as  defined  in 
section  772  of  the  Act,  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  because  no  other 
circumstances  indicated  that 
constructed  export  price  was 
appropriate.  We  calculated  EP  based  on 
prices  that  were  delivered  to  the 
customers’  premises.  In  accordance  with 
section  772(c)(1)  of  the  Act,  we  adjusted 
USP,  less  early  payment  discoimts,  for 
brokerage  and  handling,  foreign  and 
U.S.  inland  fioight,  and  customs  duty. 
We  did  not  adjust  for  packing  expense, 
which  was  included  in  reported  U.S. 
prices. 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

A.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Wieland’s  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(B) 
of  the  Act.  Because  Wieland’s  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  Wieland. 

B.  Model-Matching 

We  calculated  NV  using  prices  of 
sales  of  brass  sheet  having  the  same 
characteristics  as  to  form,  coat,  gauge, 
width,  and  alloy.  We  used  the  same 
gauge  and  width  groupings  and  the 
same  model-mattdi  methodology  in  this 
review  as  in  the  last  completed 
administrative  reviews  (1990-1994). 


C.  Price-to-Price  Comparisons 

We  cala  dated  NV  using  monthly 
weighted-average  prices  of  brass  sheet 
and  strip  having  the  same 
characteristics  as  to  form,  coat,  gauge, 
width,  and  alloy.  We  based  NV  on  the 
price  at  which  the  foreign  like  product 
is  first  sold  for  consumption  in  the 
exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  coiu^  of  trade,  and  at  the 
same  level  of  trade  as  the  export  price, 
as  defined  by  section  773(a)(l)(B)(i)  of 
the  Act. 

We  reduced  NV  for  early  payment 
discounts  and  credit,  in  accordance 
with  section  773(a)(6)(C)(iii),  due  to 
difiierences  in  circumstances  of  sale.  We 
reduced  NV  fw  movement  expenses,  in 
accordance  with  section  773(a)(6)(B)(ii), 
and  for  packing  costs  incurred  in  the 
home  market,  in  accordance  with 
section  773(a)(6)(B)(i).  We  increased  NV 
for  export  packing  costs,  in  accordance 
with  section  773(a)(6)(A),  and  for  U.S. 
credit  expenses,  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act.  We 
added  to  NV  adjustments  for  physical 
differences  in  the  merchandise,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 

No  other  adjustments  to  NV  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
to  NV,  we  preliminarily  determine  that 
a  zero  dumping  margin  exists  for 
Wieland  for  the  period  3/1/94-2/28/95. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication  of  this 
notice.  Any  hearing  will  be  held  44  days 
after  the  date  of  publication  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  publication  date  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
at  a  hearing. 

The  following  deposit  requirements 
will  be  eftective  for  all  shipments  of  the 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Wieland  will  be  the  rate 
established  in  the  final  results  of  this 
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review.  (2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period.  (3)  If  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise.  (4)  If  neither  the 
manufacturer  nor  the  exporter  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  8.87 
percent,  the  “all  others”  rate  established 
in  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  efiect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  eis  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  §  353.26  to 
file  a  certificate  regarding  the 
reimbinsement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumptiomthat  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated;  April  26, 1996. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-11122  Filed  5-3-96;  8:45  am) 
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[A-680-812] 

Dynamic  Random  Access  Memory 
S^iconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  September  11, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
(DRAMS)  of  one  megabit  or  above  from 


the  Republic  of  Korea.  The  review 
covers  two  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  for  the  period  October  29, 1992 
through  April  30, 1994.  These 
manufacturers/exporters  are  LG 
Semicon  Co.,  Ltd.  (LGS,  formerly 
Goldstar  Electron  Co,,  Ltd.)  and 
Hyundai  Electronics  Industries,  Inc, 
(HEI/Hyundai). 

As  a  result  of  comments  we  received,  * 
the  antidumping  margins  have  changed 
from  those  we  presented  in  our 
preliminary  results. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Futtner,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11, 1995,  the 
Department  published  the  preliminary 
results  (60  FR  47149)  of  administrative 
review  of  the  antidumping  duty  order 
on  DRAMS  of  one  megabit  or  above 
from  the  Republic  of  Korea.  We  received 
timely  comments  from  the  petitioner 
and  both  respondents.  At  the  request  of 
the  petitioner,  we  held  a  hearing  on 
October  26, 1995. 

Scope  of  the  Review 
Imports  covered  by  the  review  are 
shipments  of  DRAMS  of  one  megabit 
and  above  from  the  Republic  of  Korea 
(Korea).  For  purposes  of  this  review, 
DRAMS  are  all  one  megabit  and  above, 
whether  assembled  or  unassembled. 
Assembled  DRAMS  include  all  package 
types.  Unassembled  DRAMS  include 
processed  wafers,  uncut  die  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged,  or  assembled  into 
memory  modules  in  a  third  country,  are 
included  in  the  scope;  wafers  produced 
in  a  third  country  and  assembled  or 
packaged  in  Korea  are  not  included  in 
the  scope  of  this  review. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMS,  the  sole 
function  of  which  is  memory.  Modules 
include  single  in-line  processing 
modules  (SIPs),  single  in-line  memory 
modules  (SIMMs),  or  other  collections 
of  DRAMS,  whether  unmoimted  or 
mounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 


other  than  memory,  such  as  video 
graphics  adapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 

The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (VRAMS),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMS. 

The  scope  of  this  review  also  includes 
removable  memory  modules  placed  on 
motherboards,  with  or  without  a  central 
processing  unit  (CPU),  unless  the 
importer  of  motherboards  certifies  with 
the  Customs  Service  that  neither  it,  nor 
a  party  related  to  it  or  under  contract  to 
it,  will  remove  the  modules  from  the 
motherboards  after  importation.  The 
scope  of  this  review  does  not  include 
DRAMS  or  memory  modules  that  are 
reimported  for  repair  or  replacement. 

The  DRAMS  siibject  to  this  review  are 
classifiable  under  subheadings 
8542.11.0001,  8542.11.0024, 
8542.11,0026,  and  8542.11.0034  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Also  included 
in  the  scope  are  those  removable  Korean 
DRAMS  contained  on  or  within 
products  classifiable  under  subheadings 
8471.91.0000  and  8473.30.4000  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provides  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  remains  dispositive. 

The  period  of  review  (POR)  covers 
from  October  29, 1992  through  April  30, 
1994  for  all  respondents. 

Applicable  Statute  and  Regulations 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Action 
1930,  as  amended  (the  Tariff  Act). 

Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department’s 
regulations  refer  to  the  provisions  as 
they  existed  on  December  31, 1994. 

United  States  Price 

We  calculated  U.S.  price  according  to 
the  methodology  described  in  ouT 
preliminary  results,  except  for  the 
adjustment  of  value-added  taxes  (VAT), 
as  described  below. 

In  light  of  the  Federal  Circuit’s 
decision  in  Federal  Mogul  v.  United 
States,  63  F.  3d  1572  (Fed.  Cir.  1995), 
the  Department  has  changed  its 
treatment  of  home  market  consumption 
taxes.  Where  merchandise  exported  to 
the  United  States  is  exempt  from  the 
consumption  tax,  the  Department  will 
add  to  the  U.S.  price  the  absolute 
amoimt  of  such  taxes  charged  on  the 
comparison  sales  in  the  home  market. 
This  is  the  same  methodology  that  the 
Department  adopted  following  the 
decision  of  the  Federal  Circuit  in  Zenith 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


20217 


V.  United  States,  988  F.  2d  1573, 1582 
(1993),  and  which  was  suggested  hy  that 
court  in  footnote  4  of  its  decision.  The 
Court  of  International  Trade  (CIT) 
overturned  this  methodology  in  Federal 
Mogul.v.  United  States,  834  F.  Supp. 

1391  (1993),  and  the  Department 
acquiesced  in  the  CIT’s  decision.  The 
Department  then  followed  the  CIT’s 
preferred  methodology,  which  was  to 
calculate  the  tax  to  be  added  to  U.S. 
price  by  multiplying  the  adjusted  U.S. 
price  by  the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  “zero”  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  “Zenith  footnote  4” 
methodology  to  calculate  tax-neutral 
dumping  assessments  (i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Elepartment  has  determined  that 
the  “Zenith  footnote  4”  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  recognized.  Article 
VI  of  the  GATT  and  Article  2  of  the 
Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
GATT.  Secondly,  the  Uruguay  Round 
Agreements  Act  (URAA)  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  “Zenith  footnote  4” 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  U.S. 
price  rather  than  subtracted  from  home 


market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Foreign  Market  Value 

With  the  exception  noted  above  for 
VAT,  we  calculated  FMV  according  to 
the  methodology  described  in  our 
preliminary  results. 

Analysis  of  Comments  Received 
We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  At  the 
request  of  the  petitioner,  we  held  a 
public  hearing  on  October  26, 1995.  We 
received  timely  comments  firom  the 
petitioner  and  both  respondents. 

General  Comments 
Comment  1 :  The  petitioner  argues  that 
Hyundai  and  LGS  erred  in  preparing 
their  antidumping  questionnaire 
responses  by  misallocating  corporate 
indirect  selling  expenses.  Specifically, 
the  petitioner  argues  that  Hyimdai's 
U.S.  subsidiary,  Hyundai  Electronics 
America,  Inc.  (HEA),  and  LGS  each 
mistakenly  allocated  corporate  U.S. 
indirect  selling  expenses  among  their 
various  manufacturing  divisions  on 
bases  other  than  relative  sales  value. 

The  petitioner  maintains  that  allocation 
on  the  basis  of  relative  sales  value  is  the 
standard  allocation  methodology  for  all 
indirect  selling  expenses.  The  petitioner 
argues  that  HEA  and  LGS’s  allocation 
method  is  incorrect  because  both 
respondents  under-allocated  the  proper 
amount  of  administrative  expenses  to 
their  respective  semiconductor 
divisions. 

Hyundai  argues  that  the  Department’s 
questionnaire  did  not  instruct  Hyimdai 
to  allocate  indirect  selling  expenses  on 
the  basis  of  sales  value,  and  that  the 
Department  routinely  accepts  allocation 
bases  other  than  relative  sales  value, 
provided  that  the  methodology  is 
reasonable.  Hyundai  also  notes  that  the 
Department  verified  HEA’s  allocation 
methodology  during  its  U.S.  sales 
verification  of  HEA. 

LGS  argues  that  the  current  allocation 
methodology  for  indirect  selling 
expenses  has  been  twice  verified  and 
accepted  by  the  Department.  Moreover, 
LGS  argues  that  it  has  been  the 
Department’s  policy  to  accept 
reasonable,  verified  allocation 
methodologies  of  indirect  selling 
expenses. 

DOC  Position:  We  agree  with  Hyimdai 
and  LGS.  It  is  not  our  policy  to  require 
allocation  of  indirect  selling  expenses 
based  upon  relative  sales  value  in  every 


instance  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al.. 
Final  Results  of  Antidumping  Duty 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders,  60 
FR 10900  (February  28, 1995)  [AFBs 
1995).  More  specifically,  in  the  final 
results  of  the  less-than-fair-value 
investigation  we  clearly  noted  that  we 
would  accept  an  allocation  basis  other 
than  relative  sales  value  provided  the 
methodology  was  reasonable.  See 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above,  from  the  Republic  of  Korea,  58 
FR  15467, 15477  (March  23, 1993) 
(DRAMS  LTFV  Final  1993). 

Moreover,  we  note  that  Hyundai  and 
LGS  used  three  separate  bases  of 
allocation  for  different  selling  expenses, 
one  of  which  was  relative  sales  value.  In 
addition,  Hyundai  used  manpower 
hours  in  allocating  labor  expenses  and 
the  number  of  invoices  in  allocating 
accounting  department  expenses.  LGS 
used  a  similar  methodology  to  allocate 
its  indirect  selling  expenses  that  were 
not  identified  by  subdivision.  We 
believe  that  it  is  more  appropriate  to 
allocate  human  resource  and  accounting 
department  expenses  on  the  basis  of 
manpower  and  number  of  invoices  ilian 
on  the  basis  of  sales  value  because 
human  resource  expense  is  a  function  of 
the  number  of  employees,  and 
accounting  department  expense  is  a 
function  of  the  volume  of  invoices 
prepared.  Thus,  we  believe  that  these 
allocation  bases  are  reasonable  and  have 
continued  to  accept  them  for  purptoses 
of  these  final  results  of  review. 
Furthermore,  we  verified  HEA  and 
LGS’s  allocation  bases  for  its  indirect 
selling  expenses  during  our  U.S.  sales 
verifications  and  found  no 
discrepancies  or  inaccuracies  in 
Hyundai  or  LGS’s  allocation 
methodology.  See  Verification  Report  of 
Home  Market  Sales  Questionnaire 
Response  of  Hyundai  Electronic 
Industries,  Inc.,  April  27, 1995  (HEI 
Home  Market  ^les  Verification  Report) 
at  page  pp.  12-13,  and  Verification 
Report  of  Home  Market  Sales 
Questionnaire  Response  of  LG  Semicon, 
Ltd.,  April  13, 1995  (LGS  Home  Market 
Verification  Report)  at  page  13. 

Comment  2:  LGS  maintains  that  the 
Department  should  not  include  research 
and  development  expenses  (R&D)  of 
non-DRAM  products  in  the  DRAM  R&D. 
LGS  alleges  that  the  product-specific 
R&D  expenses,  which  were  specifically 
identified  in  its  accounting  system,  were 
fully  quantified  and  verifi^  by 
Department  ofiicials.  LGS  argues  that 
the  E)epartment’s  decision  to  include 


20218 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


non-DRAM  R&D  is  inconsistent  with  the 
decision  of  the  U.S.  Court  of 
International  Trade  regarding  the  LTFV 
investigation  which  remanded  the  final 
determination  back  to  the  Department, 
and,  in  part,  ordered  the  Department  to 
calculate  R&D  expense  on  a  product- 
specific  basis.  See  Micron  Technology, 
Inc.  V.  Unites  States,  893  F.  Supp.  21 
(CIT  1995)  [Micron  Technology). 

The  petitioner  argues  that  a  product 
specific  accounting  categorization  of 
projects  does  not  prove  that  R&D 
conducted  for  one  type  of 
semiconductor  cannot  benefit  the 
development  of  another  type  of 
semiconductor  (i.e.,  cross- fertilization). 
Therefore,  the  petitioner  maintains  that 
the  Department’s  treatment  of  R&D 
expenses  in  the  preliminary 
determination  was  appropriate. 

DOC  Position:  We  agree  with  the 
petitioner.  At  verification,  we  confirmed 
that  each  R&D  project  is  accounted  for 
separately  in  each  of  the  respondent’s 
respective  books  and  records.  Separate 
accounting,  however,  does  not 
necessarily  mean  that  cross  fertilization 
of  scientific  ideas  does  not  occur. 
Moreover,  the  CIT  specifically  stated  in 
Micron  Technology  that  the  Department 
did  not  “direct  the  court  to  any  record 
evidence  of  R&D  cross-fertilization  in 
the  semiconductor  industry.’’  Micron 
Technology,  893  F.  Supp.,  at  27.  In  this 
review,  the  Department  has  provided 
such  information.  See  Memorandum 
from  Karen  Park  to  Holly  Kuga 
regarding  Cross  Fertilization  of  R&D  for 
DRAMS,  August  14, 1995  (cross 
fertilization  memo).  The  cross 
fertilization  memo  includes  pages  from 
verification  exhibits,  a  memorandum 
from  a  non-partisan  expert  from  the 
semiconductor  industry,  as  well  as 
information  from  certain  articles  widely 
read  by  experts  in  the  DRAM  R&D  field 
demonstrating  the  existence  of  cross¬ 
fertilization  of  R&D  in  the  DRAM 
industry. 

Comment  3:  The  petitioner  argues  that 
the  fees  paid  by  HEI  and  LGS  for  the 
services  of  their  respective  trading 
companies  were  understated  in  their 
questionnaire  response  (QR).  The 
petitioner  maintains  that  the  fees 
reported  by  HEI  did  not  reflect  the  true 
cost  of  the  services  provided  by  HEI’s 
trading  company.  The  petitioner  urges 
the  Department  to  quantify  the  real  cost 
of  the  services  provided  by  HEI’s  trading 
company  by  resorting  to  best 
information  available  (BIA),  using  the 
petitioner’s  estimate  of  the  trading 
company>s  costs  as  derived  from  the 
public  information  of  another 
respondent  in  this  review. 

Hyundai  argues  that  the  Department 
should  reject  the  petitioner’s  assertion 


because  the  trading  company  in 
question  is  unrelated  to  HEI  and  the 
Department  verified  the  fee  reported. 
Hyundai  states  that  the  fees  reported 
fully  reflect  the  services  provided  by  the 
trading  company  to  HEI. 

The  petitioner  alleges  that  despite  the 
number  of  services  provided  by  LGS’ 
trading  company,  LGS  acknowledged  no 
costs  associated  with  these  services.  The 
petitioner  argues  that  a  circumstance  of 
sale  adjustment  should  be  made  to  U.S. 
price  to  capture  the  selling  expenses 
associated  with  this  trading  company. 

LGS  argues  that  the  Department  has 
verified  that  LGS  does  not  incur  any 
additional  expenses  through  the  use  of 
the  trading  company’s  name  as  the 
exporter  of  record  for  some  of  LGS’ 
exports  of  subject  merchandise  to  the 
United  States.  LGS  maintains  that  its 
trading  company  did  not  provide  any 
service  for  LGS  in  its  sales  transactions. 

DOC  Position:  We  agree  with  the 
respondents.  We  agree  that  the  trading 
companies  in  question  are  unrelated  to 
HEI  and  LGS.  We  verified  this  during 
our  home  market  sales  verification  in 
Korea.  See  HEI  Cost-of-Production/ 
Constructed  Value  (COP/CV) 

Verification  Report  at  page  5,  LGS  COP/ 
CV  Verification  Report  at  page  6. 
Furthermore,  we  examined  the  fees  paid 
to  HEI’s  unrelated  trading  company  by 
HEI  and  found  no  discrepancies  in  the 
fee  amounts  reported.  (HEI  Home 
Market  Sales  Verification  Report,  p.  16). 
Despite  the  petitioner’s  assertion  that 
these  fees  do  not  reflect  the  actual  cost 
of  services  provided  to  HEI,  there  is  no 
evidence  on  the  record  to  suggest  that 
this  is  the  case. 

We  also  examined  LGS’s  relationship 
with  its  trading  company.  See  LGS 
Home  Market  Sales  Verification  Report, 
pp.  18-19.  We  verified  that  LGS  did  not 
incur  any  costs  for  the  use  of  its  trading 
company’s  name.  Moreover,  we  verified 
that  this  trading  company  did  not 
provide  any  services  related  to  sales  of 
subject  merchandise  to  LGS. 

Comment  4;  The  petitioner  urges  the 
Department  to  impute  costs  for  loan  fees 
borne  by  certain  companies.  The 
petitioner  maintains  that  the  fees 
reported  by  Hyundai  and  LGS  do  not 
include  the  risk  and  cost  by  certain 
firms.  The  petitioner  urges  the 
Department  to  increase  HEI  and  LGS’s 
financing  costs  by  a  percentage  derived 
from  HEI  and  LGS’s  financial 
statements. 

Hyundai  counters  that  the  petitioner’s 
argument  is  without  merit  because  the 
Department  thoroughly  verified  all 
financing  fees  incurred  by  HEI  during 
the  FOR.  Hyundai  further  explains  that 
the  petitioner  ignored  the  evidence  on 
the  record  that  because  Hyundai’s  fixed 


assets  are  used  as  loan  collateral,  that 
the  full  risk  and  cost  of  the  loans  were 
accurately  reported. 

LGS  argues  that  no  payment  was 
made  related  to  the  loan  guarantees. 
Moreover,  LGS  notes  that  the  Korean 
law  does  not  require  the  guarantor  to 
charge  for  related  party  guarantees 
unless  there  is  a  default. 

DOC  Position:  We  agree  with  Hyundai 
and  LGS.  During  our  COP  verification  of 
HEI  and  LGS,  we  examined  HEI’s  and 
LGS’s  financial  expenses  and 
specifically  addressed  the  issue  of  loan 
fees.  See  Report  on  the  Verification  of 
the  Cost  of  Production  Questionnaire 
Response  of  Hyundai  Electronic 
Industries,  Inc.,  April  17, 1995  (HEI 
COP/CV  Verification  Report)  at  pp.  26- 
27  and  Verification  of  the  Cost  of 
Production  Questionnaire  Response  of 
Goldstar  Electron  Company,  Ltd. 

(GSEN),  July  26, 1996,  (LGS  COP/CV 
Verification  Report),  at  page  9.  Because 
our  COP  verification  indicates  that  HEI 
and  LGS  accurately  reported  all  loan 
fees,  there  is  no  reason  to  impute  a  cost 
for  such  expenses. 

Company-Specific  Comments 
LGS 

Comment  5:  The  petitioner  alleges 
that  certain  royalty  agreements  require  a 
different  percentage  payment -of  royalty 
expenses  depending  on  whether  the 
covered  merchandise  is  sold  in  the  U.S. 
or  elsewhere.  Therefore,  the  royalty 
agreements  constitute  a  difference  in 
circumstance  of  sale,  directly  related  to 
sales.  LGS  claims  that  the  petitioner’s 
allegation  is  factually  incorrect.  The 
royalty  agreements  in  question  require 
the  same  payment  for  merchandise  sold 
in  the  U.S.  or  elsewhere.  Moreover,  LGS 
claims  that  it  is  the  Department’s 
standard  practice  to  treat  royalties  as  a 
cost  of  manufacturing. 

DOC  Position:  The  royalty  agreements 
in  question  do  not  require  a  different 
percentage  payment  depending  on 
whether  the  covered  merchandise  is 
sold  in  the  U.S.  or  elsewhere.  See  LGS’s 
October  19, 1994  response  to  the 
Department’s  supplemental  sales 
questionnaire.  The  petitioner  is 
referencing  information  that  was 
submitted  in  the  original  questionnaire 
response  which  was  later  revised  by  the 
respondent  in  its  supplemental 
questionnaire  response  to  the 
Department. 

Moreover,  it  has  been  the 
Department’s  longstanding  practice  to 
treat  royalty  payments  for  production 
technology  as  cost  of  manufacturing, 
even  in  circumstances  where  the  royalty 
payments  were  based  on  sales  revenue. 
See  Extruded  Rubber  Thread  from 
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Malaysia.  57  FR  38465  (August  25, 

1992)  and  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  etc.  from  Canada, 

58  FR  37099,  37118  (July  9, 1993). 

Comment  6:  LGS  asserts  that  the 
Department  should  accept  amortization 
of  purchased  R&D  amounts  over  the 
relevant  contract  period.  LGS  argues 
that  the  Department’s  decision  in  the 
preliminary  determination  to  expense 
purchased  R&D  in  the  year  incurred  is 
inconsistent  with  the  CFT  decision  in 
the  less-than-fair-value  investigation. 

See  Micron  Technology.  LGS  asserts  that 
the  Micron  decision  requires  the 
Department  to  amortize  R&D  expenses 
over  the  life  cycle  of  the  product. 

The  petitioner  argues  tnat  LGS’s  own 
financial  statements  expensed  the 
purchased  R&D  in  the  year  incurred. 
Therefore,  all  payments  related  to  the 
purchased  R&D  should  be 
acknowledged  in  the  year  in  which  they 
were  incurred,  since  this  is  how  the 
expenses  were  recorded  in  the 
company’s  books  and  records. 

DOC  Position:  We  agree  with  the 
petitioner  that  LGS’s  purchased  R&D 
expenses  should  be  acknowledged  in 
the  year  in  which  they  were  incurred, 
since  this  is  how  the  expenses  were 
recorded  in  the  company’s  books  and 
records.  See  LGS  COP/CV  Verification 
Report  of  July  26, 1995  at  page  8. 
Moreover,  the  Micron  decision  requires 
the  Department  to  allow  the  allocation 
of  R&D  expenses  over  time,  when  the 
allocation  is  made  in  accordance  with 
the  generally  accepted  accounting 
practices  in  effect  in  the  home  country, 
cmd  when  Commerce  is  satisfied  that 
those  principles  reasonably  reflect  all  of 
the  costs  associated  with  the  production 
of  the  subject  merchandise.  In  this  case, 
although  the  Korean  GAAP  may  allow 
LGS  to  amortize  its  purchased  R&D  over 
a  given  period,  LGS  did  not  do  so. 
Rather,  LGS  expensed  purchased  R&D 
for  its  financial  statements,  and 
amortized  it  over  a  longer  period  for  the 
antidumping  response.  In  these 
calculations,  the  Department  relied  on 
LGS’s  accounting  system  to  determine 
the  total  R&D  figure  applicable  to  the 
analysis:  it  amortized  any  R&D  expenses 
that  LGS  amortized  in  its  own  books 
and  records  and  it  expensed  any  R&D 
expenses  that  LGS  expensed.  As  a 
result,  the  Department  is  not  taking  a 
position  contrary  to  the  CTT  decision, 
nor  is  it  rejecting  the  Korean  GAAP 
which  allows  parties  the  option  of 
expensing  or  allocating  such  costs.  Due 
to  the  proprietary  nature  of  LGS’s 
internal  accoimting  system,  see  the  LGS 
COP/CV  Verification  Report  for  further 
information. 

Comment  7:  LGS  noted  the  following 
clerical  errors  in  the  Department’s 


computer  program:  (1)  LGS  notes  that 
the  Department  did  not  apply  the 
correct  exchange  rate  to 'the  home 
market  letter  of  credit  sales;  (2)  LGS 
notes  clerical  errors  for  duty  drawback 
adjustment;  (3)  LGS  argues  that  the 
computer  program  does  not  use  the 
actual  home  market  sales  quantity  in  the 
cost  test;  (4)  LGS  notes  that  the 
Department’s  computer  program 
inadvertently  disregards  the  submitted 
data  in  the  model  match;  (5)  LGS  argues 
that  the  Department’s  computer  program 
does  not  correctly  read  the  module  cost 
of  production  data;  and  (6)  LGS  noted 
that  the  Department’s  computer  program 
reads  the  wrong  variable  in  the 
submitted  information  which  affects  the 
total  cost  of  production  calculation. 

DOC  Position:  We  agree  with  LGS  on 
each  of  these  points  and  have  revised 
our  calculations  accordingly. 

Hyundai 

Comment  8:  Hyundai  maintains  that 
the  Department  made  a  clerical  error  in 
its  final  calculations  by  incorrectly 
comparing  all  of  its  further- 
manufactiued  sales  of  memory  modules 
to  the  CV  of  the  imported  mendiandise. 
Hyundai  argues  that  it  is  the 
Department’s  practice  to  resort  to  CV 
only  in  instances  where  there  are 
insufficient  home  market  sales  above 
COP  or  insufficient  home  market  sales 
during  a  contemporaneous  period  to  be 
used  with  comparison  to  U.S.  sales. 
Hyundai  urges  the  Department  to  revise 
its  final  results  calculations  to  include 
price-to-price  comparisons  for  sales  of 
further-manufactured  products  and 
suggests  two  possible  methodologies  as 
discussed  below. 

The  petitioner  maintains  that  the 
Department  was  correct  in  comparing 
respondents’  further-manufactured  U.S. 
sales  to  CV.  The  p>etitioner  argues  that 
the  complexity  of  determining  the  basis 
on  which  to  allocate  the  U.S.  module 
price  net  of  further-manufactured  costs 
to  the  different  types  of  DRAMS  in  the 
modules  made  CV  a  reasonable  choice 
of  comparison  methodology.  The 
petitioner  urges  the  Department  to 
adhere  to  its  comparison  methodology 
for  further-manufactured  U.S.  sales  as 
contained  in  its  preliminary  results  of 
review. 

DOC  Position:  We  agree  that  it  is 
generally  the  Department’s  policy  to 
calculate  the  foreign  market  value  for 
the  U.S.  sales  of  further-processed 
merchandise  on  the  basis  of  products  in 
the  condition  as  imported,  not  as  in  the 
condition  sold. 

The  prices  for  the  further- 
manufactured  modules  were  an 
inadequate  basis  for  comparison 
because  there  are  no  comparable  home 


market  sales  for  U.S.  sales  of  memory 
modules  with  specific  collections  of 
different  types  of  DRAMS  assembled 
together  in  particular  configurations  for 
specific  applications.  The  configuration 
and  application  of  mixed  memory 
modules  are  critical  factors  in 
determining  the  foreign  market  value 
(FMV)  of  these  modules.  Themfore,  we 
resorted  to  CV  in  accordance  with 
section  1677b(a)(2)  of  the  Tariff  Act.  We 
calculated  the  FMV  for  the  modules 
sold  in  the  United  States  using  the 
Department’s  traditional  methodology. 
To  obtain  the  FMV,  we  have  summed 
the  cost  of  production  for  each  DRAM 
included  on  each  type  of  module  to 
obtain  the  cost  of  all  the  imported 
components  included  on  the  module. 
We  Uien  developed  the  FMV  by 
applying  the  appropriate  selling,  general 
and  administrative  expenses,  and  home 
market  profit  to  arrive  at  the  CV  of  the 
imported  components  of  the  module. 

We  then  compared  the  CV  of  the 
imported  parts  to  the  USP  of  the  module 
sold  in  the  United  States,  less 
appropriate  amounts  for  selling 
expenses,  height,  further  manufacturing 
and  profit.  We  believe  that  this  is  the 
most  reasonable  comparison 
methodology  for  these  types  of  sales 
given  the  circumstances  mentioned 
above.  We  disagree  that  in  this  instance 
either  proposed  method  would  lead  to 
an  accurate  determination  of  FMV 
because  both  would  require  adjustments 
to  the  USP  for  the  purposes  of  matching 
the  FMV  of  the  product  sold  in  the 
home  market. 

In  respondent’s  first  proposed 
method,  the  Department  would  derive 
an  FMV  by  summing  the  FMVs  of 
DRAMS  sold  in  Korea  in  the  same 
number  and  combination  as  they  appear 
on  the  modules  sold  in  the  United 
States.  However,  we  note  that  this  new 
“bundled  FMV’’  would  represent  an 
FMV  for  a  product  that  is  not  sold  in  the 
home  market,  and  as  such,  represents 
the  cost  of  a  hybrid  and  a  hypothetical 
product.  Furthermore,  there  is  no 
indication  that  the  resultant  “bundled 
FMV’’  would  be  comparable  to  the  price 
of  the  product  sold  in  the  United  States. 

In  respondent’s  second  proposed 
method,  the  Department  wouid  strip  the 
United  States  price  (USP)  of  the 
modules  sold  in  the  United  States  down 
to  the  price  of  each  of  its  component 
parts.  Then  the  Department  would  make 
adjustments  for  the  total  number  of  the 
individual  DRAMS  sold  in  the  United 
States,  and  compare  the  results  with  the 
FMVs  otherwise  developed  for  home 
market  sales.  We  rejected  this 
methodology  because  it  would  require 
adjustments  to  the  USP  for  matching 
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purposes  and  would  not  guarantee  an 
accurate  comparison. 

Comment  9:  The  petitioner  maintains 
that  Hyundai  failed  to  provide  the 
Department  with  the  necessary  sales 
information  in  its  August  29, 1995, 
questionnaire  response  on  sales  of 
DRAMS  contained  in  personal 
computers  and  computer  workstations 
sold  by  HEA’s  ISD  and  Axil  divisions. 
The  petitioner  urges  the  Department  to 
reject  Hyundai’s  entire  questionnaire 
response  for  failure  to  report  complete 
information  on  sales  of  subject 
merchandise  during  the  FOR  and  apply 
total  BIA.  Alternately,  if  the  Department 
decides  not  to  apply  total  BIA  to 
Hyundai’s  entire  questionnaire 
response,  the  petitioner  urges  the 
Department  to  use  BIA  in  calculating 
the  U.S.  price  of  the  value-added 
products  in  accordance  with  the 
petitioner’s  methodology  contained  in 
the  petitioner’s  October  11, 1995  case 
brief. 

Hyundai  argues  that  it  reported 
complete  sales  information  on 
computers  and  workstations  which  were 
sold  with  the  memory  modules 
separately  invoiced  (option  sales)  and 
all  reasonably  available  information  on 
sales  of  computers  and  workstations 
which  were  sold  without  separately 
invoiced  memory  modules  (embedded 
sales).  Hyundai  maintains  that  it  would 
have  been  unreasonable  to  require 
complete  sales  information  on 
embedded  sales  by  ISD  and  Axil  due  to 
the  extreme  complexity  of  the  value- 
added  calculations.  According  to 
Hyundai,  this  type  of  calculation  would 
have  required  an  additional  complete 
COP  calculation  and  verihcation  for  all 
input  products  in  the  computers  and 
workstations  (e.g.,  computer  monitors). 
Hyundai  argues,  that  because  embedded 
sales  by  Axil  and  ISD  constituted  an 
extremely  small  portion  of  HEA’s  U.S. 
sales  of  DRAMS,  it  would  have  been 
unreasonable  to  require  full  sales 
information  on  the  embedded  sales  of 
subject  merchandise. 

Hyundai  further  asserts  that  total  BIA 
is  unwarranted,  as  Hyundai  cooperated 
fully  with  the  Department  during  the 
course  of  the  first  administrative  review 
including  the  sales  and  COP 
verifications.  Hyundai  urges  the 
Department  to  calculate  the  dumping 
margins  on  embedded  sales  by  applying 
one  of  the  following  three  margins  to 
these  sales:  (1)  the  weighted-average 
margin  found  for  the  remainder  of 
HEA’s  sales,  (2)  the  margin  calculated 
for  Axil  and  ISD’s  option  sales,  or  (3) 
the  weighted-average  margin  firom  the 
original  LTFV  investigation. 

DOC  Position:  We  agree  with  the 
petitioner  that  Hyundai  should  have 


provided  complete  information  on 
embedded  sales  of  DRAMS  by  HEA’s 
two  computer  divisions  during  the  POR. 
There  is  neither  a  statutory  nor  a 
regulatory  basis  for  excluding  any  U.S. 
sales  of  subject  merchandise  from 
review  regardless  of  the  complexity  of 
the  required  calculations.  See  AFBs 
1995.  The  statute  requires  the 
Department  to  analyze  all  U.S.  sales 
within  the  POR.  See  section  (a)(2)(A) 
(1994)  of  the  Tariff  Act. 

However,  we  disagree  that  total  BIA  is 
warranted  in  this  case.  In  cases  where 
the  respondent  has  substantially 
cooperated  with  the  Department,  as 
Hyundai  has  in  this  case,  we  do  not 
typically  apply  total  BIA,  but  rather 
apply  partial  BIA  to  the  particular 
deficiencies  in  a  respondent’s 
questionnaire  response.  See  Industrial 
Nitrocellulose  from  the  United  Kingdo 
DOC  Position:  m.  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  66902,  66903  (December 
28,  1994),  and  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof,  from  France,  et  al.. 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part,  58  FR  39729,  39739-40  (July  26, 
1993). 

In  deciding  what  to  use  as  BIA,  the 
Department’s  regulations  provide  that 
the  Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information  (19  CFR 
353.37(b)).  Thus,  the  Department 
determines,  on  a  case-by-case  basis, 
what  constitutes  BIA.  For  the  purposes 
of  these  final  results,  we  applied  the 
following  two-tier  BIA  analysis  where 
we  were  unable  to  use  a  company’s 
response  for  purposes  of  determining  a 
dumping  margin  (see  Final  Results  of 
Antidumping  Duty  Administrative 
review  of  Antifriction  Bearings  and 
Parts  Thereof  from  France,  et  al.,  58  FR 
39739,  July  26, 1993): 

1.  When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  these  proceedings,  we 
used  as  BIA  the  higher  of  (1)  the  highest  of 
the  rates  found  for  any  firm  for  the  same  class 
or  kind  of  merchandise  in  the  same  country 
of  origin  in  the  less  than  fair  value 
investigation  (LTFV)  or  prior  administrative 
reviews;  or  (2)  the  highest  rate  found  in  this 
review  for  any  firm  for  the  same  class  or  kind 
of  merchandise  in  the  same  country  of  origin. 

2.  When  a  company  substantially 
cooperates  with  our  requests  for  information 
and,  substantially  cooperates  in  verification, 
but  fails  to  provide  the  information  requested 
in  a  timely  manner  or  in  the  form  required 
or  was  unable  to  substantiate  it,  we  used  as 
BIA  the  higher  of  (1)  the  highest  rate  ever 
applicable  to  the  firm  for  the  same  class  or 
kind  of  merchandise  from  either  the  LTFV 
investigation  or  a  prior  administrative  review 


or  if  the  firm  has  never  before  been 
investigated  or  reviewed,  the  all  others  rate 
from  the  LTFV  investigation;  or  (2)  the 
highest  calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  for  any  firm 
from  the  same  country  of  origin. 

Hyundai,  although  it  failed  to  report  full 
cost  data  for  its  sales  of  embedded 
DRAMS  in  the  United  States, 
cooperated  substantially  with  our 
requests  for  information  and  our  sales 
and  cost  verifications.  Accordingly,  we 
applied  the  second-tier  BIA  rate  of  11.16 
percent  to  HEA’s  sales  of  embedded 
DRAMS.  This  rate  represents  the  highest 
rate  ever  applicable  to  Hyundai. 

We  found  petitioner’s  methodology  in 
calculating  partial  BIA  to  be 
inappropriate  because  it  recalculated 
prices  for  memory  modules  whose 
actual  prices  were  obtained  from  the 
separate  invoices  prepared  for  these 
products.  See  Mechanical  Transfer 
Presses  from  Japan,  55  FR  335,  337 
(January  4, 1990). 

Comment  10:  The  petitioner 
maintains  that,  based  upon  information 
contained  in  certain  U.S.  sales 
verification  exhibits,  there  are  large 
unaccounted  for  quantities  of  DRAMS 
transferred  from  HEA  to  its  computer 
divisions  ISD  and  Axil.  The  petitioner 
maintains  that  there  is  no  correlation 
between  the  total  quantity  of  DRAMS 
transferred  to  ISD  and  Axil  during  the 
POR  and  the  total  quantity  of  DRAMS 
sold  by  these  two  divisions  during  the 
POR.  The  petitioner  urges  the 
Department  to  account  for  the  alleged 
“loose”  DRAMS  by  assigning  a  USP  of 
zero  to  all  DRAMS  imported  by  HEA 
during  the  POR  and  including  them  in 
the  dumping  analysis. 

Hyundai  maintains  that  the  petitioner 
used  incorrect  numbers  in  making  the 
above  assertion  and  that  there  is  not 
necessarily  a  correlation  between  the 
quantity  of  DRAMS  transferred  to  ISD 
and  Axil  and  the  quantity  of  DRAMS 
sold  by  these  two  divisions  during  the 
POR.  Hyundai  argues  that  the  petitioner 
failed  to  consider  that  a  significant 
percentage  of  ISD  and  Axil  sales  were 
exported  and  that  the  Department  fully 
verified  total  quantity  and  value  of 
DRAMS  sold  in  the  United  States. 

DOC  Position:  We  agree  with 
Hyundai.  We  believe  that  the 
petitioner’s  assertion  that  a  correlation 
must  exist  between  the  total  quantity  of 
DRAMS  imported  and  sold  during  the 
POR  is  unfounded.  The  petitioner 
ignores  the  number  of  DRAMS  and 
memory  modules  exported  to  third 
countries  and,  in  their  October  11, 1995 
Case  Brief,  base  part  of  their  argument 
on  an  assumption  that  computer 
assemblers  can  only  use  DRAMS 
mounted  on  SIMMs  boards.  There  is  no 
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evidence  on  the  record  of  this 
proceeding  to  support  such  an  assertion. 
In  addition,  we  thoroughly  verified  total 
quantity  and  value  of  all  U.S.  sales  of 
subject  merchandise  during  our  U.S. 
sales  verification  of  HEA,  including 
sales  by  ISD  and  Axil,  and  found  no 
discrepancies.  See  Verification  of  the 
U.S.  Sales  Questionnaire  Response  of 
Hyundai  Electronics  America,  Inc.  In 
the  First  Antidumping  Administrative 
Review  of  Dynamic  Random  Access 
Memory  Semiconductors  from  Korea, 
December  12-15, 1994.  HEA  U.S.  Sales 
Verification  Report,  pp.  4-10. 

Comment  1 1 :  The  petitioner 
maintains  that  Hyundai  misclassified  its 
reported  advertising  expenses  in  the 
home  and  U.S.  markets.  As  evidence  for 
this  assertion,  the  petitioner  points  out 
that  Hyundai  classified  a  trade  journal 
ad  in  ^e  home  market  for  future 
products  under  development  but  not 
commercially  available  as  direct  but 
classified  a  magazine  ad  for  an  existent 
product  in  the  United  States  as  indirect. 
The  petitioner  claims  that  it  is 
inconsistent  to  classify  an  existent  ' 
product  as  indirect  while  classifying  a 
future  product  as  direct.  The  petitioner 
urges  the  Department  to  reclassify  all  of 
Hyundai’s  U.S.  advertising  expenses  as 
direct  expenses  and  all  of  Hyundai’s 
home  market  advertising  expenses  as 
indirect  expenses. 

Hyundai  argues  that  its  advertising 
classification  is  correct  and  that  the 
petitioner  ignores  the  type  of  customer 
to  which  the  advertisement  is  targeted 
and  the  type  of  publication  in  which  it 
is  published.  Hyundai  maintains  that 
the  advertisements  for  future  generation 
products  were  printed  in  a  publication 
directed  at  end-users  of  Hyundai’s 
DRAMS  and  is  properly  classified  as  a 
direct  expense.  Hyundai  also  argues  that 
advertising  expenses  for  future 
generation  products  are  not  inherently 
indirect  as  the  scope  of  the  review 
covers  future  generation  products. 
Finally,  Hyundai  maintains  that  the 
petitioner  ignored  the  fact  that  the 
majority  of  Hyundai’s  home  market 
advertising  expenses  consisted  of 
television  advertisements,  which  are 
clearly  direct  expenses  since  they  are 
aimed  at  the  end-user. 

DOC  Position  We  agree  with  Hyundai. 
Hyundai’s  classification  of  its  home 
market  and  U.S.  advertising  expenses  is 
consistent  with  our  policy.  As  stated  on 
page  V-13  of  our  instructions  in  our" 
antidumping  questionnaire,  the 
classification  of  an  advertising  expense 
as  direct  or  indirect  depends  upon  to 
whom  the  advertisement  is  directed.  It 
is  our  policy  to  classify  advertising 
expenses  directed  to  a  respondent’s  end- 
user  as  direct  while  advertising  directed 


toward  the  respondent’s  intermediary’s 
customers  as  indirect.  See  Antifriction 
(Other  Than  Tapered  Roller  Bearings) 
Bearings  from  the  France,  et.  Al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews;  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR 10909  (February  28, 
1995)  and  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Republic  of 
Germany,  et  al..  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  54  FR  18992, 19507  (May  3, 
1989).  For  the  one  sample  U.S. 
advertisement  mentioned  by  the 
petitioner,  it  is  clear  firom  our  U.S.  sales 
verification  that  this  advertisement  was 
directed  to  original  equipment 
manufacturers  (OEMs),  not  the 
distributors’  customers.  Thus  the  U.S. 
magazine  ad  was  properly  classified  as 
an  indirect  expense.  See  HEA  U.S.  Sales 
Verification  Report.  Regarding  the  one 
home  market  advertisement  concerning 
a  product  under  development,  we  agree 
that  certain  costs  for  these  products  are 
properly  included  in  the  scope  of  this 
review.  See  DRAMS  LTFV  Final  1993. 
Finally,  we  do  not  believe  that  two 
advertisements  constitute  sufficient 
evidence  for  questioning  respondent’s 
advertising  expenses,  especially  in  light 
of  the  thorough  home  market  and  U.S. 
sales  verifications  conducted  by  the 
Department.  See  Pure  and  Alloy 
Magnesium  from  Norway,  57  FR  30942 
(July  13,  1992). 

Comment  12:  The  petitioner  argues 
that  the  Department  should  revise 
Hyundai’s  reported  U.S.  inventory 
carrying  costs  for  further-manufactured 
products  by  including  the  time  during 
which  the  further-manufactured 
products  are  undergoing  certain 
processing  to  the  time  the  product  was 
in  inventory. 

Hyundai  maintains  that  its  inventory 
carrying  cost  methodology  is  in 
accordance  with  previous  Departmental 
precedents,  including  the  final  results  of 
the  original  investigation.  Hyundai 
argues  that  the  Department  should  only 
make  an  inventory  carrying  cost 
adjustment  to  U.S.  price  for  finished, 
not  unfinished  merchandise  held  in 
inventory. 

DOC  Position:  We  agree  with  Hyundai 
that  an  inventory  carrying  cost 
adjustment  to  U.S.  price  should  only  be 
made  for  finished  goods  in  inventory 
and  should  not  include  unfinished 
goods,  because  unfinished  goods 
represent  production  expenses  rather 
than  U.S.  selling  expenses.  See  DRAMS 
LTFV  Final  1993  at  15476  (Comment  32) 
and  Roller  Chain,  Other  Than  Bicycle, 
from  Japan,  Final  Results  of 


Antidumping  Administrative  Review,  58 
FR  30769  (May  27, 1993). 

Comment  13:  The  petitioner 
maintains  that  Hyundai’s  purchase  of 
construction  services  from  a  related 
company  may  not  be  at  arms-length.  As 
evidence  for  this  assertion,  the 
petitioner  cites  certain  COP  verification 
exhibits  which  the  petitioner  purports 
demonstrate  that  the  related 
construction  firm  earned  a  lower  profit 
on  sales  to  HEI  than  on  sales  to  other 
companies.  The  petitioner  maintains 
that  these  exhibits  also  show  that  sales 
of  construction  services  to  HEI  by  the 
related  party  were  made  at  prices  below 
COP.  The  petitioner  urges  the 
Department  to  presume  that  all 
construction  services  were  provided  to 
HEI  at  prices  below  COP  and  calculate 
a  BIA  rate  on  these  services  by 
increasing  the  acquisition  and 
depreciation  costs  claimed  by  HEI  to 
reflect  market-based  values. 

Hyundai  contends  that  the  record  of 
this  proceeding  does  not  support  the 
petitioner’s  assertion  that  certain 
construction  services  purchased  by  HEI 
from  a  related  party  were  not  at  arms- 
length  prices.  Hyundai  argues  that  the 
petitioner  misread  the  related  party’s 
financial  statements  contained  in  the 
COP  verification  exhibits  and  that  the 
services  were  provided  at  prices 
comparable  to  those  charged  other 
companies. 

DOC  Position:  We  agree  with 
Hyundai.  During  our  home  market  sales 
and  COP  verifications  of  Hyundai  in 
Korea,  we  examined  the  issue  of  related 
parties  to  determine  whether 
transactions  between  these  parties  and 
HEI  were  at  arms-length.  We  specifically 
examined  the  transactions  between  HEI 
and  a  related  party  which  provided 
construction  services  during  the  POR. 
We  determined  that,  based  upon  prices 
charged  to  other  companies  for 
construction  services,  the  services 
purchased  by  HEI  were  at  arms-length. 
See  page  5  and  Exhibit  33  of  the  Report 
on  the  Verification  of  the  Cost  of 
Production  Questionnaire  Response  of 
Hyundai  Electronic  Industries,  Inc., 
April  17, 1995  (HEI  COP/CV 
Verification  Report). 

Comment  14:  The  petitioner 
maintains  that  the  Department  made  a 
clerical  error  in  its  assignation  of  BIA  to 
certain  sales  due  to  an  incorrect  decimal 
point  in  the  BIA  rate  of  11.16  percent. 
The  petitioner  also  maintains  that  the 
Department  made  a  clerical  error  in  the 
final  calculations  by  failing  to  test  all  of 
HEI’s  reported  profit  figures  to  check 
that  the  larger  of  the  actual  profit 
amount  or  the  statutory  eight  percent  is 
used  in  the  calculation  of  CV. 
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DOC  Position:  We  agree  with  the 
petitioner  and  have  revised  our  final 
calculations  accordingly. 

Comment  15:  Hyundai  maintains  that 
three  clerical  errors  are  contained  in  the 
Department’s  model  matching  section  of 
the  preliminary  calculations.  Hyundai 
argues  that  these  errors  are  as  follows: 

(1)  the  calculations  did  not  identify 
similar  products  where  there  was  not  an 
identical  home  market  match  for  a  U.S. 
sale,  (2)  the  model  matching 
calculations  fail  to  include  the  90/60 
day  rule  for  identifying 
contemporaneous  matches,  and  (3)  the 
calculations’  matching  hierarchy 
mistakenly  ranks  the  month  of  sale 
above  the  level  of  trade. 

DOC  Position:  We  agree  with  Hyimdai 
and  have  corrected  the  model  matching 
of  our  calculations  accordingly  for  the 
final  results  of  review. 

Comment  16:  Hyimdai  maintains  that 
the  Department’s  preliminary 
calculations  mist^enly  double  count 
certain  U.S.  sales  due  to  a  clerical  error. 

DOC  Position:  We  agree  and  have 
revised  our  final  calculations 
accordingly. 

Comment  1 7:  Hyundai  maintains  that 
the  Department’s  preliminary 
calculations  contained  a  clerical  error  in 
its  calculation  of  Hyundai’s  ESP  offset 
cap.  Hyundai  maintains  that  the 
preliminary  calculations  failed  to 
include  U.S.  commissions  in  the  ESP 
offset  cap. 

DOC  Position:  We  agree  and  have 
revised  the  ESP  offset  cap  portion  of  our 
final  calculations  to  include  U.S. 
commissions. 

Comment  18:  Hyundai  and  the 
petitioner  maintain  that  the 
Department’s  preliminary  calculations 
contained  a  clerical  error  in  its 
calculation  of  profit  for  CV.  Hyundai 
argues  that  the  Department  failed  to 
recompute  Hyundai’s  profit  to  account 
for  the  revisions  the  Department  made 
to  Hyundai’s  reported  COP  data  for  the 
preliminary  results  of  review.  The 
petitioner  argues  that  the  preliminary 
calculations  automatically  applied  the 
statutory  minimum  profit  percentage  of 
eight  percent  for  all  sales  of  DRAMS 
without  first  testing  to  determine 
whether  the  actual  profit  was  less  then 
eight  percent. 

DOC  Position:  We  agree  and  have 
recomputed  Hyundai’s  profit  for  CV  in 
our  final  calculations  to  reflect  the 
increase  in  Hyundai’s  COP.  We  also 
revised  the  preliminary  calculations  to 
compare  Hyundai’s  actual  profit  to  the 
statutory  minimum  of  eight  percent  in 
calculating  CV  for  the  non-further 
manufactured  sales  where  this  did  not 
occur.  For  our  final  calculations,  we 
used  the  statutory  minimum  in  cases 


where  Hyundai’s  actual  profit  was 
below  the  statutory  minimum. 

Comment  19:  Hyundai  maintains  that 
the  Department’s  preliminary 
calculations  contained  a  clerical  error  in 
the  calculation  of  U.S.  price.  Hyundai 
argues  that  the  Department  failed  to  add 
duty  drawback  to  USP  in  its  net  price 
calculations. 

DOC  Position:  We  agree  and  have 
revised  our  final  results  calculations 
accordingly. 

Comment  20:  Hyundai  maintains  that 
the  Department’s  preliminary  results 
calculations  contained  three  clerical 
errors  in  its  calculation  of  FMV. 
Hyundai  maintains  that  these  clerical 
errors  were  as  follows:  (1)  the 
calculations  failed  to  convert  home 
market  selling  expenses  incurred  in  U.S. 
dollars  into  Korean  won,  (2)  the 
Department  mistakenly  added  U.S. 
repacking  expense  to  HEI’s  reported 
home  market  price,  and  (3)  the 
Department  failed  to  deduct  indirect 
selling  expenses  form  FMV  for  further- 
manufactured  sales. 

DOC  Position:  We  agree  and  have 
revised  our  final  results  calculations 
accordingly. 

Final  Results  of  Review 

Upon  review  of  the  comments 
submitted,  the  Department  has 
determined  that  the  following  margins 
exist  for  the  companies  for  the  period 
October  29, 1992  through  April  30, 

1994: 


Manufacturer/exporter 

Percent 

margin 

LG  Semicon  Co.,  Ltd . 

0.00 

Hyundai  Electronic  Industries, 

Inc . 

0.06 

The  Customs  Service  shall  assess  « 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firms  will  be  zero  percent;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 


not  a  firm  covered  in  this  review,  a  prior 
review,  or  in  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  3.85%,  the  all  others 
rate  established  in  the  LTFV 
investigation.  Samsung  Electronics  Co., 
Ltd.  (Samsung),  formerly  a  respondent 
in  this  administrative  review,  was 
excluded  fi:om  the  antidumping  duty 
order  on  DRAMS-from  Korea  on 
February  8, 1996.  See  Final  Court 
Decision  and  Partial  Amended  Final 
Determination:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  From  the  Republic 
of  Korea,  61  FR  4765  (February  8, 1996). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
fin^l  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Date:  April  26, 1996. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-11246  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3S10-OS-P 
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[A-633-«09] 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  two  new  shipper 
administrative  reviews  of  an 
antidumping  duty  order  with  a  February 
anniversary  date.  In  accordance  with  the 
Department’s  Interim  Regulations,  we 
are  initiating  these  administrative 
reviews. 

EFFECTIVE  DATE:  May  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-4837. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  28  and  February  29, 
1996,  the  Department  received  timely 
requests,  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  section  ■ 
353.22(h)  of  the  Department’s  Interim 
Regulations  (60  FR  25130,  25134  (May 
11, 1995))  for  new  shipper  reviews  of  an 
antidumping  duty  order  with  a  February 
anniversary  date. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act,  and  section 
353.22(h)  of  the  Department’s  interim 
regulations,  we  are  initiating  new 
shipper  reviews  of  the  antidumping 
duty  order  on  certain  forged  stainless 
steel  flanges  from  India.  We  intend  to 
issue  the  final  results  of  these  reviews 
not  later  than  270  days  from  the  date  of 
publication  of  this  notice. 


Antidumping  duty  pro- 

Period  to  be  re- 

ceeding 

viewed 

India; 

Certain  Forged  Stain- 

less  Steel  Flanges 
/V-533-809  . 

9/1/95-2/29/96 

Patheja  Forgings,  Ltd. 
Isibars,  Ltd. 

We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 


importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  in 
accordance  with  section  353.22(h)(4)  of 
the  Department’s  interim  regulations. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  and  section  353.22(h)  of  the 
Department’s  interim  regulations. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  96-11123  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3510-O&-M 


[A-688-005] 

High  Power  Microwave  Ampiifiers  and 
Components  Thereof  From  Japan; 
Preiiminary  Resuits  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  In  response  to  a  request  by  the 
petitioner,  MCL,  Inc.,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  high 
power  microwave  amplifiers  and 
components  thereof  (HPMAs)  from 
Japan.  This  review  covers  NEC 
Corporation  (NEC),  a  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  and  the  period  July  1, 
1994,  through  June  30, 1995.  The  firm 
failed  to  submit  a  response  to  our 
questionnaire.  As  a  result,  we  have 
preliminarily  determined  to  use  facts 
otherwise  available  for  cash  deposit  and 
appraisement  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  arguments:  (1)  a  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  May  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 


SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  July  31, 1995,  the  petitioner,  MCL, 
Inc.,  requested,  in  accordance  with 
section  353.22(a)  of  the  Department’s 
regulations  (19  CFR  353.22(a))  an 
administrative  review  of  the 
antidumping  duty  order  (47  FR  31413, 
July  20, 1982)  on  HPMAs  from  Japan 
with  respect  to  NEC,  a  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  and  covering  the  period 
July  1, 1994,  through  June  30, 1M5.  We 
published  a  notice  of  initiation  of  the 
review  on  August  16, 1995  (60  FR 
42500).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  high  power  microwave  amplifiers 
and  components  thereof.  High  power 
microwave  amplifiers  are  radio¬ 
frequency  power  amplifier  assemblies, 
and  components  thereof,  specifically 
designed  for  uplink  transmission  in  C, 

X,  and  Ku  bands  fit)m  fixed  earth 
stations  to  communications  satellites 
and  having  a  power  output  of  one 
kilowatt  or  more.  High  power 
microwave  amplifiers  may  be  imported 
in  subassembly  form,  as  complete 
amplifiers,  or  as  a  component  of  higher 
level  assemblies  (generally  earth 
stations).  This  merchandise  is  currently 
classifiable  under  item  8525.10.80  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  NEC  and  the 
period  July  1, 1994,  through  June  30, 
1995  (FOR). 

Use  of  Facts  Otherwise  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(c)  of  the 
Act,  that  the  use  of  facts  available  is 
appropriate  for  NEC  because  it  did  not 
respond  to  the  Department’s 
antidumping  questionnaire.  We  sent 
NEC  a  questionnaire  seeking 
information  necessary  to  conduct  a 
review  of  NEC’s  sales  of  merchandise 
subject  to  this  review.  NEC  did  not 
respond  to  the  questiormaire.  Rather, 
NEC  submitted  a  letter  on  January  18, 
1996,  stating  that  unrelated  third  parties 
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outside  Japan  sold  subject  merchandise 
to  customers  in  the  United  States  during 
the  FOR,  but  that  NEC  was  “not  in  a 
position  to  respond  to  the  questionnaire 
based  on  the  sales  of  subject 
merchandise  made  by  unaffiliated  third 
parties  *  *  On  February  15, 1996, 
the  Department  requested  NEC  to  clarify 
whether  NEC  knew,  or  had  reason  to 
know,  the  ultimate  destination  of 
subject  merchandise  sold  to  these 
unaffiliated  parties  and  requested  NEC 
to  report  its  sales  to  these  customers  as 
U.S.  sales.  NEC  submitted  a  letter  on 
February  26, 1996,  stating  that,  at  the 
time  of  sale,  NEC  had,  or  had  reason  to 
have,  knowledge  that  the  ultimate 
destination  of  the  subject  merchandise 
would  be  the  United  States.  NEC 
asserted,  however,  that  it  was  neither 
feasible  nor  appropriate  for  NEC  to 
respond  to  the  Department’s 
questionnaire  based  upon  these  indirect 
sales.  NEC  again  referred  to  its  inability 
to  provide  information  concerning  sales 
of  unaffiliated  parties,  but  did  not 
explain  why  it  is  not  feasible  to  report 
its  own  sales  of  subject  merchandise. 

Because  necessary  information  is  not 
available  on  the  record  for  the  1994-95 
FOR  as  a  result  of  NEC  withholding  the 
requested  information,  we  must  m^e 
our  preliminary  determination  based  on 
facts  otherwise  available  (section  776(a) 
of  the  Act). 

The  Department  finds  that,  in  not 
responding  to  the  questionnaire,  NEC 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information  from  the 
Department. 

Where  the  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  the  facts 
available  because  that  respondent  failed 
to  cooperate,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  that 
respondent  in  choosing  the  facts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  prior 
segments  of  the  proceeding  constitutes 
secondary  information,  section  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  that  secondary  information 
frxjm  independent  sources  reasonably  at 
its  disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  “corroborate”  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 


probative  value.  See  H.R.  DOC.  No.316, 
Vol.  1, 103d  Cong.,  2d  Sess.  870  (1994). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  to 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812  (February  22, 1996) 
(the  Department  disregarded  the  highest 
margin  iii  that  case  as  adverse  BIA 
because  the  margin  was  based  on 
another  company’s  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin)). 

In  this  case,  the  highest  rate 
applicable  to  NEC  from  any  prior 
segment  of  the  proceeding  is  41.4 
percent.  This  is  a  margin  calculated  in 
the  original  investigation  using 
information  provided  by  NEC.  We  have 
selected  41.4  percent  as  the  facts 
available  margin  for  this  FOR.  To  the 
best  of  our  knowledge,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  adverse  facts 
available  (see  High  Power  Microwave 
Amplifiers  and  Components  From 
Japan;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  47  FR  22134  (May 
21, 1982)). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
41.4  percent  exists  for  NEC  for  the 
period  July  1, 1994,  through  June  30, 
1995. 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publication,  or 
the  first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 


later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  Farties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  arguments: 
(1)  a  statement  of  the  issues  and  (2)  a 
brief  summary  of  the  arguments.  The 
Department  will  publish  the  final 
results  of  the  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of 
administrative  review  for  all  shipments 
of  HFMAs  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  the  cash  deposit  rate  for  the 
reviewed  company  will  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
manufacturers  and  exporters  not 
covered  in  this  review,  but  covered  in 
a  previous  reyiew  or  the  original  less- 
than-fair-value  (L'l'FV)  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rates  for  all  other  manufacturers  or 
exporters  will  be  33.4  percent,  as 
explained  below. 

On  May  25, 1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (CIT  1993),  and  Federal 
Mogul  Corporation  v.  United  States,  822 
F.  Supp.  782  (CIT  1993),  decided  that 
once  an  “all  others”  rate  is  established 
for  a  company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  “all 
others”  rate  from  the  less-than-fair-value 
(L'TFV)  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders  for  the  purposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews. 
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In  this  case,  the  Department 
established  two  “all  others”  rates  in  the 
final  determination  of  the  LTFV 
investigation  (47  FR  22134,  May  21, 
1982).  These  rates  were  25.4  percent  for 
imports  of  TWT  high  power  amplifiers 
and  parts  dedicated  exclusively  for  use 
in  TWT  high  power  amplifiers  and  41.4 
percent  for  imports  of  Klystron  high 
power  amplifiers  and  amplifiers 
components  not  dedicated  exclusively 
for  use  in  TWT  high  power  amplifiers. 
However,  antidumping  duty  orders 
pertain  to  individual  classes  or  kinds  of 
merchandise  (see,  e.g..  Antidumping 
Duty  Orders:  Bcdl  Bearing,  Cylindrical 
Roller  Bearings,  and  Spherical  Plain 
Bearings,  and  Parts  Thereof  From  Japan, 
54  FR  20904  (May  15,1989),  and 
Antidumping  Duty  Orders:  Heavy 
Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles 
From  the  People’s  Republic  of  China,  56 
FR  6622  (February  19, 1991))  and  the 
Department’s  practice  is  to  calculate  a 
single  “all  others”  rate  for  each  class  or 
kind  of  merchandise.  There  is  no 
indication  that  this  proceeding  covers 
two  classes  or  kinds  of  merchandise. 
Accordingly,  we  have  calculated  a 
single  average  of  these  two  rates,  which 
is  33.4  percent,  as  the  “all  others”  rate 
for  imports  of  this  merchandise  in  a 
manner  consistent  with  the  CTT’s 
decisions. 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
'  could  result  in  the  Secretary’s 
presiunption  that  reimbiu^ment  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  26, 1996. 

Susan  G.  Esserman 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-11127  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


[A-41 2-610] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Cartx>n  Steel  Products  From  the 
United  Kingdom;  Preliminary  Results 
of  Antidumping  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review;  ^rtain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  in 
response  to  requests  by  respondent. 
United  Engineering  Steels  Limited 
(UES),  and  petitioner.  Inland  Steel  Bar 
Company.  This  review  covers  the  period 
March  1, 1994  through  February  28, 
1995. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  Parties  who  submit  comments 
are  requested  to  submit  with  each 
comment  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  comment. 
EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Leon  McNeill  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTAL  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  certain  hot-rolled  lead  and 
bismuth  carbon  steel  products  from  the 
United  Kingdom  on  March  22, 1993  (58 
FR  15324).  On  March  7, 1995,  we 


published  in  the  Federal  Register  (60 
FR  12540)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  frnm  the  United  Kingdom 
covering  the  period  March  1, 1994 
through  February  28, 1995. 

In  accordance  with  19  CFR 
353.22(a)(1),  UES  and  the  petitioner 
requested  that  we  conduct  an 
administrative  review  of  UES’s  sales. 

We  published  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  on  April  14, 1995  (60  FR  19017), 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  dr  more  of  lead  or  0.05  percent 
of  bismuth,  in  coils  or  cut  lengths,  and 
in  numerous  shapes  and  sizes.  Excluded 
from  the  scope  of  this  review  are  other 
alloy  steels  (as  defined  by  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  Chapter  72,  note 
1  (f)),  except  steels  classified  as  other 
alloy  steels  by  reason  of  containing  by 
weight  0.4  percent  or  more  of  lead,  or 
0.1  percent  or  more  of  bismuth, 
tellurium,  or  selenium.  Also  excluded 
are  semi-finished  steels  and  flat-rolled 
products.  Most  of  the  products  covered 
in  this  review  are  provided  for  under 
subheadings  7213.20.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
following  HTSUS  subheadings: 
7213.31.30.00,  60.00;  7213.39.00.30, 
00.60,  00.90;  7214.40.00.10,  00.30, 
00.50;  7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.00.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  order  remains  dispositive. 

'Inis  review  covers  the  subject 
merchandise  manufactured  by  UES,  and 
the  period  March  1, 1994  through 
February  28, 1995. 

United  States  Price 

We  used  export  price  (EP)  for  sales  to 
the  United  States,  as  defined  in  section 
772(a)  of  the  Act,  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation.  UES  reported  that  EP  was 
based  on  packed,  delivered  prices  to 
customers  in  the  United  States.  We 
made  deductions,  where  applicable,  for 
cash  discounts,  foreign  inland  freight. 
FOB  charges  in  the  United  Kingdom, 


20226 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


ocean  freight,  marine  insurance,  U.S. 
Customs  duties,  brokerage  and  handling 
charges,  and  U.S.  inland  freight  charges, 
in  accordance  with  19  CFR  353.41(d). 

We  also  made  an  adjustment  for  invoice 
corrections  (billing  adjustments)  made 
after  shipment.  Because  there  is  a 
concurrent  review  of  the  countervailing 
duty  order  on  the  subject  merchandise, 
final  assessments  for  UES  will  reflect 
the  final  results  of  the  countervailing 
duty  administrative  review  in 
accordance  with  19  CFR  353.41(d)(iv). 

UES’s  sales  in  the  United  Kingdom 
and  to  the  United  States  were  made  in 
quantities  of  less  than  25  metric  tons 
and  more  than  25  metric  tons.  As  we 
have  done  in  all  prior  segments  of  the 
proceeding  (see  Final  Determination  of 
Sales  at  Less  Than  Value;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products,  58  FR  6207,  January  27, 1993, 
and  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  Certain 
Hot-Rolled  lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom,  50  FR  10063,  February  23, 
1995),  the  Department,  where  possible, 
matched  U.S.  and  U.K.  sales  within  two 
quantity  groups:  one  of  25  tons  or  more, 
and  one  of  less  than  25  tons. 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  UES’s 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Because  UES’s  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  UES,  pursuant  to  section 
773(a)(1)(B)  of  the  Act. 

Many  of  UES’s  home  market  sales 
were  made  to  affiliated  original 
equipment  manufacturers  (OEMs).  It  is 
the  Department’s  practice,  in  situations 
where  home  market  sales  are  made  to 
affiliated  parties,  to  determine  whether 
sales  to  affiliated  parties  might  be 
appropriate  to  use  as  the  basis  of  NV  by 
comparing  prices  of  those  sales  to  prices 
of  sales  to  unaffiliated  parties,  on  a 
model-by-model  basis.  Because  UES 
made  home  market  sales  to  affiliated 
OEMs  during  the  FOR,  we  tested  these 
OEM  sales  to  ensure  that,  on  average, 
the  affiliated-party  sales  were  made  at 
arm’s  length.  To  conduct  this  test,  we 
compared  the  gross  unit  prices  of  sales 


to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct 
selling  expenses,  invoice  corrections, 
rebates  and  packing.  As  a  result  of  our 
arm’s-length  test,  we  disregarded  sales 
to  the  affiliated  OEM  customers  in  the 
home  market.  We  did  not  require 
respondent  to  provide  downstream  sales 
by  these  customers  because  these 
customers  manufactured  the  subject 
merchandise  into  merchandise  not 
comparable  to  the  merchandise  covered 
by  the  order.  UES  also  sold  through 
affiliated  resellers  to  unaffiliated 
customers  and  reported  these 
unaffiliated-customer  transactions.  We 
used  these  unaffiliated  transactions  in 
our  determination  of  NV. 

Cost  of  Production  Analysis 

In  the  prior  administrative  review  of 
UES,  we  disregarded  firom  our 
calculations  UES’s  home  market  sales 
found  to  be  below  the  cost  of  production 
(COP).  Therefore,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act,  the 
Department  has  reasonable  grounds  to 
believe  or  suspect  that  sales  below  the 
COP  may  have  occurred  during  this 
review  period.  Thus,  pursuant  to  section 
773(b)  of  the  Act,  in  this  review  we 
initiated  a  COP  investigation  of  UES. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  UES’s  cost  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  market  selling,  general,  and 
administrative  expenses  (SG&A)  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  relied 
on  the  home  market  sales  and  COP 
information  provided  by  UES  in  its 
questionnaire  responses. 

B.  Test  of  Home  Market  Prices 

After  calculating  COP,  we  tested 

whether  home  market  sales  of  lead  and 
bismuth  steel  were  made  at  prices  below 
COP  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  prices  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COP  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges,  rebates, 
and  direct  and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent’s  sales  of  a  given  product 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 


below-cost  sales  were  not  made  in 
“substantial  quantities.’’  Where  20 
percent  or  more  of  a  respondent’s  sales 
of  a  given  product  during  the  period  of 
review  (POR)  were  at  prices  less  than 
the  COP,  we  disregarded  the  below-cost 
sales  because  we  determined  that  the 
below-cost  sales  were  made  within  an 
extended  period  of  time  in  “substantial 
quantities’’  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act,  and 
because  we  determined  that  the  below- 
cost  sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 
Act.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  constructed 
value  (CV),  in  accordance  with  section 
773(b)(1)  of  the  Act. 

Price-to-Price  Comparisons 
Pursuant  to  section  777A(d)(2),  we 
compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product  where  there  were  sales  at  prices 
above  COP,  as  discussed  above.  We 
based  NV  on  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  in  accordance  with  section 
773(a)(6)  of  the  Act.  Where  applicable, 
we  made  adjustments  to  home  market 
price  for  invoice  corrections,  rebates, 
and  inland  height.  We  also  made  a 
circumstance-of-sale  adjustment  for 
differences  in  credit  insurance  and 
product  liability  insurance  expenses 
pursuant  to  section  773(l)(6)(iii)  of  the 
Act.  Respondent  claimed  home  market 
credit  insurance  expenses  and  product 
liability  insurance  as  direct  adjustments 
to  normal  value.  However,  respondent 
did  not  identify,  as  the  Department’s 
questionnaire  requested,  how  these 
expenses  were  directly  related  to  sales 
of  the  foreign  like  product.  Therefore, 
consistent  with  our  previous  decisions 
on  this  issue  (see  Final  Determination  of 
Sales  at  Less  than  Fair  Value;  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom,  58  FR  6207,  January  27, 1993, 
and  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  Certain 
Hot-Rolled  lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom,  60  FR  10063,  February  23, 
1995),  we  have  treated  these  home 
market  expenses  as  indirect  selling 
expenses.  Accordingly,  we  made  the 
circumstance-of-sale  adjustments  for 
indirect  expenses  by  adding  the 
amounts  of  credit  insurance  and  the 
product  liability  insurance  for  each  U.S. 
sale  to  the  NV.  In  order  to  adjust  for 
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differences  in  packing  between  the  two 
markets,  we  increased  home  market 
price  by  U.S.  packing  costs  and  reduced 
it  by  home  market  packing  costs.  Prices 
were  reported  net  of  value  added  taxes 
(VAT)  and,  therefore,  no  deduction  for 
VAT  was  necessary.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  UES’s  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  and  profit 
incurred  and  realized  in  connection 
with  production  and  sale  of  the  foreign 
like  product,  and  U.S.  packing  costs.  In 
accordance  with  section  773(e)(2)(A), 
we  based  SG&A  and  profit  on  the 
amounts  incurred  and  realized  by  UES 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 


consumption  in  the  foreign  country.  We 
used  the  costs  of  materials,  fabrication, 
and  general  and  administrative 
expenses  as  reported  in  the  CV  portion 
of  UES’s  questionnaire  response.  We 
used  the  U.S.  packing  costs  as  reported 
in  the  U.S.  sales  portion  of  UES’s 
questionnaire  response.  We  based 
selling  expenses  and  profit  on  the 
information  reported  in  the  home 
market  sales  portion  of  UES’s 
questionnaire  response.  See  Certain 
Pasta  from  Italy;  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination.  61  FR  1344, 1349 
(January  19, 1996).  For  selling  expenses, 
we  used  the  average  per-vmit  home 
market  selling  expenses  of  above-cost 
sales  weighted  by  the  total  quantity 
sold.  For  actual  profit,  we  first 
calculated  the  difierence  between  the 
home  market  sales  value  and  home 
market  COP,  for  all  above-cost  home 
market  sales,  and  divided  the  sum  of 
these  differences  by  the  total  home 
market  COP  for  these  sales.  We  then 


multiplied  this  percentage  by  the  COP 
for  each  U.S.  model  to  derive  an  actual 
profit. 

Commission  Offset 

Because  there  are  commissions  on 
U.S.  sales  and  not  on  home  market 
sales,  we  made  an  adjustment  for 
indirect  selling  expenses  in  the  home 
market  to  offset  the  U.S.  commissions. 
We  applied  the  ofiset  to  NV  or  (^,  as 
appropriate,  in  accordance  with  19  CFR 
353.56(b)(1). 

We  based  the  commission  ofiset 
amount  on  the  amount  of  the  home 
market  indirect  selling  expenses.  We 
limited  the  home  market  indirect  selling 
expense  deduction  by  the  amount  of  the 
commissions  incurred  on  sales  to  the 
United  States. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margin  exists: 


Manufacturer/Exporter 

Period 

Mar^ 

(perrant) 

United  Engineering  Steels,  Limited  (UES),  (now  British  Steel,  Engineering  Steels  Limited)  . 

3/1/94-2/28/95 

1.26 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  comments  are 
requested  to  submit  with  their 
comments  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  comment. 
The  Department  will  publish  a  notice  of 
final  results  of  this  a<hnninistrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  IDepartment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
EP  and  NV  may  vary  firom  the 
percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  Ae  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  efiective  upon  publication 


of  the  final  results  of  this  administrative 
review  for  all  shipments  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original  less- 
than-fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  or  a  previous  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiirer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  25.82  percent,  the  “all  others”  rate 
established  in  the  LTFV  investigation. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 


their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  a^inistrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a))  and  19 
CFR  353.22. 

Dated:  April  26, 1996. 

Paul  L.  JoCfe, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-11248  Filed  5-3-96;  8:45  am) 
BIUINQ  CODE  3610-O8-P 
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SUMMARY:  On  November  15, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  industrial  phosphoric 
acid  (IPA)  from  Belgium  (52  31439; 

August  20, 1987).  The  review  covers  one 
manufacturer,  Societe  Chimique  Prayon- 
Rupel  (Prayon),  and  exports  of  the 
subject  merchandise  to  the  United 
States  during  the  period  August  1, 1993, 
through  July  31, 1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  Based  on 
our  analysis  of  the  comments  received, 
we  have  changed  our  analysis  for  the 
frnal  results  from  that  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese  or  Joseph  Hanley, 

Ofrlce  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230,  telephone:  (202)  482-5254. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  31,  1994,  Prayon  requested 
an  administrative  review  of  the 
antidumping  duty  order  on  IPA  from 
Belgiiun.  The  Department  initiated  the 
review  on  Sejptember  16, 1994  (59  FR 
47609),  covering  the  period  August  1, 
1993,  through  July  31, 1994.  On 
November  15, 1995,  the  Department 
published  the  preliminary  results  of 
review  (60  FR  57398).  The  Department 
has  now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department’s 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  shipments  of  IPA  from  Belgium. 
This  merchandise  is  currently 
classifiahle  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  number  2809.20. 
The  HTS  item  numbers  are  provided  for 
convenience  and  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  Prayon  and 
from  FMC  Corporation  and  Monsanto 


Company,  two  domestic  producers  of 
industrial  phosphoric  acid. 

Comment  1 

Prayon  argues  that  for  purchase  price 
(PP)  sales,  when  there  are  commissions 
in  the  U.S.  market  hut  not  in  the  home 
market,  it  is  the  Department’s  practice  to 
make  a  circumstance-of-sale  (COS) 
adjustment  by  first  adding  U.S. 
commissions  to  the  weighted-average 
foreign  market  value  (FMV).  Prayon 
asserts  that  FMV  is  then  reduced  (offset) 
hy  the  lesser  of  the  home  market 
indirect  selling  expenses  or  U.S. 
commissions.  Prayon  argues  that  in  the 
preliminary  results  of  review,  the 
Department  deducted  U.S.  commissions 
from  the  United  States  price  rather  than 
add  those  commissions  to  the  FMV. 
Prayon  asserts  that  in  its  final 
deteiinination,  the  Department  should 
add  U.S.  commission  to  the  weighted- 
average  FMV  and  then  reduce  FMV  hy 
Prayon ’s  home  market  indirect  selling 
expenses  capped  by  U.S.  commissions. 

Department’s  Position 

We  agree  with  Prayon.  As  Prayon 
states,  in  PP  situations,  when  there  are 
commissions  in  the  U.S.  market  hut  not 
in  the  home  market,  it  is  the 
Department’s  practice  to  add  U.S. 
commissions  to  FMV  and  then  subtract 
from  FMV  home  market  indirect  selling 
expenses  capped  by  U.S.  commission 
expense.  See,  e.g..  Certain  Internal- 
Combustion  Industrial  Forklift  Trucks 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  1,374  (January  10, 1994). 
Accordingly,  for  these  final  results,  we 
did  not  subtract  U.S.  commissions  from 
U.S.  price.  Rather,  we  added  U.S. 
commissions  to  FMV  and  then 
subtracted  from  FMV  home  market 
indirect  selling  expenses  capped  by  U.S. 
commission  expense. 

Comment  2 

Prayon  eugues  that  in  calculating  the 
FMV  offset  for  U.S.  commissions,  the 
Department  should  have  included 
inventory  carrying  costs  in  its  pool  of 
home  market  indirect  selling  expenses 
since  such  costs  are  indirect  selling 
expenses. 

Department’s,  Position 

We  agree  with  Prayon.  For  these  final 
results,  we  have  included  inventory 
carrying  costs  in  the  pool  of  home 
market  indirect  selling  expenses  when 
calculating  the  FMV  offset  for  U.S. 
commissions. 

Comment  3 

Petitioners  argue  that  by  accepting 
Prayon’s  reported  credit  expense,  the 


Department  has  based  the  date  of 
payment  on  the  date  that  Prayon 
received  a  transfer  of  funds  from  its 
wholly-owned  subsidiary,  Prayon 
Services  et  Finance  S.A.  (Prayon 
Services).  Petitioners  contend  that  this 
approach  treats  a  transfer  of  funds 
between  a  parent  company  and  its 
wholly-owned  subsidiary  as  the 
equivalent  of  an  independent  payment 
for  the  merchandise  in  question. 

Petitioners  assert  that  in  accepting  the 
discounted  transaction  between  Prayon 
and  Prayon  Services,  the  Department 
appears  to  rely  on  Prayon’s  allegation 
that  the  Belgian  tax  law  required  Prayon 
Services  to  use  a  market-based  discount 
rate.  Petitioners  assert  that  the  issue  of 
whether  Prayon  Services’  discount  rate 
is  acceptable  under  Belgian  tax  law  is 
irrelevant.  Rather,  the  central  issue  is 
when  payment  is  received  on  the  sale  of 
the  merchandise  in  question.  Petitioner 
argues  that  a  transfer  of  funds  between 
a  wholly-owned  subsidiary  and  its 
parent  is  simply  not,  as  a  matter  of 
economic  reality,  a  payment  in  the 
context  of  the  sale  of  this  merchandise. 

Petitioner  further  contends  that  for 
these  final  results,  the  Department, 
when  calculating  credit  expense,  should 
measure  the  time  period  in  which  credit 
is  extended  in  a  particular  transaction 
from  the  date  of  shipment  of  the 
merchandise  to  the  date  payment  is 
received  from  the  purchaser  of  such 
merchandise. 

Prayon  argues  that  the  amoimt  by 
which  accounts  receivables  are 
discounted  in  factoring  transactions  is 
an  appropriate  measure  of  credit  cost 
since  the  discount  accepted  by  Prayon 
is  Prayon’s  cost  of  financing.*  Prayon 
asserts  that  there  is  no  merit  in 
Petitioners’  argument  that  credit  costs 
must  always  be  calculated  as  the  cost  of 
financing  the  resulting  accounts 
receivable  from  the  date  of  shipment  of 
the  merchandise  until  payment  is 
received  from  the  purchaser  of  such 
merchandise.  Moreover,  asserts  Prayon, 
where  a  factoring  transaction  has  taken 
place  and  payment  is  received  from  a 
third  party.  Petitioners’  calculation  of 

>  Prayon’s  accounts  receivable  are  discounted 
through  a  factoring  transaction  with  Prayon 
Services,  a  wholiy-owned«subsidiary  established  in 
compliance  with  Belgian  law.  “Factoring  is  a  type 
of  financial  service  whereby  a  firm  {in  this  case 
Prayon}  sells  or  transfers  title  to  its  accounts 
receivable  to  a  factoring  company  {j.e.,  the  factor, 
Prayon  Services},  which  then  acts  as  principal,  not 
as  an  agent.  The  receivables  are  sold  without 
recourse,  meaning  that  the  factor  {Prayon  Services} 
cannot  turn  to  the  seller  in  the  event  accounts  prove 
uncollectible.”  Barron’s  Financial  Guides, 
Dictionary  of  Finance  and  Investment  Terms,  Third 
Edition,  1991,  at  page  136.  Prayon  engages  in 
discount  factoring  meaning  that  it  sells  its  accounts 
receivables  at  a  discount  from  face  value  and 
obtains  immediate  payment  from  Prayon  services.  ' 
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credit  cost  does  not  measure  the  seller’s 
cost  of  financing  the  sale,  and 
consequently  its  use  would  be 
inappropriate. 

Furthermore,  Prayon  asserts  that  the 
anticipated  date  of  payment  of  the 
receivable  is  taken  into  account  in 
determining  the  amount  of  the  discount. 
Accordingly,  the  actual  date  on  which 
Prayon  Services  ultimately  receives 
payment  from  the  purchaser  has  no 
effect  on  Prayon’s  return.  Prayon  argues 
that  the  Department  has  expressly 
recognized  this  in  an  analogous 
circumstance  where  a  seller  is  given  a 
promissory  note  in  exchange  for 
merchandise  and,  prior  to  the  stipulated 
payment  date,  sells  the  note  at  a 
discount  to  a  frnancial  institution. 
Prayon  cites  Lightweight  Polyester 
Filament  Fabrics  from  the  Republic  of 
Korea,  48  FR  49,679  (1983),  in  which 
the  Department  stated  that: 

By  imputing  an  interest  expense  from  the 
date  of  delivery  to  the  date  of  payment,  the 
expense  incurred  for  granting  credit  is 
recognized.  Further,  when  a  note  received  for 
pajrment  of  a  sale  is  discounted  prior  to  its 
maturity,  this  amount  represents  the  credit 
cost  and  we  recognize  this. 

Prayon  asserts  that  it  is  clear  that, 
where  the  seller  of  merchandise 
concerned  engages  in  a  bona  flde  sale  of 
a  purchaser’s  debt  to  a  factor  or  other 
financing  entity,  the  seller’s  credit  cost 
for  the  merchandise  sales  transaction  is 
the  discount  taken  by  the  purchaser  of 
the  receivable. 

With  regard  to  Prayon’s  relationship 
to  Prayon  Services,  Prayon  argues  that 
the  amount  of  discount  taken  in  the  sale 
of  the  accounts  receivable  can  be  used 
since  the  record  shows  that  transactions 
between  the  two  companies  were 
conducted  on  an  arm’s-length  basis. 
Prayon  states  that  it  soild  all  of  its 
receivables  at  a  discoujnt  to  Prayon 
Services,  which  is  an  official 
coordination  center  certified  under 
Belgian  law.  Prayon,  citing  to  its 
supplemental  questionnaire  response  of 
April  27, 1995  (at  page  12),  states  that 
under  Belgian  law: 

The  statutory  requirement  is  that  the 
factoring  of  accounts  by  the  coordination 
center  be  conducted  on  arm’s-length  terms. 
As  part  of  the  certification  process  and  on  an 
ongoing  basis,  Prayon  must  demonstrate  that 
the  rates  negotiated  between  Prayon  and 
Prayon  Services  et  Finance  do  not  exceed 
those  charged  between  independent  parties 
and  are  in  fact  comparable  to  those  charged 
by  independent  banks  and  other  financial 
institutions. 

Prayon  argues  that  the  antidumping 
law  does  not  contemplate,  and  it  is  not 
the  Department’s  practice,  that  all 
related  party  transactions  are  to  be 
disregarded  regardless  of  their  terms 


and  circumstances.  As  an  example, 
Prayon  cites  to  the  antidumping 
regulations’  related  party  provision  (19 
C.F.R.  §  353.45(a))  which  states  that  the 
Department  will  calculate  foreign 
market  value  based  on  a  sale  by  a 
producer  or  reseller  to  a  related  party  if 
the  Department  is  satisfied  that  “the 
price  is  comparable  to  the  price  at 
which  the  producer  or  reseller  sold  such 
or  similar  merchandise  to  a  person  not 
related  to  the  seller.”  Prayon  also  cites 
to  19  U.S.C.  §  1677b(e)(2)  which 
provides  that  the  Department  may 
disregard  related  party  transactions  in 
determining  any  element  of  value  in 
constructed  value  calculations,  if  “the 
amount  representing  that  element  does 
not  fairly  reflect  the  amount  usually 
reflected  in  sales  in  the  market  under 
consideration  of  merchandise  under 
consideration.” 

Prayon,  citing  to  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Germany,  60  FR  65,264  (December  19, 
1995)  (hereinafter  Steel  Flat  Products 
from  Germany),  states  that  the 
Department  squarely  held  that  it  would 
use  related  party  transactions  in 
calculating  the  credit  cost  adjustment 
where  “information  on  the  record 
indicates  that  the  intracompany  loans  in 
question  were  made  at  what  could  be 
considered  market  rates.”  Similarly,  in 
Fresh  Kiwifruit  from  New  Zealand,  57 
FR  13,695  (April  17, 1992),  the 
Department  rejected  an  effort  by  a 
respondent  to  disregard  a  related-party 
loan  on  the  ground  that  “there  was  no 
evidence  that  the  interest  rate  on  the 
related  party  loan  did  not  reflect  market 
interest  rates.” 

Prayon  concludes  by  stating  that  the 
record  in  this  proceeding  affirmatively 
shows  that  the  sales  of  Prayon’s 
accounts  receivable  to  the  coordination 
center  are  conducted  on  arm’s-length 
terms  and,  specifically,  that  the 
discount  rates  negotiated  between  the 
parties  are  comparable  to  those  charged 
by  independent  banks  and  other 
financial  institutions  in  Belgium. 
Accordingly,  Prayon  argues,  the 
Department’s  prelimincuy  determination 
that  the  amount  of  discount  taken 
represents  Prayon’s  actual  cost  of 
financing  is  appropriate  and  consistent 
with  the  law  and  the  Department’s 
practice. 

Department’s  Position 

When  determining  credit  expense  in 
the  home  market,  the  Department  is 
concerned  with  the  expense,  real  or 
imputed,  incurred  by  a  respondent 
when  it  sells  its  merchandise  on 
account.  Accordingly,  we  agree  with 
Prayon  that  since  factoring  is  a 
recognized  method  of  financing 


receivables,  the  discount  from  face 
value  can  be  used  to  establish  credit 
expense  if  the  factoring  transactions  are 
at  arm’s-length  (i.e.,  the  discount  is 
representative  of  market  rates). 
Moreover,  if  the  payment  between 
Prayon  and  Prayon  Services  {i.e., 
between  a  parent  and  its  wholly-owned 
subsidiary)  is  determined  to  be  at  arm’s- 
length,  it  is  the  Department’s  policy  to 
recognize  this  payment  as  payment  for 
the  collection  services  in  question  rather 
than  as  an  intra-company  transfer  df 
funds.  See,  e.g..  Steel  Flat  Products  from 
Germany  cited  by  the  respondent. 
However,  upon  a  further  examination  of 
the  record  in  this  review,  the 
Department  is  not  satisfied  that  the 
discount  rate  “charged”  by  Prayon 
Services,  when  factoring  Prayon’s 
accounts  ref;aivables,  is  representative 
of  market  rates. 

In  its  supplemental  questionnaire 
response  of  April  27, 1995  (at  page  14- 
15),  Prayon  calculated  a  weighted- 
average  credit  expense  for  its  home 
market  sales  to  each  customer  for  each 
month  during  the  POR  using  two 
difrerent  me^ods,  one  which  calculates 
Prayon’s  actual  cost  of  discounting  the 
invoices  to  the  coordination  center  and 
one  which  calculates  an  imputed  credit 
expense  based  on  the  date  of  payment 
by  the  customer  and  the  short-term 
interest  rate  for  loans  denominated  in 
Belgian  firancs.  In  almost  all  home 
market  (5bservations,  the  credit  expense 
calculated  using  the  discoimt  rate 
method  is  substantially  higher  than  the 
imputed  credit  expense  (i.e.,  the  market 
rate)  Prayon  would  have  incurred  had  it 
not  sold  its  accounts  receivable  to 
Prayon  Services. 

D^e  to  the  substantial  difference 
between  the  two  methodologies,  the 
Department  is  not  satisfied  that  the 
discount  rate  “charged”  by  Prayon 
Service  is  representative  of  market  rates. 
Moreover,  since  Prayon  sold  all  of  its 
accounts  receivable  to  Prayon  Services, 
the  Department  is  unable  to  compare  the 
discount  rate  charged  by  Prayon 
Services  with  a  discount  rate  charged  by 
an  unrelated  party  to  insure  that  the  rate 
is  comparable  to  market  rates. 

Additionally,  we  are  not  convinced 
that  Prayon  Service’s  legal  obligation 
under  Belgian  law  is  sufficient  proof 
that  Prayon  Services  actually  charged  an 
arm’s-length  discount  rate  to  Prayon. 
Prayon  states  that  Prayon  Services  was 
established  under  Belgian  law,  which 
provides  certain  tax  benefits  for 
companies  organized  and  operated 
according  to  certain  specified 
requirements.  However,  the  requirement 
that  the  factoring  of  accounts  meet 
Belgian  law  requirements  in  order  to 
capture  certain  tax  benefits  may  not  be 


20230 


Federal  Register  /  VoL  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


a  reliable  benchmark  for  U.S. 
antidumping  purposes.  This  is 
support^  by  the  Department’s 
determination  in  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan,  58  FR 
37154,  37158  (July  9,  1993)  (“There  is 
no  requirement  that  U.S.  antidumping 
practice  conform  to  Japanese  antitrust 
laws  or  practices  which  have  entirely 
different  purposes  and  standards”). 

Therefore,  because  the  standard 
established  by  Belgian  law  is  not 
sufficiently  similar  to  that  established 
by  the  Department,  as  evidenced  by  the 
substantial  difference  between  Prayon’s 
discount  rate  and  the  Department’s  date 
of  payment  method,  we  cannot  rely  on 
Prayon’s  compliance  with  that  law  as 
evidence  that  the  rate  charged  by  Prayon 
Services  to  Prayon  is  at  arm’s-length.^ 

Accordingly,  for  these  final  results, 
the  Department,  when  determining 
credit  expense  incurred  by  Prayon  on  its 
home  market  sales,  has  relied  upon 
Prayon’s  reported  credit  expense  based 
upon  the  date  of  payment  by  Prayon’s 
customer  to  Prayon  Services. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received,  and  our  changes  to 
the  final  computer  program,  we  have 
determined,  as  we  did  in  the 
preliminary  determination,  that  no 
antidumping  margin  exists  for  Prayon 
for  the  period  August  1, 1993  to  July  31, 
1994.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Fiuthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  Prayon  will  be  zero 
percent;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
review  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  original 


^  Indeed,  a  review  of  the  translated  official 
certification  letter  and  royal  decree  recognizing 
Prayon  Services  (submitted  as  Appendix  6  of 
Prayon’s  supplemental  questionnaire  of  April  27, 
1995)  indicates  that  there  are  allowable  exceptions 
to  the  arm’s-length  requirements. 


investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results  of 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  “all  others”  rate,  as 
established  in  the  original  investigation, 
will  be  14.67  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  dinring  this  review  period. 
Failure  to  comply  w'ith  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  26, 1996. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-11117  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  SSIO-OG-P 


[A-50a-604] 

Industrial  Phosphoric  Acid  From 
Israel;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  February  8, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  industrial 


phosphoric  acid  from  Israel  (61  FR 
4766).  The  review  covers  one  exporter, 
Haifa  Chemicals,  Ltd.  (Haifa),  and  the 
period  August  1, 1994  tlirough  July  31, 
1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  Because 
the  Department  received  no  comments, 
these  final  results  of  review  remain 
unchanged  from  the  preliminary  results 
of  review. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  S.  Wei  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5253. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department — s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  August  25, 1995,  FMC  Corporation 
and  Monsanto  Company,  two  domestic 
producers  of  industrial  phosphoric  acid, 
requested  an  administrative  review  of 
the  antidumping  duty  order  on 
industrial  phosphoric  acid  from  Israel. 
On  September  15, 1995,  the  Department 
published  the  initiation  of  its 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
phosphoric  acid  from  Israel,  covering 
one  exporter,  Haifa,  and  the  period 
August  1, 1994  through  July  31, 1995 
(60  FR  47930).  On 

February  8, 1996,  the  Department 
published  the  preliminary  results  of 
review.  In  the  preliminary  results  of 
review,  the  Department  preliminarily 
determined  that  there  were  no 
shipments  of  the  subject  merchandise 
during  the  period  of  review  and 
assigned  Haifa  the  rate  applicable  to  it 
from  its  most  recent  administrative 
review.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  industrial  phosphoric 
acid,  classifiable  under  item  number 
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2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  HTS  item  numbers  are 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
description  remains  dispositive. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Because  the 
Department  received  no  comments,  we 
have  not  changed  the  rate  from  the 
preliminary  results.  Accordingly,  the 
following  deposit  requirement  will  be 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rate  for  Haifa 
will  be  6.82  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
any  review  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
'recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  1.77  percent,  the  — all  others —  rate 
from  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed,' 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675  (a)(1))  and  19 
CFR  353.22. 

Dated:  April  26, 1996. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-11126  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3510-OS-P 


(A-475-4)59] 

Pressure  Sensitive  Plastic  Tape  From 
Italy;  Termination  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  November  16, 1995,  the 
Department  of  Commerce  (the 
E)epartment)  published  in  the  Federal 
Register  (60  FR  57573)  the  notice  of 
initiation  of  the  administrative  review  of 
the  antidumping  duty  finding  on 
pressure  sensitive  plastic  tape  from 
Italy.  We  are  terminating  this  review  as 
a  result  of  the  timely  withdrawal  by  the 
petitioner,  Minnesota  Mining  and 
Manufacturing  Company  (3M)  of  its 
request  for  the  review. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Peterson,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230,  telephone: 

(202)  482-4195. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  30, 1995,  3M  requested  an 
administrative  review  for  3M  Italia 
S.p.A.  of  the  antidumping  duty  finding 
on  pressure  sensitive  plastic  tape  from 
Italy  for  the  period  October  1, 1994, 
through  September  30, 1995,  pursuant 
to  19  CFR  353.22(a)(2).  On  November 
16, 1995,  the  Department  published  in 
the  Federal  Register  (60  FR  57573)  the 
notice  of  initiation  of  that 
administrative  review.  3M  timely 
withdrew  its  request  for  a  review  on 
February  5, 1996,  pursuant  to  19  CFR 
353.22(a)(5).  As  a  result,  the  Department 
is  terminating  this  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  March  21, 1996. 

Joseph  A.  Sp^rini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  96-11125  Filed  5-3-96;  8:45  am) 
BILUNG  CODE  3S10-OS-M 


[A-638-802] 

Shop  Towels  From  Bangladesh; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review. 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioner,  Milliken  &  Company,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  shop  towels 
from  Bangladesh.  The  review  period  is 
March  1, 1994,  through  February  28, 
1995.  This  review  covers  six 
manufacturers/exporters.  The  • 
preliminary,  results  of  this  review 
indicate  the  existence  of  dumping 
margins  for  several  manufacturers/ 
exporters  during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  a  statement.pf  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  May  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Davina  Hashmi  or  Michael  Rill,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  Washington,  D.C.  20230; 
telephone  (202)  482—4733. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  March  7, 1995,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  “Opportunity  to  Request  an 
Administrative  Review”  (60  ra  12540) 
of  the  antidumping  duty  order  on  shop 
towels  from  Bangladesh  (57  FR  9688, 
March  20, 1992)  for  the  period  March  1, 
1994,  through  February  28, 1995.  On 
March  27, 1995,  the  petitioner,  Milliken 
&  Company  (Milliken),  requested  an 
administrative  review  of  six 
manufacturers/exporters:  Eagle  Star 
Mills,  Ltd.  (Eagle  Star);  Greyfab 
(Bangladesh)  Ltd.  (Greyfab);  Hashem 
International  (Hashem);  Khaled  Textile 
Mills  Ltd.  (Khaled);  Shabnam  Textiles 
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(Shabnam);  and  Sonar  Cotton  Mills 
(Bangladesh)  Ltd.  (Sonar).  We  published 
a  notice  of  initiation  of  the  review  on 
April  14, 1995  (60  FR 19017).  The 
Department  is  now  conducting  a  review 
of  these  respondents  pursuant  to  section 
751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  shop  towels. 
Shop  towels  are  absorbent  industrial 
wiping  cloths  made  bom  a  loosely 
woven  fabric.  The  fabric  may  be  either 
100  percent  cotton  or  a  blend  of 
materials.  Shop  towels  are  currently 
classifiable  under  item  number 
6307.10.2005  and  6307.10.2015  of  the 
Harmonized  Tariff  Schedules  (HTS). 
Although  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

This  review  covers  six  manufacturers/ 
exporter#.  The  period  of  review  (FOR)  is 
March  1, 1994,  through  February  28, 
1995. 

Export  Price 

The  Department  used^port  price 
(EP),  as  defined  in  section  772(a)  of  the 
Act,  for  Greyfab,  Hashem,  Khaled, 
Shabnam,  and  Sonar  because  the  subject 
merchandise  was  sold  by  the 
manufacturer,  prior  to  importation,  to 
unaffiliated  purchasers  in  the  United 
States  and  the  constructed  export  price 
was  not  otherwise  warranted  based  on 
the  facts  of  record.  For  each  of  the 
companies,  we  calculated  EP  based  on 
packed  C&F,  GIF,  or  FOB  prices.  We 
made  deductions,  where  appropriate, 
for  foiwarding  charges,  insurance 
expenses,  and  ocean  freight  in 
accordance  with  section  772(c)(2)  of  the 
Act. 

Normal  Value 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value 
(CV)  as  normal  value  (NV)  for  all  U.S. 
sales,  because  none  of  the  respondents 
sold  the  foreign  like  product  in  the 
home  market  or  in  any  third-country 
market  during  the  POR.  We  calculated 
CV,  in  accordance  with  section  773(e)  of 
the  Act,  as  the  sum  of  the  cost  of 
manufacturing  (COM)  of  the  product 
sold  in  the  United  States,  general  and 
administrative  (SG&A)  expenses,  and 
U.S.  packing  expenses.  The  COM  of  the 
product  sold  in  the  United  States  is  the 
sum  of  direct  material,  direct  labor,  and 
variable  and  fixed  factory  overhead 
expenses.  For  SG&A  expenses  and 
profit,  we  used  an  alternative  method 
under  section  773(e)(2)(B)(iii)  of  the  Act, 
because  we  had  no  information  that 


would  permit  us  to  use  any  of  the  other 
alternatives  under  section  773(e)(2).  We 
could  not  calculate  the  “profit  cap” 
prescribed  by  section  773(e)(2)(B)(iii) 
based  on  sales  for  consumption  in  the 
“foreign  country”  of  merchandise  that  is 
in  the  same  general  category  of  products 
as  the  subject  merchandise  because  we 
had  no  such  information.  Instead,  we 
applied  773(e)(2)(B)(iii)  on  the  basis  of 
the  facts  available  (section  776(b)  of  the 
Act).  For  each  of  the  five  responding 
companies,  the  only  facts  available  for 
these  preliminary  results  were  the 
amounts  for  SG&A  and  profit  incurred 
and  realized  by  the  respondent  as 
shown  in  the  company’s  financial 
statements. 

In  accordance  with  sections 
773(a)(S)(C)(iii)  and  773(a)(8)  of  the  Act, 
we  made  a  circumstance-of-sale  (COS) 
adjustment  for  Khaled  for  sales 
commissions  by  deducting  commissions 
that  were  included  in  the  SG&A 
expenses  and  adding  U.S.  commissions 
to  CV.  In  addition,  we  made  a  COS 
adjustment  for  Greyfab,  Hashem,  and 
Shabnam  for  inspection  fees  by 
deducting  these  fees  that  were  included 
in  the  SG&A  expenses  and  adding  U.S. 
inspection  fees  to  CV.  We  made  no  other 
adjustments. 

Facts  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act,  that  the  use  of  facts  available  is 
appropriate  for  Eagle  Star  because  it  did 
not  respond  to  the  Department’s 
antidumping  questionnaire.  We  sent 
Eagle  Star  a  questionnaire  on  June  23, 
1995,  with  a  deadline  of  September  22, 
1995,  for  Sections  A-D  of  the 
Department’s  questionnaire.  We  did  not 
receive  a  response  to  any  section  of  the 
Department’s  questionnaire.  We  find 
that  Eagle  Star  has  withheld 
“information  that  has  been  requested  by 
the  administering  authority.”  Therefore, 
we  must  make  our  preliminary 
determination  based  on  facts  otherwise 
available  pursuant  to  section  776(a)(2) 
of  the  Act. 

Moreover,  we  find  that  Eagle  Star  has 
not  acted  to  “the  best  of  its  ability”  to 
comply  with  our  requests  for 
information.  Section  776(b)  authorizes 
the  Department  in  such  situations  to  use 
an  inference  adverse  to  the  interests  of 
the  non-cooperating  party  in  choosing 
the  facts  available.  Section  776(b) 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.- 
Because  information  from  prior 
segments  of  the  proceeding  constitutes 


secondary  information,  section  776(c) 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  “corroborate”  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where  " 

circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  6812,  February  22, 1996), 
where  the  Department  disregarded  the 
highest  margin  in  that  case  as  adverse 
facts  available  because  the  margin  was 
based  on  another  company’s 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 

In  this  case,  we  have  used  the  highest 
rate  from  any  prior  segment  of  the 
proceeding,  42.31  percMit,  as  adverse 
facts  available.  This  rate  is  the  highest 
available  rate  and,  to  the  best  of  our 
knowledge,  there  are  no  circumstances 
that  indicate  that  the  selected  margin  is 
not  appropriate  as  facts  available. 

During  this  review,  we  requested 
additional  information  in  supplemental 
questionnaires  from  the  five  companies 
that  responded  to  the  Department’s 
original  questionnaire.  Respondents 
requested  extensions  of  the  due  dates, 
which  we  granted,  but  the  due  dates  fell 
just  before  the  statutory  due  date  for 
these  preliminary  results,  and  we  could 
not  incorporate  the  supplemental 
information  into  our  calculations.  We 
therefore  resorted  to  using  facts 
available  for  the  purpose  of  calculating 
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certain  adjustments  to  EP.  We  also  used 
facts  available  for  certain  expenses  in 
the  calculation  of  CV.  However,  we, 
intend  to  take  into  consideration  timely 
responses  to  our  requests  for  additional 
information  for  the  final  results.  Please 
refer  to  the  respective  analysis 
memoranda  for  a  detailed  explanation  of 
the  facts  available  used  for  the  purpose 
of  calculating  dumping  margins  for  each 
respondent. 


Preliminary  Results  of  Review 

We  preUminarily  determine  that  the 
following  dumping  margins  exist: 


Manufacturer/ 
exporter  ^ 

Time  period 

Margin 

(per¬ 

cent) 

Eagle  Star 
Textile  Mills, 
Ltd . 

3/1/94-2/28/95 

42.31 

Greyfab  (Ban¬ 
gladesh), 

Ltd . 

3/1/94-2/28/95 

0.01 

Hashem  Inter¬ 
national  . 

3/1/94-2/28/95 

0.02 

Khaled  Textile 
Mills,  Ltd.  ... 

3/1/94-2/28/95 

0.01 

Shabnam  Tex¬ 
tiles  . 

3/1/94-2/28/95 

0.03 

Sonar  Cotton 
(BD).  Ltd.  ... 

3/1/94-2/28/95 

0.00 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments 
within  180  days  of  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  duty  assessment 


purposes,  we  calculated  an  importer- 
specific  assessment  rate  by  aggregating 
the  dxunping  margins  calculated  for  all 
U.S.  sales  to  each  importer  and  dividing 
this  amount  by  the  total  quantity  of 
subject  merchandise  sold  to  each  of  the 
respective  importers.  This  specific  rate 
calculated  for  each  importer  will  be 
used  for  tha  assessment  of  antidumping 
duties  on  the  relevant  entries  of  subject 
merchandise  during  the  POR. 

Furthermore,  the  following  deposit 
rates  will  be  efiective  upon  publication 
of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  shop  towels  from  Bangladesh  entered, 
or  withdrawn  fi^m  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rates  for  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  this  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the 
investigation  of  sales  at  less  than  fair 
value,  which  is  4.60  percent. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preUminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidiimping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbiursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordemce  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  26, 1996. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-11245  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  3S10-OS-P 


[A-580-811] 

Steel  Wire  Rope  from  the  Republic  of 
Korea;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  In  response  to  a  request  fiom 
the  petitioner,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  steel 
wire  rope  from  Korea.  The  review 
covers  25  manufacturers/exporters  of 
the  subject  merchandise  to  ^e  United 
States.  The  review  period  is  March  1, 
1994,  through  February  28, 1995  (the 
POR). 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  the  administrative  review,  we  will 
instruct  U.S.  Customs  to  assess 
antidiunping  duties  equal  to  the 
difference  between  the  export  price  (EP) 
and  the  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
each  argument:  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow,  Matthew 
Rosenbaum,  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  Washington.  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  alt  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulation  published  in  the 
Federal  Register  on  May  11, 1995 
(60  FR  25130). 
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Background 

On  March  26, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  16398)  the  antidumping  duty  order 
on  steel  wire  rope  firom  the  Republic  of 
Korea.  On  March  7, 1995,  the 
Department  published  a  notice  of 
“Opportvmity  to  Request  an 
Administrative  Review”  (60  FR  12540) 
of  this  antidumping  duty  order  for  the 
period  March  1, 1994,  through  February 
28, 1995.  On  March  27, 1995,  the 
petitioner,  the  Committee  of  Domestic 
Steel  Wire  Rope  &  Specialty  Cable 
Manufacturers,  requested  an 
administrative  review  for  25 
manufacturers/exporters  of  steel  wire 
rope  from  Korea.  We  published  a  notice 
of  initiation  of  the  review  on  April  14, 
1995  (60  FR  19017).  The  Department  is 
now  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

Unlocated  Companies 

We  were  unable  to  obtain  addresses 
for  Atlantic  &  Pacific,  Dae  Kyimg  Metal, 
Dong-Il  Metal,  Dong  Yong  Rope,  Korope 
Co.,  Kwang  Shin  Industrial,  Kwangshin 
Rope,  and  Seo  Hae  Industrial.  In 
accordance  with  our  practice  with 
respect  to  companies  to  which  we 
cannot  send  a  questionnaire,  we  are 
assigning  to  these  companies  the  “All 
Others”  rate  from  the  less-than-fair- 
value  (LTFV)  investigation,  which  is 
1.51  percent.  See  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fiber  From 
Hong  Kong;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  13926  (March  24. 1994). 

Non-Shippers 

Six  companies  notified  us  that  they 
did  not  have  shipments  of  subject 
merchandise  during  the  POR,  and  we 
confirmed  this  with  the  United  States 
Customs  Service.  One  company,  Yeon 
Sin  Metal  (Yeon  Sin),  did  not  serve  its 
submission  on  interested  parties,  but  its 
submission  was  timely  submitted  to  the 
public  file  and  provided  adequate 
opportunity  for  the  Department  to 
confirm  with  the  U.S.  Customs  Service 
that  Yeon  Sin  did  not  ship  steel  wire 
rope  to  the  United  States  during  the 
POR.  Because  we  were  able  to  confirm 
that  Yeon  Sin  had  no  shipments  and  its 
notification  of  no  shipments  was 
reasonably  available  to  interested 
parties,  we  have  accepted  Yeon  Sin’s 
submission  and  are  treating  Yeon  Sin  as 
a  non-shipper  for  this  review. 

Sungsan  Special  Steel  Processing  Inc. 
(Sungsan)  submitted  a  letter  stating  that 
it  did  not  produce  subject  merchandise 
during  the  POR  and  made  only  one 
shipment  of  subject  merchandise 
produced  by  another  unrelated 


company.  We  sent  a  letter  to  Sungsan 
requesting  that  it  confirm  that  the 
manufacturer  of  this  merchandise  was 
aware  that  the  merchandise  was 
destined  for  the  United  States.  Sungsan 
replied  by  confirming  that  the 
manufacturer  of  the  subject 
merchandise  which  it  shipped  during 
the  POR  was  aware  that  the  shipment 
was  destined  for  the  United  Sates.  It 
also  submitted  documentation 
confirming  this  assertion.  We  were  able 
to  confirm  with  the  U.S.  Customs 
Service  that  Sungsan  made  no 
shipments  of  subject  merchandise 
during  the  POR  other  than  those 
supplied  by  the  unrelated  manufacturer, 
as  mentioned  above.  Accordingly,  we 
are  treating  Sungsan  as  a  non-shipper 
for  this  review. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  rope 
encompasses  ropes,  cables,  and  cordage 
of  iron  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090. 

Excluded  from  this  review  is  stainless 
steel  wire  rope,  i.e.,  ropes,  cables  and 
cordage  other  than  stranded  wire,  of 
stainless  steel,  not  fitted  with  fittings  or 
made  up  into  articles,  which  is 
classifiable  under  HTS  subheading 
7312.10.6000.  Although  HTS 
subheadings  are  provided  for 
convenience  and  Customs  pmposes,  our 
own  written  description  of  the  scope  of 
this  review  is  dispositive. 

Export  Price 

For  sales  to  the  United  States,  the 
Department  used  EP  as  defined  in 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unaffiliated  U.S.  piut:hasers  prior  to  the 
date  of  importation  and  the  use  of 
constructed  export  price  was  not 
indicated  by  the  facts  of  record. 

We  calculated  EP  based  on  ex-factory, 
f.o.b.  Korea,  f.o.b.  customer’s  specific 
delivery  point,  c.i.f.,  c&f,  or  delivered 
prices  to  unrelated  purchasers  in,  or  for 
exportation  to,  the  United  States.  We 
adjusted  these  prices  for  billing 
adjustments,  where  applicable.  We 
made  adjustments,  where  applicable,  for 
domestic  brokerage  and  handling,  ocean 
freight,  marine  insurance,  terminal 
handling  charges,  stevedoring  charges, 
wharfage  expenses,  bill  of  lading  issuing 
fees,  export  license  fees,  export 
insurance,  domestic  inland  freight. 


containerization  expenses  and  container 
taxes,  container  fireight  station  charges, 
and  shoring  charges  in  accordemce  with 
section  772(c)(2)(A)  of  the  Act.  We  also 
added  duty  drawback,  where  applicable, 
for  Manho  Rope  and  Wire,  Ltd.  (Manho) 
and  Chun  Kee  Steel  &  Wire  Rope  Co., 
Ltd.  (Chun  Kee),  pursuant  to  section 
772(c)(1)(B)  of  the  Act.  We  did  not  make 
any  duty  drawback  adjustments  for 
Chung  Woo  Rope  Co.,  Ltd.,  Inc.  (Chung 
Woo),  Kumho  Rope  (Kumho),  and  Ssang 
Yong  Steel  Wire  Co.,  Ltd.,  because  they 
were  unable  to  demonstrate  a 
connection  between  imports  for  which 
they  paid  duties  and  exports  of  steel 
wire  rope,  consistent  with  our  practice 
in  the  previous  review  (see  Steel  Wire 
Rope  From  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  63499 
(December  11, 1995)  [Steel  Wire  Rope 
Final))- 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  each 
respondent  sold  in  the  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States,  pursuant  to  section  773(a)  of  the 
Act,  because  each  company  had  sales  in 
its  home  market  which  were  greater 
than  five  percent  of  the  U.  S.  market. 
Therefore,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  the  prices  at  which  the  foreign  like 
products  were  first  sold  for 
consumption  in  the  exporting  country. 

Because  the  Department  disregarded 
sales  below  the  cost  of  production  (COP) 
in  the  last  completed  review  for  Manho 
and  Chun  Kee  (see  Steel  Wire  Rope 
Final),  we  had  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  product  under  consideration  for 
the  determination  of  NV  in  this  review 
may  have  been  made  at  prices  below  the 
COP,  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  COP  investigations  of  sales 
by  Manho  and  Chim  Kee  in  the  home 
market. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general  and  administrative  expenses 
(SG&A)  and  the  cost  of  all  expenses 
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incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment.  We  relied  on  the  home 
market  sales  and  COP  information 
provided  by  Manho  and  Chun  Kee  in 
their  questionnaire  responses. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  steel  wire 
rope  were  made  at  prices  below  COP 
within  an  extended  period  of  time  in 
substantial  quantities,  and  whether  such 
prices  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COP  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges,  rebates, 
and  direct  selling  expenses. 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent’s  sales  of  a  given  product 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
“substantial  quantities.”  Where  20 
percent  or  more  of  a  respondent’s  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  “substantial 
quantities”  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act,  and 
because  we  determined  that  the  below- 
cost  sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 
Act.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  CV,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  compared  EP  sales  to  sales 
in  the  home  market  of  identical  or 
similar  merchandise. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  coimtry, 
in  the  usual  commercial  quantities,  in 
the  ordinary  course  of  trade  and  at  the 
same  level  of  trade  as  the  EP,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  We  made  adjustments,  where 
appropriate,  for  rebates.  We  increased 
home  market  price  by  the  amoimt  of 
U.S.  packing  costs  in  accordance  with 
section  773(a)(6)(A)  of  the  Act  and 
reduced  it  by  the  amount  of  home 
market  packing  costs  in  accordance  with 
section  773(a)(6)(B)  of  the  Act.  We 
adjusted  for  movement  expenses  in 
accordance  with  section  773(a)(6)(B)(ii) 


of  the  Act.  We  also  made  adjustments, 
where  applicable,  for  differences  in  the 
physical  characteristics  of  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  353.56,  we  made 
circumstance-of-sale  (COS)  adjustments 
to  NV.  We  deducted  home  market  credit 
expenses,  inspection  fees,  warranty'and 
servicing  expenses  and,  where 
appropriate,  added  U.S.  postage  fees, 

U.S.  letter  of  credit  fees,  U.S.  bank 
charges,  U.S.  credit  expenses,  U.S. 
inspection  fees,  U.S.  warranty  and 
servicing  expenses,  and  U.S.  product 
liability  insurance.  Prices  were  reported 
net  of  value-added  taxes  (VAT)  and, 
therefore,  no  adjustment  for  VAT  was 
necessary. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  CV  as  NV  for  those 
U.S.  sales  for  which  we  could  not 
determine  the  NV  based  on  home 
market  sales  pursuant  to  section 
773(a)(1)  of  the  Act  either  because  there 
were  no  appropriate  sales  or  because  we 
disregarded  below-cost  sales  pursuant  to 
section  773(b)  of  the  Act.  We  calculated 
CV,  in  accordance  with  section  773(e)  of 
the  Act,  as  the  sum  of  the  cost  of 
manufacturing  (COM)  of  the  product 
sold  in  the  United  States,  home  market 
selling,  general  and  administrative 
(SG&A)  expenses,  home  market  profit, 
and  U.S.  packing  expenses.  The  COM  of 
the  product  sold  in  ^e  United  States  is 
the  sum  of  direct  material,  direct  labor, 
and  variable  and  fixed  factory  overhead 
expenses.  For  home  market  SG&A 
expenses  and  profit,  we  used  the  actual 
amounts  incunred  and  realized  by  the 
respondent  in  coimection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  coiurse  of  trade, 
for  consumption  in  the  foreign  country, 
in  accordance  with  section  773(e)(2)(A) 
of  the  Act,  unless  these  actual  data  were 
not  available.  If  these  actual  data  were 
not  available,  we  used  the  actual 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale,  for  consumption  in 
the  foreign  country,  of  merchandise  that 
is  in  the  same  general  category  of 
products  as  the  subject  merchandise,  in 
accordance  with  section  773(e)(2)(B)(i) 
of  the  Act.  In  accordance  with  section 
773(a)(8)  of  the  Act,  we  made  CX)S 
adjustments  to  CV  by  deducting  home 
market  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses. 

No  other  adjustments  were  claimed  or 
allowed.  ■ 

Use  of  Facts  Otherwise  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act,  that  the  use  of  facts  available  is 


appropriate  for  Boo  Kook  Corp.,  Dong- 
II  Steel  Mfg.  Co.,  Ltd.,  Hanboo  Rope, 
Jinyang  Wire  Rope  Inc.,  and  Seo  Jin 
Rope  b^use  they  did  not  respond  to 
our  antidumping  questionnaire.  We  find 
that  these  firms  have  withheld 
“information  that  has  been  requested  by 
the  administering  authority.” 
Furthermore,  we  deterqiine  that, 
pursuant  to  section  776(b)  of  the  Act,  it 
is  appropriate  to  make  an  inference 
adverse  to  the  interests  of  these 
companies  because  they  failed  to 
cooperate  by  not  responding  to  our 
questionnaire. 

Where  the  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  ^e  facts 
available  because  that  respondent  failed 
to  cooperate,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  that 
respondent  in  choosing  the  facts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  prior 
segments  of  the  proceeding  constitutes 
secondary  information,  section  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  that  secondary  information 
from  independent  sources  reasonably  at 
its  disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  “corroborate”  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  he  used 
has  probative  value.  (See  H.R.  Doc.  316, 
Vol.  1, 103d  Cong.,  2d  sess.  870  (1994).) 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  die  preceding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
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appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  61  FR6812  (Feb.  22, 1996) 
(where  the  Department  disregarded  the 
highest  margin  as  adverse  BIA  because 
the  margin  was  based  on  another 
company’s  uncharacteristic  business 
expense  resulting  in  an  unusually  high 
margin)). 

In  this  case,  we  have  used  the  highest 
rate  from  any  prior  segment  of  the 
proceeding,  1.51  percent,  as  adverse 
facts  available.  This  rate  is  the  highest 
available  rate  and,  to  the  best  of  om 
knowledge,  there  are  no  circumstances 
that  indicate  that  the  selected  margin  is 
not  appropriate  as  adverse  facts 
available. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
March  1, 1994,  through  February  28, 
1995: 


Manufacturer/exporter 

Margin 

(percent) 

Atlantic  &  Pacific . 

1.51 

Boo  Kook  Corporation  . 

1.51 

Chun  Kee  Steel  &  Wire  Rope 
Co.,  Ltd . V . 

0.01 

Chung  Woo  Rope  Co.,  Ltd . 

0.04 

Dae  Heung  Industrial  Co . 

(’) 

Dae  Kyung  Metal . t . 

1.51 

Dong-H  Metal  . 

1.51 

Dong-ll  Steel  Manufacturing 

Co..  Ltd . 

1.51 

Dong  Young . 

1.51 

Hanboo  Wire  Rope,  Inc . 

1.51 

Jinyang  Wire  Rope,  Inc  . 

1.51 

Korea  Sangsa  Co . 

(’) 

Korope  Co . 

1.51 

Kumho  Rope . 

0.01 

Kwang  Shin  Ind  . 

1.51 

Kwangshin  Rope . 

1.51 

Manho  Rope  &  Wire,  Ltd . 

0.00 

Myung  Jin  Co . 

(’) 

Seo  Hae  Ind . 

1.51 

Seo  Jin  Rope . . . 

1.51 

Ssang  Yong  Steel  Wire  Co., 

Ltd  . 

0.06 

Sung  Jin . 

0.00 

Sungsan  Special  Steel  Proc¬ 
essing  Inc . 

(’) 

TSK  (Korea)  Co.,  Ltd . 

(’) 

Yeonsin  Metal . 

20.18 

'No  shipments  subject  to  this  review.  The 
firm  has  no  individual  rate  from  any  segment 
of  this  proceeding. 

^No  shipments  subject  to  this  review.  Rate 
is  from  the  last  relevant  segment  of  the  pro¬ 
ceeding  in  which  the  firm  had  shipments/sales. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice. 


or  the  first  workday  thereafter. 

Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issues, 
and  (2)  a  brief  summary  of  the 
arguments.  Rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  the  hearing, 
within  180  days  from  the  issuance  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  duty  assessment 
purposes,  we  calculated  an  importer- 
specific  assessment  rate  by  aggregating 
the  dumping  margins  calculated  for  all 
U.S.  sales  to  each  importer  and  dividing 
this  amount  by  the  total  quantity  of  ■ 
subject  merchandise  sold  to  each  of  the 
respective  importers.  This  specific  rate 
calculated  for  each  importer  will  be 
used  for  the  assessment  of  antidumping 
duties  on  the  relevant  entries  of  subject 
merchandise  during  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  steel  wire  rope  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  oe  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 


merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  1.51 
percent,  the  “all  others”  rate  established 
in  the  LTFV  investigation  (58  FR  16398, 
March  26. 1993). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  26, 1996. 

Susan  G.  Esserman, 

Assistant  Secretaryfor  Import 
Administration. 

IFR  Doc.  96-11250  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  3510-OS-P 


[A-427-078] 

Sugar  From  France:  Initiation  and 
Preiiminary  Resuits  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  and  Intent  To 
Revoke  Finding  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  finding  in  part. 

SUMMARY:  In  response  to  a  request  made 
on  March  12, 1996,  by  Boiron- 
Bomeman,  Inc.  (Boiron),  the 
Department  of  Commerce  (the 
Department)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  and  issuing  a 
preliminary  intent  to- revoke  in  part  the 
antidumping  duty  finding  on  sugar  from 
France,  the  scope  of  which  currently 
includes  sugar,  both  raw  and  refined, 
with  the  exception  of  specialty  sugars. 
See  Sugar  From  Belgium,  France,  and 
the  Federal  Republic  of  Germany; 
Finding  of  Dumping,  44  FR  33878  (June 
13, 1979),  and  Memorandum  For  Dick 
Moreland  From  Frank  R.  Brennan  (Jime 
1, 1982).  Based  on  the  fact  that  the 
Florida  Sugar  Marketing  and  Terminal 
Association,  Inc.,  (the  petitioner)  has 
expressed  no  interest  in  the  importation 
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or  sale  of  homeopathic  sugar  pellets 
produced  in  France,  we  intend  to 
partially  revoke  this  finding. 

EFFECTIVE  DATE:  May  6. 1996. 
FORtOJRTHER  INFORMATION  CONTACT: 
Matthew  Blaskovich  or  Zev  Primor, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-5831/ 
4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  29, 1994,  Boiron 
requested  that  the  Department  issue  a 
scope  ruling,  finding  its  sugar  pellets 
outside  the  scope  of  the  finding.  On 
February  26, 1996,  the  petitioner 
informed  the  Department  in  writing  that 
it  does  not  object  to  a  changed 
circumstances  review  and  has  no 
interest  in  the  importation  or  sale  of 
homeopathic  sugar  pellets  produced  in 
France.  On  Mar^  12, 1996,  Boiron 
requested  that  the  Department  conduct 
a  changed  circumstance  review. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (The  Act),  are  referenced  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  Review 

The  final  antidumping  finding  on 
sugar  from  France  covers  raw  and 
refined  sugar  (44  FR  8949  (February  12, 
1979)).  The  petition,  filed  by  the  Florida 
Sugar  Marketing  &  Terminal  Assn.,  Inc., 
on  July  3, 1978,  states  that  “[t]he 
product  being  imported  and  which  is 
the  subject  of  this  petition,  is  raw  and 
refined,  semi-refined  or  ‘off-white’  sugar 
produced  from  sugar  beets.  Raw  beet 
sugar  and  raw  cane  sugar  are  very 
similar  chemically  and  nutritionally, 
with  the  result  that  they  are 
interchangeable  in  terms  of  meeting 
refiners’  needs  for  raw  sugar.”  See 
Petition  of  Florida  Sugar  Marketing  & 
Terminal  Assn.,  Inc.,  July  3, 1978,  at  7. 
Excluded  from  the  finding  are  specialty 
sugars.  Imports  of  the  subject 
merchandise  are  currently  classifiable 
under  various  subprovisions  of  item 
number  1701.91  of  the  Harmonized 


Tariff  Schedule  of  the  United  States 
(HTS).  HTS  item  numbers  are  provided 
for  convenience  and  for  Customs 
purposes.  This  written  description 
remains  dispositive. 

The  mercnandise  covered  by  this 
changed  circumstances  review  includes 
homeopathic  sugar  pellets  meeting  the 
following  criteria:  (1)  composed  of  85 
percent  sucrose  and  15  percent  lactose; 
(2)  have  a  polished,  matte  apftearance, 
and  more  uniformly  porous  than 
domestic  sugar  cubes;  (3)  produced  in 
two  sizes  of  2  and  3.8  mm  in  diameter. 

The  finding  with  regard  to  imports  of 
other  sugar  products  is  not  affected  by 
this  request.  This  changed 
circumstances  administrative  review 
covers  homeopathic  sugar  pellets 
imported  from  France. 

Initation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Finding  in  Part 

Purusant  to  section  751(d)  of  the  Act, 
the  Department  may  partially  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(j.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  administrative 
review  to  be  conducted  upon  receipt  of 
a  request  containing  information 
concerning  changed  circumstances 
sufficient  to  warrant  a  review. 

The  Department’s  regulations  at  19 
CFR  353.25(d)(2)  permit  the  Department 
to  conduct  a  changed  circumstances 
administrative  review  under  19  CFR 
353.22(11  based  upon  an  affirmative 
statement  of  no  interest  from  the 
petitioner  in  the  proceeding.  Section 
782(h)  of  the  Act  and  Section 
353.25(d)(l)(i)  of  the  Department’s 
regulations  further  provide  that  the 
Department  may  revoke  an  order  or 
revoke  an  order  in  part  if  it  determines 
that  the  order  under  review  is  no  longer 
of  interests  to  interested  parties.  In 
addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  section  353.22(f)(4) 
of  the  regulations  permits  the 
Department  to  combine  the  notices  of 
initiation  and  preliminary  results. 
Therefore,  in  accordance  with  sections 
751(d)  and  782(h)  of  the  Act  and  19  CFR 
353.25(d)  and  353.22(f),  based  on  an 
affirmative  statement  of  no  interest  in 
this  proceeding  by  petitioner,  we  are 
initiating  this  changed  circumstances 
administrative  review.  Based  on  the  fact 
that  no  other  interested  parties  have 
objected  to  the  position  taken  by 
petitioner  that  they  have  no  interest  in 
the  order  regarding  homeopathic  sugar 
pellets  firom  France,  we  have 
determined  that  expedited  action  is 


warranted,  and  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  We  have  preliminarily 
determined  tat  there  are  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  the  finding  on 
sugar  firom  France.  Therefore,  we  are 
hereby  notifying  the  public  of  our  intent 
to  revoke  in  part  the  antidumping  duty 
finding  as  it  relates  to  imports  of 
homeopathic  sugar  pellets  firom  France. 

If  final  revocation  in  piart  occurs,  we 
intend  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  end  the  suspension 
of  liquidation  of  homeopathic  sugar 
pellets  firom  France  on  the  effective  date 
of  the  final  notice  of  partial  revocation 
and  to  refund  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  homeopathic 
sugar  pellets  made  on  or  after  June  1, 
1994,  in  accordance  with  19  C.F.R. 
353.25(d)(5).  We  will  also  instruct 
Customs  to  refund  interest  for  entries 
made  on  or  after  June  1, 1994,  in 
accordance  with  section  778  of  the  Act. 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
final  results  of  this  changed 
circumstances  review. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  28  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Case  briefs  and/or 
written  comments  firom  interested 
parties  may  be  submitted  not  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  the 
issues  raised  in  those  comments,  may  be 
filed  not  later  than  21  days  after  the  date 
of  publication  of  this  notice.  AH  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  served  on  all  interested  parties 
on  the  Department’s  service  list  in 
accordance  with  19  CFR  353.31(g). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  circumstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments. 

This  notice  is  in  accordance  with 
section  75i(b)(l)  of  the  Act  and  sections 
353.22(f)  and  353.25(d)  of  the 
Department’s  regulations. 
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Dated:  April  26, 1996. 

SuMn  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-11124  Filed  5-3-96;  8:45  am] 
BILLING  CODE  3610-0&-M 


[A-688-054  and  A-588-604] 

Tapered  Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof  From 
Japan  and  Tapered  Roller  Bearings, 
Less  Than  Four  Inches  In  Outside 
Diameter,  and  Components  Thereof 
From  Japan;  Antidumping  Duty 
Administrative  Reviews;  Time  Limits 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limits. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  and  final 
results  of  the  1994-95  administrative 
reviews  of  the  antidmnping  duty  order 
(A-588-604)  and  finding  (A-588-054) 
on  tapered  roller  bearings  from  Japan. 
These  reviews  cover  13  manufacturers/ 
exporters  and  resellers  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1, 1994,  through 
September  30, 1995. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Turoscy  or  Robert  James,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  these 
reviews  within  the  normal  time  ft’ame, 
the  Department  is  extending  the  time 
limits  for  completion  of  the  preliminary 
results  until  Ctetober  30, 1996,  in 
accordance  with  section  751  (a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act  of 
1994.  We  will  issue  our  final  results  for 
these  reviews  by  February  28, 1997. 

These  extensions  are  in  accordance 
with  section  751  (a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

Dated:  April  29, 1996. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  For  Compliance. 
[FR  Doc.  96-11249  Filed  5-3-96;  8:45  am] 

BILUNG  CODE  3610-D8-P 


U.S.-Korea  Committee  on  Business 
Cooperation 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Extension  of  time  period  to  seek 
membership  on  U.S.-Korea  Committee 
on  Business  Cooperation. 

summary:  On  April  4, 1996,  the 
Department  of  Commerce  published  a 
notice  in  the  Federal  Register  (61  FR 
15041  (April  4, 1996))  seeking 
nominations  of  outstanding  individuals 
to  serve  on  the  U.S.  section  of  the  U.S.- 
Korea  Committee  on  Business 
Cooperation  (“CBC”).  The  purpose  of 
the  CBC  is  to  provide  a  forum  through 
which  the  U.S.  and  Korean  public  and 
private  sectors  can  cooperate  to 
exchange  information  on  commercial 
matters  and  to  encourage  discussions  on 
a  variety  of  issues  that  impact  their 
bilateral  commerce.  This  notice  extends 
the  time  for  requests  to  serve  on  the  U.S. 
section. 

DEADLINE:  The  earlier  notice  provided 
that  requests  needed  to  be  received  by 
the  Department  of  Commerce  not  later 
than  May  3, 1996.  This  notice  extends 
the  period  for  the  receipt  of  requests  to 
serve  until  June  3, 1996. 

ADDRESSES:  Please  send  your  requests 
for  consideration  to  Susan  M.  Blackman, 
Director,  Office  of  Korea  and  Southeast 
Asia,  either  by  fax  on  (202)  482—4760  or 
by  mail  at  Room  3203,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Blackman,  Director,  Office  of 
Korea  and  Southeast  Asia,  either  by  fax 
on  (202)  482-4760  or  by  mail  at  Room 
3203,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 

Authority:  Act  of  February  14, 1903,  c.  552, 
as  amended,  15  U.S.C.  1501  et  seq.,  32  Stat 
825;  Reorganization  Plan  No.  3  of  1979, 19 
U.S.C.  2171  Note,  93  Stat.  1381. 

Dated:  April  26, 1996. 

Nancy  Linn  Patton, 

Deputy  Assistant  Secretary  for  Asia  Pacific. 
(FR  Doc.  96-11159  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3S10-DA-P 


IC-41 2-811] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  the 
United  Kingdom;  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
Countervailing  Duty  Administrative 
Review. 


SUMMARY:  The  Elepartment  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain  hot 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom.  We 
preliminarily  determine  the  net  subsidy 
to  be  1.69  percent  ad  valorem  for  United 
Engineering  Steels  Limited.  The  net 
subsidies  for  non-reviewed  companies 
are  20.33  percent  ad  valorem  for  Allied 
Steel  and  Wire  Limited  (ASW),  and  9.76 
percent  ad  valorem  for  all  other  non- 
reviewed  companies  for  the  period 
January  1, 1994  through  December  31, 
1994.  If  the  final  results  remain  the 
same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  indicated  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Brown  or  Christopher  Cassel, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  15327)  the  countervailing  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  the  United 
Kingdom.  On  March  7, 1995,  the 
Department  published  a  notice  of 
“Opportunity  to  Request  an 
Administrative  Review”  (60  FR  12540) 
of  this  countervailing  duty  order.  We 
received  timely  requests  for  review  from 
United  Engineering  Steels  Limited, 
Inland  Steel  Bar  Co.  and  United  States/ 
Kobe  Steel  Co.,  interested  parties  to  this 
administrative  review.  We  initiated  the 
review,  covering  the  period  January  1, 
1994  through  December  31, 1994,  on 
April  14, 1995  (60  FR  19018). 

In  accordance  with  section  355.22(a) 
of  the  Department’s  Interim  Regulations, 
this  review  covers  only  those  producers 
or  exporters  for  which  a  review  was 
specifically  requested.  See  Antidumping 
and  Countervailing  Duties:  Interim 
Regulations:  Request  for  Comments.  60 
FR  25130  (May  11, 1995)  {Interim 
Regulations).  Accordingly,  this  review 
covers  United  Engineering  Steel  Limited 
and  British  Steel  pic.  British  Steel  pic. 
stated  that  it  did  not  produce  or  export 
the  subject  merchandise  during  the 
period  of  review  (FOR).  Therefore, 
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British  Steel  pic.  has  not  been  assigned 
an  individual  company  rate  for  this 
administrative  review. 

On  November  2, 1995,  we  extended 
the  period  for  completion  of  the 
preliminary  and  final  results  pursuant 
to  section  751(a)(3)  of  the  Tariff  Act  of 
1930,  as  amended.  See  Extension  of  the 
Time  Limit  for  Certain  Countervailing 
Duty  Administrative  Reviews,  60  FR 
55699.  As  explained  in  the  memoranda 
for  the  record  from  the  Assistant 
Secretary  for  Import  Administration, 
dated  November  22, 1995,  and  January 
11, 1996,  all  deadlines  were  further 
extended  to  take  into  accoimt  the  partial 
shutdowns  of  the  Federal  Government 
from  November  15  through  November 
21, 1995,  and  December  15, 1995, 
through  January  6, 1996.  Therefore,  the 
deadline  for  these  preliminary  results  is 
no  later  than  April  30, 1996,  and  the 
deadline  for  the  final  results  of  this 
review  is  no  later  than  180  days  firom 
the  date  on  which  these  preliminary 
results  are  published  in  ^e  Federal 
Register. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Teuriff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 
References  to  the  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and- 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  {Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  £)epartment’s 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department’s  regulations  to 
the  Uruguay  Round  Agreements  Act. 

See  Advance  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  60  FR  80  (January  3, 1995). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
hot-rolled  bars  and  rods  of  non-alloy  or 
other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 


by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  wei^t  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellarium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00,  60.00; 
7213.39.00.30,  00.60,  00.90; 
7214.40.00.10,  00.30,  00.50; 
7214,50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30, 00.50;  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  Customs  piirposes, 
our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Analysis  of  Programs 
/.  Programs  Conferring  Subsidies 

Allocation  of  Subsidies  From  BSC  to 
UES 

UES  is  a  joint  ventiuo  company 
formed  in  1986  by  British  Steel 
Corporation  (BSC)  and  Guest,  Keen  & 
Nettlefolds  (GKN).  In  return  for  shares 
in  UES,  BSC  contributed  a  major  portion 
of  its  Special  Steels  Business  and  GKN 
contributed  its  Brymbo  Steel  Works  and 
its  forging  business.  BSC  was  wholly 
owned  by  the  Government  of  the  United 
Kingdom  at  the  time  the  joint  venture 
was  formed;  BSC  was  privatized  in  1988 
and  now  bears  the  name  British  Steel 
pic  (BS  pic). 

In  the  investigation  and  first 
administrative  review  of  this  order,  the 
Department  found  that  BSC  had 
received  a  number  of  subsidies  prior  to 
the  1986  sale  of  its  Special  Steels 
Business  to  UES  (eac^  of  these  subsidies 
to  BSC  is  described  in  detail  in  Sections 
(1)  through  (4)  below).  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  the  United  Kingdom,  58  FR  6237, 
6243  (January  27, 1993)  {Lead  Bar)  and 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom;  Final  Results  of 
Administrative  Review,  60  FR  54841, 
54842  (October  26, 1995)  {Lead  Bar  II). 
The  E)epartment  determined  that  the 
sale  did  not  alter  the  benefit  from  these 
previously  bestowed  subsidies,  and  thus 
the  portion  of  BSC’s  pre-1986  subsidies 
which  was  attributable  to  the  Special 
Steels  Business  productive  unit 
transferred  to  UES  (see  Lead  Bar,  58  FR 


at  6240).  The  Department  modified  the 
Lead  Bor  allocation  methodology  in  the 
subsequent  Remand  Determination  for 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom  which  was  based  on  the 
privatization  methodology  set  out  in  the 
General  Issues  Appendix  appended  to 
the  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  Austria,  58  FR  37217,  37225  (July 
9, 1993)  {Certain  Steel).  In  Certain  Steel, 
the  Department  stated  that  it  can  no 
longer  be  assumed  that  the  entire 
amount  of  subsidies  allocated  to  a 
certain  productive  unit  follows  it  when 
it  is  sold;  rather,  a  portion  of  the  sales 
price  of  the  productive  unit  represents 
the  repayment  of  prior  subsidies. 

To  calculate  a  rate  for  the  subsidies 
that  were  allocated  from  BSC  to  UES, 
we  first  determined  the  subsidies 
attributable  to  BSC’s  Special  Steels 
Business  by  dividing  the  asset  value  of  * 
BSC’s  Special  Steels  Business  by  the 
total  asset  value  of  BSC.  We  then 
applied  this  ratio  to  the  net  present 
value,  in  the  year  of  the  spin-ofi,  of  the 
future  benefit  streams  from  all  of  BSC’s 
prior  subsidies  allocable  to  the  FOR. 

The  future  benefit  streams  at  the  time  of 
UES’  creation  reflect  the  Department’s 
allocation  over  time  of  prior  subsidies  to 
BSC  in  accordance  with  the  declining 
balance  methodology  (see  Proposed 
Regulations,  §  355.49),  as  well  as  the 
effect  of  prior  spin-ofis  of  BSC 
productive  units. 

We  next  estimated  the  portion  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies  by 
determining  the  portion  of  BSC’s  net 
worth  that  was  accounted  for  by 
subsidies.  To  do  that,  we  divided  the 
face  value  of  the  allocable  subsidies 
received  by  BSC  in  each  year  from  fiscal 
year  1978/79  through  fiscal  year  1984/ 
85  (the  year  prior  to  the  creation  of  UES) 
by  BSC’s  net  worth  in  the  same  year.  We 
calculated  a  simple  average  of  these 
ratios,  which  was  then  multiplied  by  the 
purchase  price  of  the  productive  unit. 
Thus,  we  determined  the  amount  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies.  This 
amount  was  subtracted  ficm  the 
subsidies:  attributed  to  BSC’s  Special 
Steels  Business  at  the  time  of  sale  to 
arrive  at  the  amount  of  subsidies 
allocated  to  UES  in  1986. 

Having  deterfriined  the  amount  of 
BSC’s  previously  bestowed  subsidies 
allocable  to  UES  with  the  Special  Steels 
Business  in  1986,  we  then  determined 
the  benefit  provided  to  UES  by  these 
subsidies  in  1994.  To  do  this,  we 
divided  the  subsidies  allocated  to  UES 
by  the  net  present  value  (in  the  year  of 
the  spin-off)  of  the  future  benefit 
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streams  from  subsidies  received  by  BSC 
prior  to  the  spin-off  and  allocable  to  the 
FOR.  The  resulting  percentage,  which 
represents  the  portion  of  BSC’s  future 
benefit  streams  to  be  apportioned  to 
UES,  was  then  multiplied  by  the  total 
benefit  amount  from  BSC’s  previously 
bestowed  subsidies  that  would  have 
been  allocated  to  BSC  in  1994  absent 
any  spin-offs  or  privatization.  This 
provides  the  benefits  to  UES  in  1994. 

We  divided  these  benefit  amounts  by 
the  company’s  total  sales  in  1994,  and 
preliminarily  determine  the  net  subsidy 
to  be  1.69  percent  ad  valorem  for  UES 
during  1994. 

In  oetermining  the  subsidies 
previously  bestowed  to  BSC  that  were 
allocated  to  UES,  we  examined  the 
following  programs:  equity  infusions. 
Regional  Development  Grants,  a 
National  Loan  Fund  loan  cancellation, 
and  loans  and  interest  rebates  under 
fiCSC  Article  54. 

(1)  Equity  Infusions 

In  every  year  from  1978/79  through 
1985/86,  BSC  received  equity  capital 
from  the  Secretary  of  State  for  Trade  and 
Industry  pursuant  to  section  18(1)  of  the 
Iron  and  Steel  Acts  1975, 1981,  and 
1982.  According  to  section  18(1),  the 
Secretary  of  State  for  the  Department  of 
Trade  and  Industry  may  “pay  to  the 
Corporation  (BSC)  such  funds  as  he  sees 
fit.”  The  Government  of  the  United 
Kingdom’s  equity  investments  in  BSC 
were  made  pursuant  to  an  agreed 
external  financing  limit  which  was 
based  upon  medium-term  financial 
projections.  BSC’s  performance  was 
monitored  by  the  Government  of  the 
United  Kingdom  on  an  ongoing  basis 
and  requests  for  capital  were  examined 
on  a  case-by-case  basis.  The  UK 
government  did  not  receive  any 
additional  ownership,  such  as  stock  or 
additional  rights,  in  return  for  the 
capital  provided  to  BSC  under  section 
18(1)  since  it  already  owned  100  percent 
of  the  company. 

In  Lead  Bar  (58  FR  at  6241),  the 
Department  found  BSC  to  be 
imequityworthy  from  78/79  through 
1985/86,  and  thus  determined  that  the 
Government  of  the  United  Kingdom’s 
equity  infusions  were  inconsistent  with 
commercial  considerations.  Although, 
prior  to  the  formation  of  UES,  BSC’s 
section  18(1)  equity  capital  was  written 
off  in  two  stages  (£3,000  million  in  1981 
and  £1,000  million  in  1982)  as  part  of 
a  capital  reconstruction  of  BSC,  the 
Department  determined  that  BSC 
benefitted  ftx)m  these  equity  infusions, 
notwithstanding  the  subsequent  write- 
'off  of  equity  capital.  Therefore,  the 
Department  countervailed  the  equity 
investments  as  grants  given  in  the  years 


the  equity  capital  was  received.  No  new 
information  or  evidence  of  changed 
circumstances  was  presented  in  this 
review  to  warrant  a  reconsideration  of 
that  finding. 

Because  the  Department  determined 
in  Lead  Bar  that  the  infusions  are  non¬ 
recurring  benefits,  we  have  allocated  the 
benefits  over  the  average  useful  life  of 
renewable  physical  assets  in  the  steel 
industry  (15  years)  in  accordance  with 
our  non-recurring  grant  methodology. 
See  Proposed  Regulations,  §  355.49;  see 
also  Certain  Steel,  58  FR  at  37230. 

To  calculate  the  benefit  from  these 
grants,  we  have  used  a  discount  rate 
which  includes  a  risk  premium.  See 
Proposed  Begulations,  %  355.44(b)(6)(iv). 
While  uncreditworthiness  was  not 
specifically  alleged  or  investigated 
during  the  investigation  on  lead  bar,  in 
the  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  the  United  Kingdom,  58  FR  37393 
(July  9, 1993)  [UK  Certain  Steel),  the 
Department  found  that  BSC  was 
uncreditworthy  from  1977/78  through 
1985/86.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  findine. 

After  calculating  the  1994  allocation 
of  subsidies  from  BSC  to  UES,  as 
described  above  (Allocation  of 
Subsidies  From  BSC  to  UES),  we 
divided  the  subsidies  allocated  to  UES 
by  the  company’s  total  sales  of  all 
products  domestically  produced  during 
1994.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  for  this 
program  to  be  1.49  percent  ad  valorem 
in  1994. 

(2)  Begional  Development  Grant 
Program 

Regional  development  grants  were 
paid  to  BSC  imder  the  Industry  Act  of 
1972  and  the  Industrial  Development 
Act  of  1982.  In  order  to  qualify  for 
assistance  under  these  two  Acts,  an 
applicant  had  to  be  engaged  in 
manufacturing  and  located  in  an 
assisted  area.  Assisted  areas  are  older, 
industrial  regions  identified  as  having 
deep-seated,  long-term  problems  such  as 
high  levels  of  unemployment, 
migration,  slow  economic  growth, 
derelict  land,  and  obsolete  factory 
buildings. 

Regional  development  grants  were 
given  for  the  purchase  of  specific  assets. 
According  to  the  Government  of  the 
United  Kingdom,  the  program  involved 
one-time  grants,  disbursed  sometimes 
over  several  years. 

BSC  received  regional  development 
grants  during  the  period  between  fiscal 
years  1978/79  and  1985/86.  The 
Department  found  this  program 


countervailable  in  Lead  Bar  (58  FR  at 
6242),  because  it  is  limited  to  specific 
regions.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

The  Government  of  the  United 
Kingdom  claimed  that  the  Regional 
Development  Grants  provided  to  BSC 
should  be  treated  as  non-countervailable 
green  light  subsidies,  in  accordance 
with  section  771(5)(B)  of  the  Act  and 
Article  8.2(b)  of  the  Uruguay  Round 
Agreement  on  Subsidies  and 
Countervailing  Measures.  To  be 
considered  a  non-countervailable  green 
light  subsidy,  the  Department  must 
determine  that  the  program  under 
which  the  subsidies  were  bestowed 
satisfied  all  of  the  criteria  set  forth  in  the 
Act.  Therefore,  we  requested  that  the 
UK  Government  submit  information  on 
the  Regional  Development  Grant 
program  in  light  of  these  criteria.  We 
determined  that  the  information 
submitted  by  the  UK  Government  it  its 
January  23, 1996  questionnaire  response 
was  insufficient  to  conduct  a  full 
analysis  of  the  program  in  view  of  the 
green  light  criteria,  and,  therefore, 
sought  additional  and  clarifying 
information  in  our  February  6, 1996, 
supplemental  questionnaire.  However, 
on  April  16, 1996,  the  UK  Government 
submitted  a  letter  indicating  that  the 
authorities  responsible  for  collecting  the 
information  had  concluded  that  the 
limited  existing  documentation  was 
inadequate  to  meet  the  Department’s 
requests  for  information,  and  no 
additional  material  was  provided. 
Consequently,  for  the  purpose  of  this 
administrative  review,  we  continue  to 
find  the  Regional  Development  Grant 
program  countervailable  and  we  will 
not  make  a  determination  as  to  whether 
the  Regional  Development  Grant 
program  meets  the  green  light  criteria 
set  forth  in  section  771(5)(B)  of  the  Act. 

In  Lead  Bar,  we  determined  that, 
since  each  grant  required  a  separate 
application,  these  grants  are  non¬ 
recurring.  Accordingly,  we  have 
calculated  the  benefits  from  this 
program  by  allocating  the  benefits  over 
the  average  useful  life  of  renewable 
physical  assets  in  the  steel  industry  (15 
years)  in  accordance  with  our  non¬ 
recurring  grant  methodology.  See 
Certain  Steel,  58  FR  at  37227;  see  also 
Proposed  Regulations,  §  355.49.  Since 
BSC  was  uncreditworthy  from  1978/79 
through  1985/86  (as  discussed  under 
Equity  Infusions),  we  have  used  a 
discount  rate  which  includes  a  risk 
premium  (see  Proposed  Regulations, 

§  355.44(b)(6)(iv))  to  calculate  the 
benefits  from  these  grants.  After 
calculating  the  1994  allocation  of 
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subsidies  from  BSC  to  UES,  described 
above  (Allocation  of  Subsidies  From_ 

BSC  to  UES),  we  divided  the  subsidies 
allocated  to  UES  by  the  company’s  total 
sales  in- 1994  and  calculated  the  subsidy 
for  that  year.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.05  percent  ad 
valorem  for  UES  during  1994. 

(31  National  Loan  Funds  Loan 
Cancellation 

In  conjunction  with  the  1981/1982 
capital  reconstruction  of  BSC,  section 
3(1)  of  the  Iron  and  Steel  Act  of  1981 
extinguished  certain  National  Loans 
Fund  (NLF)  loans,  as  well  as  the 
accrued  interest  thereon,  at  the  end  of 
BSC’s  1980/81  fiscal  year.  Because  this 
loan  cancellation  was  provided 
specifically  to  BSC,  the  Department 
determined  in  Lead  Bar  (58  FR  at  6242) 
that  it  provided  a  covmtervailahle 
benefit.  No  new  information  or  evidence 
of  changed  circumstances  was  presented 
in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

We  calculated  the  benefit  for  this 
review  using  our  standard  methodology 
for  non-recurring  grants.  We  allocated 
the  benefits  from  this  loan  cancellation 
over  the  average  useful  life  of  renewable 
physical  assets  in  the  steel  industry  (15 
years)  (see  Proposed  Regulations, 

§  355.49;  see  also  Certain  Steel,  58  FR  at 
37230);  because  BSC  was  found  to  be 
uncreditworthy  in  1981/82  (as 
discussed  under  Equity  Infusions),  we 
have  used  a  discmmt  rate  which 
includes  a  risk  premium  (see  Proposed 
Regulations,  §  355,44(b)(6)(iv)).  After 
calculating  the  1994  allocation  of 
subsidies  from  BSC  to  UES,  described 
above  (Allocation  of  Subsidies  From 
BSC  to  UES),  we  divided  the  benefit 
allocated  to  UES  by  the  company’s  total 
sales  in  1994  and  calculated  the  ad 
valorem  subsidy  for  that  year.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  for  this  program  to  be  0.16 
percent  ad  valorem  for  UES  during 
1994. 

(4)  European  Coal  and  Steel  Community 
(ECSC)  Article  54  Loans/Interest  Rebates 

The  European  Coal  and  Steel 
Community’s  (ECSC)  Article  54 
Industrial  Investment  loans  are  direct, 
long-term  loans  from  the  Commission  of 
the  European  Communities  to  be  used 
by  the  iron  aijd  steel  industry  for 
purchasing  new  equipment  or  financing 
modernization.  The  purpose  of  the 
program  is  to  facilitate  the  borrowing 
process  for  companies  in  the  ECSC, 
some  of  which  may  not  otherwise  be 
able  to  obtain  loans.  In  UK  Certain  Steel, 
the  Department  determined  that  this 
program  is  limited  to  the  iron  and  steel 


industry,  and  thus  is  countervailable  to 
the  extent  that  it  provides  loans  on 
terms  inconsistent  with  commercial 
considerations.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

In  addition,  interest  rebates  on  Article 
54  loans  were  granted  to  steel 
companies  during  the  restructuring  and 
modernization  of  the  industry  in  the 
early  1980s.  To  qualify  for  the  rebates, 
companies  had  to  meet  certain  criteria, 
such  as  being  in  the  process  of  reducing 
their  steel  production  capacity  or  of 
implementing  improvements  in 
processing  that  would  yield  energy 
savings  and  improved  efficiency. 

The  interest  rebates,  which  were 
limited  to  a  maximum  of  3  percent  of 
the  total  investment  over  a  period  of  five 
years,  were  funded  hum  the  ECSC 
operational  budget.  While  levies 
imposed  on  EC^  steel  companies  have 
provided  the  revenues  for  the 
operational  budget  since  1985, 
contributions  by  Member  States 
supplemented  the  budget  before  that 
time.  For  this  reason,  the  Department 
determined  in  UK  Certain  Steel  that  a 
portion  of  those  interest  rebates  was 
countervailable.  Following  the  same 
methodology  in  this  review  to 
determine  the  countervailable  portion, 
we  calculated  the  ratio  of  the 
contributions  by  Member  States  to  tbe 
ECSC’s  total  available  funds  for  each 
year  in  which  the  rebates  were  given, 
and  then  multiplied  this  ratio  by  the 
rebate  amount. 

BSC  received  one  Article  54  loan  in 
fiscal  year  76/77  and  two  Article  54 
loans  in  fiscal  year  77/78,  all  of  which 
were  provided  in  U.S.  dollars  and  are 
still  outstanding.  BSC  also  received 
interest  rebates  during  the  first  five 
years  of  the  76/77  loan.  Because  BSC 
qualified  for  the  interest  rebate  at  the 
time  the  loan  was  granted,  we 
considered  the  rebate  to  constitute  a 
reduction  in  the  interest  rate  charged 
rather  than  a  grant. 

We  considered  the  loan  made  to  BSC 
during  its  creditworthy  period  (j.e.,  in 
BSC’s  76/77  fiscal  year)  separately  firom 
the  two  loans  made  during  its 
uncreditworthy  period  (i.e.,  in  BSC’s 
77/78  fiscal  year).  For  the  Article  54 
loan  provide  when  BSC  was 
creditworthy,  we  used  as  our 
benchmark  the  average  U.S.  long-term 
commercial  rate  for  1977.  We  used  this 
rate  because  we  did  not  have 
information  on  U.S.  dollar  loans 
borrowed  in  the  United  Kingdom  in 
1977.  To  calculate  the  benefit  from  this 
loan  we  employed  our  long-term  loan 
methodology.  See  Proposed 
Regulations,  §  355.49(c)(1).  We  then 


compared  the  amount  of  interest  that 
would  have  been  paid  on  the 
benchmark  loan  to  the  interest  paid  by 
BSC  (factoring  in  the  interest  rebate  as 
discussed  above)  and  found  that  BSC’s 
interest  payments  were  higher  than 
those  it  would  have  made  on  the 
benchmark  loan.  Therefore,  we  find  that 
this  particular  loan  was  provided  on 
terms  consistent  with  commercial 
considerations. 

For  the  loans  provided  when  BSC  was 
uncreditworthy,  we  used  as  our 
benchmark  the  highest  U.S.  lending  rate 
available  for  long-term  fixed  rate  loans 
at  the  time  the  loan  was  granted,  plus 
a  risk  premium  equal  to  12  percent  of 
the  U.S.  prime  rate  for  1977.  See,  Final 
Affirmative  Countervailing  Duty 
Determination:  New  Steel  Rail,  Except 
Light  Rail,  from  Canada,  54  FR  31991 
(August  3, 1989);  see  also.  Proposed 
Regulations,  §  355.44(b)(6)(iv).  Again, 
we  used  a  U.S.  interest  rate  because  we 
did  not  have  information  on  U.S.  dollar 
loans  borrowed  in  the  United  Kingdom 
in  1977.  We  then  compared  the  cost  of 
the  benchmark  financing  to  the  cost  of 
the  financing  that  BSC  received  under 
this  program  and  found  that  the  two 
Article  54  loans  to  BSC  during  its 
uncreditworthy  period  were  provided 
on  terms  inconsistent  with  commercial 
considerations. 

To  calculate  the  benefit  firom  these 
loans  we  used  our  long-term  loan 
methodology.  See  Proposed 
Regulations,  §  355.49(c)(1).  Using  this 
methodology  and  a  benchmark  discount 
rate  which  includes  a  risk  premium  (see 
Proposed  Regulations, 

§  355.44(b)(6)(iv)).  we  calculated  the 
grant  equivalent  and  allocated  it  over 
the  life  of  the  loans.  Then  we  calculated 
the  1994  allocation  of  subsidies  from 
BSC  to  UES,  as  described  above 
(Allocation  of  Subsidies  From  BSC  to 
UES).  We  then  divided  the  subsidies 
allbcated  to  UES  by  the  company’s  total 
sales  in  that  year  to  calculate  the  ad 
valorem  subsidy.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.0003  percent  ad 
valorem  for  UES  during  1994. 

11.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  subject  to  this 
review  did  not  apply  for  or  receive 
benefits  under  these  programs  during 
the  FOR: 

(A)  New  Community  Instrument 
Loans 

(B)  ECSC  Article  54  Loan  Guarantees 

(C)  NLF  Loans 

(D)  ECSC  Conversion  Loans 


20242 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


(E)  European  Regional  Development 
Fund  Aid 

(F)  Article  56  Rebates 

(G)  Regional  Selective  Assistance 

(H)  ECSC  Article  56(b)(2) 
Redeployment  Aid 

(I)  BRITE/EuRAM  II 

(J)  Inner  Urban  Areas  Act  of  1978 

Preliminary  Results  of  Review 

In  accordance  with  section 
355.22(c)(4)(ii)  of  the  Department’s 
Interim  Regulations,  we  have  calculated 
an  individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1994  through  December  31, 
1994,  we  preliminarily  determine  the 
net  subsidy  for  United  Engineering 
Steels  Limited  to  be  1.69  percent  ad 
valorem.  If  the  final  results  of  this 
review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  to  assess  countervailing  duties 
for  United  Engineering  Steels  Limited  at 
1.69  percent  ad  valorem.  The 
Department  also  intends  to  instruct  the 

U. S.  Customs  Service  to  collect  a  cash 
deposit  of  1.69  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  born  United 
Engineering  Steels  Limited,  entered,  or 
withdrawn  firom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

The  URAA  replaced  the  general  rule 
in  favor  of  a  country-wide  rate  with  a 
general  rule  in  favor  of  individual  rates 
for  investigated  and  reviewed 
companies.  The  procedures  for 
countervailing  duty  cases  are  now 
essentially  the  same  as  those  in 
antidumping  cases,  except  as  provided 
for  in  section  777A(e)(2)(B)  of  the  Act. 
Requests  for  administrative  reviews 
must  now  specify  the  companies  to  be 
reviewed.  See  §  355.22(a)  of  the  Interim 
Regulations.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  Pursuant  to  19 
C.F.R.  §  355.22(g),  for  all  companies  for 
which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  conipany  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federql- 
Mogul  Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 

V.  United  States,  822  F.Supp.  766  (CIT 
1993)  (interpreting  19  C.F.R.  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 


identical  to  19  C.F.R.  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review.  We  will  instruct  Customs 
to  continue  to  collect  cash  deposits  for 
non-reviewed  companies  at  the  most 
recent  company-specific  or  country¬ 
wide  rate  applicable  to  the  company. 

Accordingly,  the  cash  deposit  rates 
that  will  be  applied  to  non-reviewed 
companies  covered  by  this  order  are 
20.33  percent  ad  valorem  for  ASW  and 
9.76  percent  ad  valorem  for  all  other 
non-reviewed  companies,  which  are  the 
rates  calculated  in  the  most  recently 
completed  administrative  proceeding. 
See  Lead  Bar  II,  60  FR  at  54841.  These 
rates  shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1, 1994 
through  December  31, 1994,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
C.F.R.  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative’s 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
C.F.R.  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 


Dated:  April  29, 1996. 

Paul  L.  Joffe, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-11244  Filed  5-3-96;  8:45  ami 
BILUNG  CODE  3S10-OS-P 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  95051 91 37-61 00-02] 

RIN  0693-XX08 

Manufacturing  Extension  Partnership 
Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  proposals  from  qualified 
organizations  for  funding  projects  to 
provide  manufacturing  extension 
services  to  small-  and  medium-sized 
manufacturers  in  the  United  States. 

NIST  will  provide  assistance  for  the 
creation  and  support  of  manufacturing 
extension  centers  in  accordance  with 
the  provisions  of  Section  5121  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-418),  codified 
in  15  U.S.C.  278k,  and  final  rule  l5  CFR 
part  290  published  September  17, 1990 
and  amendment  published  May  2, 1994. 

Manufacturing  extension  centers  must 
be  affiliated  with  a  U.S.-based  not-for- 
profit  institution  or  organization. 
Support  may  be  provided  for  a  period 
not  to  exceed  six  years.  Support  beyond 
the  initial  award  is  dependent  upon 
satisfactory  performance  and  the 
availability  of  funds.  Applicants  are 
required  to  provide  50%  or  more  of  the 
operating  costs  for  providing  these 
manufacturing  extension  services  in 
year  1  through  3  and  an  increasing 
percentage  in  years  4  through  6. 

DATES:  Proposals  from  qualified 
applicants  must  be  received  at  the 
address  below  by  5  p.m.  EDST,  July  8, 
1996.  Selection  of  awards*will  be  made 
in  September  1996. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  and  six  (6)  copies  of 
their  proposal  along  with  a  Standard 
Form  424,  424-A,  and  424-B  (Rev  4- 
92),  Form  CD-511  and  Form  SF-LLL  to 
the  Manufacturing  Extension 
Partnership,  Building  301,  Room  C121, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899— 
0001.  Plainly  mark  on  the  outside  of  the 
package  that  it  contains  a  manufacturing 
extension  center  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
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For  information  regarding  this 
announcement,  contact  Roger  Kilmer  of 
the  Manufacturing  Extension 
Partnership  by  calling  (301)  975-5020; 
or  by  mailing  information  requests  to 
the  Manufacturing  Extension 
Partnership,  Building  301,  Room  C121, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland, 
20899-0001.  Information  packets, 
which  include  background  materials  on 
MEP,  existing  centers  and  the  necessary 
application  forms,  should  be  requested 
via  a  one  page  fax  sent  to  (301)  963- 
6556.  Please  include  name, 
organization,  mailing  address,  telephone 
number,  and  fax  number  on  this  request. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 

The  catalog  number  for  the  award  of 
Manufacturing  Technology  Centers 
funds  in  the  Catalog  of  Federal  Domestic 
Assistance  is  11.611. 

Funding  Availability 

It  is  anticipated  that  approximately 
$20,000,000  will  be  available  to  support 
manufacturing  extension  centers  under 
their  program.  The  funding  level  for 
individual  awards  is  not  prescribed.  The 
funding  requested  by  the  applicant 
should  be  directly  related  to  the  level  of 
activity  of  the  center,  which  is  a 
function  of  the  number  of  manufacturers 
in  the  designated  service  region,  and  to 
the  availability  of  applicant-provided  , 
cash  and  in-kind  contributions  to  be 
used  as  cost  share. 

Award  Period 

The  projects  awarded  under  this 
program  will  have  an  initial 
performance  period  of  one  year.  These 
projects  are  renewable  on  an  annual 
basis  up  to  a  maximum  of  six  (6)  years 
subject  to  the  review  requirements 
described  in  15  CFR  290.8.  Renewal  of 
these  projects  shall  be  at  the  sole 
discretion  of  NIST  and  shall  be  bas^d 
upon  satisfactory  performance,  priority 
of  the  need  for  the  service,  existing 
legislative  authority,  and  availability  of 
funds. 

Additional  Requirements 

(a)  Federal  policies  and  procedures. 
Recipients  and  sub-recipients  are 
subject  to  all  Federal  laws  and  Federal 
and  NIST  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards.  Applicants 
under  this  program  are  not  subject  to  the 
requirements  of  Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs”. 

(b)  No  obligation  for  future  funding.  If 
an  application  is  selected  for  funding, 


the  E)epartment  of  Commerce  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  to  extend  the  period  of 
performance  is  a  the  total  discretion  of 
the  Department  of  Commerce. 

(c)  Indirect  costs.  The  total  dollar 
amount  of  the  indirect  cost  proposed  in 
an  application  imder  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

(d)  Pre-award  activities  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Applicants  are  also  hereby 
notified  that  notwithstanding  any 
written  or  verbal  assurance  that  &ey 
may  have  received,  there  is  no 
obligation  on  the  part  of  NIST  to  cover 
pre-award  costs. 

(e)  Delinquent  Federal  debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either. 

(1)  The  delinquent  account  is  paid  in 
full; 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received;  or 

(3)  Other  arrangements  satisfactory  to 
NIST  are  made. 

(f)  Past  performance.  Unsatisfactory 
performance  under  prior  Federal  awards  may 
result  in  an  application  not  being  considered 
for  funding. 

(g)  Name  check  review.  All  non-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant’s 
management  honesty  or  financial 
integrity. 

(h)  Primary  applicant  certification. 

All  primary  applicants  must  submit  a  ^ 
completed  Form  CI>-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,”  and  the 
following  explanations  are  hereby 
provided. 

(1)  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  Section  105) 
are  subject  to  15  CFR  part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 


the  certification  form  prescribed  above 
applies; 

(2)  Drug-free  workplace.  Recipients 
(as  defined  at  15  CFR  part  26,  section 
605)  are  subject  to  15  CFR  part  26, 
subpart  F,  “Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)”  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

(3)  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  Umit  for  affected  programs, 
whichever  is  greater;  and 

(4)  Anti-loboying  disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  imder  15  CFR 
part  28,  appendix  B. 

(i)  Lower  tier  certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  imder  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
“Certifications  Regarding  Debarment, 
Suspension,  IneUgibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form.  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NIST.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
NIST  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(j)  False  statements.  A  false  statement 
on  an  application  is  groimds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(k)  American-made  equipment  and 
products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  the  funding  provided 
under  this  program  in  accordance  with 
Congressional  intent. 

(l)  North  American  Free  Trade 
Agreement  Patent  Notification 
Procedures.  Pursuant  to  Executive  Order 
12889,  the  Department  of  Commerce 
(DoC)  is  required  to  notify  the  owner  of 
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any  valid  patent  covering  technology 
whenever  the  DoC  or  its  financial 
assistance  recipient,  without  making  a 
patent  search,  knows  (or  has 
demonstrable  reasonable  grounds  to 
know)  that  technology  covered  by  a 
valid  United  States  patent  has  been  or 
will  be  used  without  a  license  firom  the 
owner.  Applicants  selected  for  awards 
under  this  program  are  required  to 
comply  with  this  executive  order. 

(m)  Paperwork  Reduction  Act.  This 
notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
Number  0693-0005,  0348-0043  and 
0348-0044).  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  April  30, 1996. 

Samuel  Kramer, 

Associate  Director. 

[FR  Doc.  96-11247  Filed  5-3-96;  8:45  am] 
BH.IJNQ  CODE  3510-13-M 

National  Oceanic  and  Atmospheric 
Administration 

Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  Advisory 
Council;  Open  Meeting 

AGENCY:  Sanctuaries  and  Reserves 
division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Hawaiian  Islands  Humpback 
Whale  National  Marine  Sanctuary 
Advisory  Coimcil  Open  Meeting. 

SUMMARY:  NOAA  will  conduct  a  meeting 
of  the  Sancturay  Advisory  Council 
(SAC)  for  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  on  May  8, 1996,  in  Honolulu, 
Hawaii.  The  SAC  was  established  to 
advise  NOAA’s  Sanctuaries  and 
Reserves  Division  regarding  the 
development  and  management  of  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary.  The 
Advisory  Council  was  convened  under 
the  National  Marine  Sanctuaries  Act. 
TIME  AND  PLACE:  Wednesday,  May  8, 
1996,  firom  9:30  AM  until  4:00  PM.  The 
meeting  will  be  held  at  the  Honolulu 


International  Airport — Interisland 
Terminal,  Ohia  Room  #1,  7th  floor. 
AGENDA:  General  issues  related  to  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  are  expected 
to  be  discussed,  including  discussions 
concerning  the  comments  received  on 
the  Sanctuary’s  Draft  Environmental 
Impact  Statement  and  Management 
Plan,  the  SAC  Charter,  an  overview  of 
current  Sanctuary  programs,  and  the 
formation  of  issue-specific  working 
groups. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  tom  (808)  879-2818  or  Brady 
Phillips  at  (301)  713-3141,  ext.  169. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 
Dated:  May  1, 1996. 

David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

[FR  Doc.  96-11234  Filed  5-3-96;  8:45  am] 
BILLING  CODE  351IM>8-M 

[I.D.  042296C] 

Marine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  modification  request 
for  scientific  research  permit  837  (P771 
#67):  request  for  comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory  has  applied  in  due  form  for 
a  modification  to  permit  837  for 
purposes  of  scientific  research. 

DATES:  Written  comments  must  be 
received  on  or  before  Jime  5, 1996. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
Sj)pointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Alaska  Region,  NMFS,P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221);  and 
Director,  Northwest  Region,  NMFS, 
7600  Point  Way  NE,  BIN  Cl 5 700, 
Building  1,  Seattle  WA  98115-07009 
(206/526-6150). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 


be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA, 

U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

SUPPLEMENTARY  INFORMATION:  The 

subject  modification  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  et  seq.),  and  fur  seal 
regulations  at  50  CFR  part  215. 

The  modification  requests 
authorization  to  increase  numbers  of 
animals  incidentally  harassed  during 
censusing  and  other  activities;  increase 
numbers  of  allowable  captures  on 
Bogoslof  Island;  conduct  activities  using 
Time-Depth  Recorders;  and  increase 
numbers  of  animals  receiving  Time-Wet 
Recorders.  Concurrent  with  the 
publication  of  this  notice  in  the  Federal 
Register,  the  National  Marine  Fisheries 
Service  is  forwarding  copies  of  this 
modification  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  April  22, 1996. 

Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  96-11235  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3S10-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

MidAmerica  Commodity  Exchange 
Proposed  Futures  Contract  in  the 
Mexican  Peso 

AGENCY:  Commodity  Futmes  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

SUMMARY:  The  MidAmerica  Commodity 
Exchange  (MidAm  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  Mexican  peso  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
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Commissicm  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  June  5, 1996. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  DC  20581.  Reference 
should  be  made  to  the  MidAmerica 
Commodity  Exchange  Mexican  peso 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW,  Washington,  DC 
20581,  telephone  202-418-5277. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  St.,  NW,  Washington, 
D.C.  20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
OfHce  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5097. 

Other  materials  submitted  by  the 
MidAm  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission’s  regulations 
thereunder  (17  C.F.R.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission’s 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  MidAm,  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW,  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  April  30, 
1996. 

Blake  Imel, 

Acting  Director. 

[FR  Doc.  96-11135  Filed  5-3-96;  8:45  am] 
BiLUNG  CODE  SSSI-OI-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
DEIR)  for  Proposed  Combined-Forces 
Training  Activities,  New  Equipment 
Utilization,  and  Range  Modernization 
Program  at  Camp  Roberts  Army 
National  Guard  Training  Site,  CA 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  purpose  of  this  project  is 
to  maximize  training  opportunities  for 
military  units  that  use  Camp  Roberts. 
Military  imits  need  to  be  able  to 
maintain  a  high  level  of  training  and 
state  of  readiness  to  support  national 
defense  and  state  missions  in  times  of 
natural  disaster,  civil  unrest,and  other 
emergencies.  Adequate  training 
opportunities,  with  up-to-date 
equipment,  must  be  available  to  allow 
them  to  train  for  their  assigned 
missions. 

This  DEIS/DEIR  analyzes  the 
proposed  action,  two  alternatives,  and 
the  no-action  alternative.  The  proposed 
action  consists  of  three  components: 
combined-forces  training  with  two 
brigades  of  personnel  and  associated 
equipment,  new  equipment  utilization, 
and  a  range  modernization  program. 

The  combined-forces  training 
component  would  consist  of  increasing 
the  intensity  of  training  from  a  typical 
maximum  of  approximately  5,300 
soldiers  to  approximately  10,600 
soldiers  during  an  annual  training 
period  at  Camp  Roberts.  Four  new  types 
of  equipment  would  be  introduced  at 
Camp  Roberts  as  part  of  the  proposed 
action:  the  Ml  Abrams  series  of  tanks 
would  replace  the  MOO  series  tanks, 
Bradley  Fighting  Vehicles  would 
replace  the  Ml  13  series  armored 
personnel  carriers,  the  Multiple-Launch 
Rocket  System  would  replace  all  but 
two  of  the  Ml  10  8-inch  howitzers,  and 
the  AH-64  series  Apache  helicopters 
would  replace  the  Cobra  helicopters. 

The  range  modernization  program 
component  would  be  composed  of  both 
upgrading  existing  ranges  and 
constructing  new  ranges. 

In  addition  to  the  proposed  action,  the 
DEIS/DEIR  evaluates  three  other 
alternatives:  No- Action,  New  Equipment 
Utilization  and  Range  Modernization 
Program,  and  the  Peak  Training  Use  of 
Camp  Roberts/Fort  Hunter  Liggett. 

There  will  be  a  45-day  public  review 
and  comment  period  for  the  DEIS/DEIR. 
A  public  meeting  will  be  held  on  the 
DEIS/DEIR  not  less  than  15  days  after 
the  Notice  of  Availability  is  published. 


The  meetings  will  be  held  in  San  Luis 
Obsipo  and  Paso  Robles.  Several 
resources  tables  will  be  staffed  so  that 
citizens  will  have  the  opportunity  to 
voice  their  opinions  regarding  the  DEIS/ 
DEIR  and  have  their  questions 
answered.  After  all  of  the  comments 
have  been  compiled  and  reviewed, 
responses  to  all  relevant  environmental 
issues  that  have  been  raised  will  be 
prepared.  These  responses  to  comments 
and/or  any  new  information  will  be 
incorporated  into  the  DEIS/DEIR  to 
constitute  the  Final  EIS/EIR. 

ADDRESSES:  Copies  of  the  DEIS/DEIR 
will  be  mailed  to  individuals  who 
participated  in  the  public  scoping 
process.  Copies  will  also  be  sent  to 
federal,  state,  regional,  and  local 
agencies;  interested  organizations  and 
agencies;  and  public  libraries. 

Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  at  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTC  William  R.  Parsonage,  EIS/EIR 
Project  Officer,  Camp  Roberts  Army 
National  Guard  Training  Site,  Camp 
Roberts,  CA.  93451-5000,  805/238- 
8207. 

Dated:  April  29, 1996. 

Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety,  and 
Occupational  Health)  OASA  (IL&'E). 

IFR  Doc.  96-11175  Filed  5-3-96;  8:45  am] 
BILLING  CODE  3710-0e-M 

Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Air 
Station,  South  Weymouth,  MA 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Air  Station,  South  Weymouth, 
Massachusetts  and  the  surplus  property 
that  is  located  at  that  base  closure  site. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  general  information,  contact 
John  J.  Kane,  Director,  Department  of 
the  Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria.  VA  22332— 
2300,  telephone  (703)  325-0474,  or 
Marian  E.  DiGiamarino,  Special 
Assistant  for  Real  Estate,  Base  Closure 
Team,  Northern  Division.  Naval 
Facilities  Engineering  Command.  Lester, 
PA  19113-2090,  telephone  (610)  595- 
0762.  For  more  detailed  information 
regarding  particular  properties 
identified  in  this  Notice  (i.e.  acreage. 
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floorplan,  sanitary  facilities,  exact  street 
addr^,  etc.),  contact  Helen  McCabe. 
Realty  Specialist,  Base  Closure  Team, 
Northern  Division,  Naval  Facilities 
Engineering  Command,  Lester,  PA 
191iy-2090,  telephone  (610)  595-0549. 
SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Naval  Air  Station,  South  Weymouth, 
Massachusetts,  was  designated  for 
realignment  pursuant  to  the  Defense 
Base  Closure  and  Realignment  Act  of  . 
1990,  Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  on  28 
September  1995,  the  land  and  facilities 
at  this  installation  were  declared  excess 
to  the  Department  of  Navy  and  made 
available  for  use  by  other  federal  public 
agencies.  Approximately  62  acres  of 
improved  property  together  with  all  of 
Nomans  Island,  an  auxiliary  site  located 
near  Martha’s  Vineyard,  Massachusetts, 
have  been  requested  by  other  federal 
agencies.  That  property  is  not  included 
in  this  notice. 

Notice  of  Surplus  Property:  Piusuant 
to  paragraph  (7){B)  of  Section  2905(b)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Commimity 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  following 
information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Air  Station,  South 
Weymouth,  Massachusetts,  is  published 
in  the  Federal  Register. 

Redevelopment  Authority:  The 
redevelopment  authority  for  the  Naval 
Air  Station,  South  We)anouth. 
Massachusetts,  for  purposes  of 
implementing  the  provisions  of  the 
E)efense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  Naval 
Air  Station  Planning  Committee, 
chaired  by  Mary  S.  McElroy.  A  cross 
section  of  community  interests  is 
represented  on  the  Planning  Committee. 
For  further  information  contact  Mr. 
James  Clarke,  Director  of  Planning, 

Naval  Air  Station  Planning  Committee, 
Weymouth  Town  Hall,  South 
Weymouth,  Massachusetts  02189, 
telephone  (617)  335-2000  facsimile 
(617)  682-2189. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  the  Naval  Air  Station,  South 
Weymouth,  Massachusetts  that  are 
declared  siuplus  to  the  federal 
government. 

Land:  Approximately  1,382  acres  of 
improved  and  unimproved  fee  simple 
land  plus  flight  clearance  easements  at 
the  U.S.  Naval  Air  Station,  South 
Weymouth,  Massachusetts.  In  general, 
all  areas  will  be  available  upon  the 
closure  of  the  Air  Station,  anticipated 
for  September  1997. 


Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above  described  land  which  will  be 
available  when  the  Air  Station  closes  in 
September  1997,  unless  otherwise 
indicated.  Property  numbers  are 
available  on  request. 

Main  Station: 

Administrative/training  facilities  (16 
structures); 

Comments:  Approx.  74,242  square 
feet; 

— ^Aircraft  fuel  storage; 

Comments:  Approx.  600  million 
gallons; 

— Airfield  pavement; 

Comments:  Approx.  7,062  square 
yards; 

— ^Ammo  storage  facilities  (6  structures); 

Comments:  Approx.  5,212  square  feet. 
— Commimication  facilities  (3 
structures); 

Comments:  Approx.  2,092  square  feet; 
— Community  facilities  (24  structures); 

Comments:  Approx.  70,487  square 
feet; 

— Covered  storage  facilities  (6 
structures); 

Comments:  Approx.  47,224  square 
feet; 

— ^Dental/Dispensary  clinics  (3 
structures); 

Comments:  Approx.  12,657  square 
feet: 

— ^Electric  distribution  facilities; 

— Fire  protection — water; 

Comments:  Approx.  2,835  square  feet; 
— Fuel  storage  facilities  (5  structures); 

Comments:  Approx.  945,000  gallons; 
— ^Heat  plant  facility; 

Comments:  Approx.  5,543  square  feet; 
— ^Maintenance  aircraft  facilities  (11 
structures); 

Comments:  Approx.  148,629  square 
feet; 

— Maintenance  automobile  facilities  (3 
structures); 

Comments:  Approx.  10,948  square 
feet; 

— ^Maintenance  electric  communication 
facility; 

Comments:  Approx.  3,675  square  feet; 
— Operation  facilities  (4  structures): 

Comments:  Approx.  11,154  square 
feet; 

— Public  works  facilities  (11  structures); 

Comments:  Approx.  26,004  square 
feet; 

— Ship  operation  facilities  (4  structures); 

Comments:  Approx.  65,639  square 
feet; 

— ^Miscellaneous  facilities  (railroad 
trackage,  fencing,  retaining  wall, 
etc.) 

Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
E)efense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 


Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  State 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  the 
Naval  Air  Warfare  Station,  South 
Weymouth,  Massachusetts  shall  submit 
to  said  redevelopment  authority  Naval 
Air  Station  Planning  Committee  a  notice 
of  interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
said  Section  2905(b),  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
South  Weymouth,  Massachusetts,  the 
date  by  which  expressions  of  interest 
must  be  submitted. 

Dated:  April  19, 1996. 

MA.  Waters, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  96-11190  Filed  5-3-96;  8:45  am) 
BILUNQ  CODE  3810-FF-P 


Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval 
Undersea  Warfare  Center  Detachment, 
New  London,  CT 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Undersea  Warfare  Center 
Eletachment,  New  London,  Connecticut, 
and  the  surplus  property  that  is  located 
at  that  base  closure  site. 

ADDRESSES:  For  further  general 
information,  contact  John  J.  Kane, 
Director,  Department  of  the  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300, 
telephone  (703)  325-0474,  or  Marian  E. 
DiGiamarino,  Special  Assistant  for  Real 
Estate,  Base  Closure  -Team,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  Lester,  PA  19113-2090, 
telephone  (610)  595-0762.  For  more 
detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floorplan,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Helen  McCabe,  Realty 
Specialist,  Base  Closiun  Team,  Northern 
Division,  Naval  Facilities  Engineering 
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Command,  Lester,  PA  19113-2090, 
telephone  (610)  595-0549. 
SUPPLEMENTARY  INFORMATION:  In  1995,  . 
the  Naval  Undersea  Warfare  Center 
Detachment,  New  London,  Connecticut, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  on  28  September  1995,  the 
land  and  facilities  at  this  installation 
(except  for  those  directed  by  the 
Commission  to  be  retained  by  the  Coast 
Guard)  were  declared  excess  to  the 
Department  of  the  Navy  and  available 
for  use  by  other  federal  agencies.  No 
interest  has  been  expressed. 

Notice  of  Surplus  Property:  Pursuant 
to  paragraph  (7)(B)  of  Section  2905(b)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  following 
information  regarding  the 
redevelopment  authority  for  and  the 
surplus  property  at  the  Naval  Undersea 
Warfare  Center  Detachment,  New 
London,  Connecticut,  is  published  in 
the  Federal  Register. 

Redevelopment  Authority:  The 
redevelopment  authority  for  the  Naval 
Undersea  Warfare  Center  Detachment, 
New  London,  Connecticut  for  purposes 
of  implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  Naval 
Undersea  Warfare  Center 
Redevelopment  Authority  (NUWC 
RDA),  chaired  by  Mr.  Anthony  R. 
Basilica.  A  cross  section  of  commimity 
interests  is  represented  on  the 
Redevelopment  Authority.  For  further 
information  contact  Mr.  Richard  M. 
Brown,  City  Manager,  Naval  Undersea 
Warfare  Center,  R^evelopment 
Authority  (NUWC  RDA),  181  State 
Street,  New  London,  CT  06320, 
telephone  (203)  447-5201,  facsimile 
(203)  447-7971. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  the  Naval  Undersea  Warfare 
Center  Detachment,  New  London, 
Connecticut  that  are  surplus  to  the 
federal  government. 

Land:  Approximately  25  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Naval  Undersea  Warfare 
Center  Detachment,  New  London, 
Connecticut.  In  general,  all  areas  will  be 
available  upon  the  closure  of  the 
Undersea  Warfare  Center,  anticipated 
for  March  1997. 

Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above  described  land  which  will  be 
available  when  the  Air  Warfare  Center 


closes  in  March  1997,  unless  otherwise 
indicated.  Property  numbers  are 
available  on  request. 

— Administrative/ facilities  (14 
structures); 

Comments:  Approx.  53,539  square 
feet; 

— Boat  and  diver  changing  facility  (2 
structures); 

Comments:  Approx.  1,786  square  feet; 
— Communication  facilities  (2 
structures); 

Comments:  Approx.  3,496  square  feet; 
— Community  facilities  (10  structures); 

Comments:  Approx.  83,943  square 
feet; 

— Covered  storage  facilities  (4 
structures); 

Comments:  Approx.  18,902  square 
feet; 

— ^Electronic  communication  equipment 
(19  structures); 

Comments:  Approx.  240,610  square 
feet; 

— Family  housing  dwellings  (4 
structures); 

Comments:  Approx.  21,270  square 
feet; 

— Heat  plant  (2  structures); 

Comments:  Approx.  5,284  square  feet; 
— ^Maintenance  garages  (2  structures); 

Conunents:  Approx.  3,958  square  feet; 
— ^Miscellaneous  lab  facilities  (8 
structures); 

Comments:  Approx.  30,159  square 
feet; 

— Operations  fuel  storage  facilities  (3 
structures); 

Comments:  Approx.  63,000  gallons; 

— Photo  facility; 

Comments:  Approx.  5,431  square  feet; 
— Piers  (3  structures); 

Comments:  Approx.  4,991  square  feet; 
— Printing  plant; 

Comments:  Approx.  2,791  square  feet; 
— ^Public  Works  maintenance  faciUties 
(8  structures); 

Comments:  Approx.  15,447  square 
feet; 

— Science  labs  facility  (18  structures); 

Comments:  Approx.  79,436  square 
feet; 

— Ship/Marine  facility  (5  structures); 

Comments:  Approx.  76,233  square 
feet; 

— ^Tech  services  (2  structures); 

"  Comments:  Approx.  48,059  square 
feet; 

— ^Training  facilities  (3  structures); 

Comments:  Approx.  9,541  square  feet; 
— Weapon  systems  labs; 

Comments:  Approx.  4,710  square  feet. 

Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  State 


and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  the 
Naval  Undersea  Warfare  Cq^ter 
Detachment,  New  London,  Connecticut, 
shall  submit  to  said  redevelopment 
authority  Naval  Undersea  Warfare 
Center  Redevelopment  Authority 
(NUWC  RDA)  a  notice  of  interest,  of 
such  governments,  representatives  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
said  Se^ion  2905(b),  the  r^evelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in  the 
New  London,  Connecticut  area  the  date 
by  which  expressions  of  interest  must 
be  submitted. 

Dated:  April  19, 1996. 

MA.  Waters, 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  96-11191  Filed  5-3-96;  8:45  am) 
BNJJNG  CODE  M10-FF-P 


Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Housing 
Area,  Quincy,  Massachusetts  (Offsite 
component  of  Naval  Air  Station,  South 
Weymouth,  MA) 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Housing  Area,  Quincy, 
Massacliusetts,  and  the  surplus  property 
that  is  located  at  that  base  closure  site. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  general  information,  contact 
John  J.  Kane,  Director,  IDepartment  of 
the  Navy,  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria.  VA  22332- 
2300,  telephone  (703)  325-0474,  or 
Marian  E.  DiGiamarino,  Special 
Assistant  for  Real  Estate,  Base  Closure 
Team,  Northern  Division,  Naval 
Facilities  Engineering  Command,  Lester, 
FA  19113-2090,  telephone  (610)  595- 
0762.  For  more  detailed  information 
regarding  particular  properties 
identified  in  this  Notice  (i.e.  acreage, 
floorplan,  sanitary  facilities,  exact  street 
address,  etc.),  contact  Helen  Me  Cabe, 
Realty  Specialist,  Base  Closure  Team, 
Northern  Division,  Naval  Facilities 
Engineering  Command,  Lester,  PA 
19113-2090,  telephone  (610)  595-0549. 


20248 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Naval  Housing  Area,  Quincy, 
Massachusetts,  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  on 
September  28, 1995,  the  land  and 
facilities  at  this  installation  were 
declared  excess  to  the  Department  of 
Defense,  and  made  available  for  use  by 
other  federal  public  agencies.  No 
interest  has  b^n  expressed. 

Notice  of  Surplus  Property:  Pursuant 
to  paragraph  (7)(B)  of  Section  2905(b)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  following 
information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Housing  Area, 
Quincy,  Massachusetts,  is  published  in 
the  Federal  Register. 

Redevelopment  Authority:  The 
redevelopment  authority  for  the  Naval 
Housing  Area,  Quincy,  Massachusetts, 
for  purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  City  of  Quincy,  chaired 
by  Mayor  James  A.  Sheets.  For  further 
information'contact  Bernice  Mader, 
Administrative  Assistant,  City  of 
Quincy,  City  Hall,  1305  Hancock  Street, 
Quincy,  Massachusetts  02169, 
telephone  (617)  376-1990  facsimile 
(617)  376-1995. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  the  Naval  Housing  Area, 
Quincy,  Massachusetts  which  consists 
of  two  bousing  sites  known  as 
Squantum  Gardens  and  Naval  Terrace, 
that  are  surplus  to  the  federal 
government. 

Land:  Approximately  28  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Naval  Housing  Area,  Quincy, 
Massachusetts.  In  general,  all  areas  will 
be  available  upon  the  closure  of  the 
Naval  Housing  Area,  anticipated  for 
September  1997. 

Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above  described  land  which  will  be 
available  when  the  Naval  Housing 
closes  in  September  1997,  unless 
otherwise  indicated.  Property  numbers 
are  available  on  request; 

— Administrative  facility: 

Comments:  Approx.  1,703  square  feet, 
— ^Family  housing  dwellings  (36 
structures); 

Comments:  Approx:  135,962  square 
feet; 

—  Family  housing  garage/storage 
facilities  (17  structures); 


Comments:  Approx.  20,720  square 
feet; 

— Heat  plant  facilities  (9  structures): 

Comments:  Approx.  3,226  square  feet; 
— Public  Works  facility; 

Comments:  Approx.  7,039  square  feet. 

Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  State 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  the 
Naval  Housing  Area,  Quincy, 
Massachusetts,  shall  submit  to  said 
redevelopment  authority  City  of  Quincy 
a  notice  of  interest,  of  such 
governments,  representatives  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  paragraph  7(C)  of 
said  Section  2905(b),  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Quincy,  Massachusetts  the  date  by 
which  expressions  of  interest  must  be 
submitted. 

Dated:  April  19, 1996. 

M.A.  Waters, 

LCDR,  JAGC,  USN  Federal  Register  Liaison 
Officer. 

(FR  Doc.  96-11192  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
State  Student  Incentive  Grant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
receipt  of  state  applications  for  fiscal 
year  1996. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  gives  notice  of  the  closing 
date  for  receipt  of  State  applications  for 
fiscal  year  1996  funds  under  the  State 
Student  Incentive  Grant  (SSIG)  Program. 
This  program,  through  matching 
formula  grants  to  States  for  student 
awards,  provides  grants  to  students  with 
substantial  financial  need.  The  SSIG 
Program  supports  Goals  2000,  the 
President’s  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  enhancing  opportunities  for 
post.secondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  students  graduate  from 


high  school  and  pursue  high  quality 
postsecondary  education. 

A  State  that  desires  to  receive  SSIG 
funds  for  this  fiscal  year  must  have  an 
agreement  with  the  Secretary  as 
provided  under  section  1203(a)  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  State  must  submit 
an  application  through  the  State  agency 
that  administered  its  SSIG  Program  as  of 
July  1, 1985,  unless  the  Governor  has 
subsequently  designated,  and  the 
Secretary  has  approved,  a  different  State 
agency. 

The  Secretary  is  authorized  to  accept 
applications  from  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Republic  of  Palau.  Authority  for  this 
program  is  contained  in  sections  415A 
through  415E  of  the  HEA.  (20  U.S.C. 
1070C-1070C-4) 

Closing  Date  for  Transmittal  of 
Applications:  An  application  for  fiscal 
year  1996  SSIG  funds  must  be  mailed  or 
hand-delivered  by  June  6, 1996. 

Application  Form:  The  required 
application  form  for  receiving  SSIG 
funds  will  be  mailed  to  officials  of  the 
appropriate  State  agency  in  each  State  at 
least  30  days  before  the  closing  date. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the  HEA 
and  the  program  regulations  cited  in 
this  notice.  The  Secretary  strongly  urges 
that  applicants  only  submit  information 
that  is  requested. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to:  Mr.  Fred  Sellers,  Chief, 
Pell  and  State  Grant  Section,  Room 
3045,  ROB-3,  U.S.  Department  of 
Education,  Student  Financial  Assistance 
Programs,  600  Independence  Avenue, 
S.W.,  Washington,  D.C.  20202-5447. 

The  Secretary  will  accept  the 
following  proof  of  mailing:  (1)  A  legibly 
dated  U.S.  Postal  Service  postmark;  (2) 
a  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service:  (3)  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier;  or  (4)  any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

The  Department  of  Education 
encourages  applicants  to  use  certified  or 
at  least  first-class  mail. 

A  late  applicant  cannot  be  assured 
that  its  application  will  be  considered 
for  fiscal  year  1996  funding. 
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Applications  Delivered  by  Hand:  An 
application  that  is  haild-delivered  must 
be  taken  to  Mr.  Fred  Sellers,  U.S. 
Department  of  Education,  Student 
Financial  Assistance  Programs,  7th  and 
D  Streets,  S.W.,  Room  3045,  General 
Service  Administration  Regional  Office 
Building  #3,  Washington,  D.C.  Hand- 
delivered  applications  will  be  accepted 
between  8:00  a.m.  and  4:30  p.m.  daily 
(Eastern  time),  except  Saturdays, 
Simdays,  and  Federal  holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Information:  Section  415C(a) 
of  the  HEA  requires  that  an  annual 
application  be  submitted  for  a  State  to 
receive  SSIG  funds.  In  preparing  the 
application,  each  State  agency  should  be 
guided  by  the  table  of  allotments 
provided  in  the  application  package. 

State  allotments  are  determined 
according  to  the  statutorily  mandated 
formula  under  section  415B  of  the  HEA 
and  are  not  negotiable.  A  State  may  also 
request  its  share  of  reallotment,  in 
addition  to  its  basic  allotment,  which  is 
contingent  upon  the  availability  of  such 
additional  funds. 

In  fiscal  year  1995,  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Trust 
Territory  of  the  Pacific  Island  (Palau), 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  received  funds  under 
the  SSIG  Program. 

Applicable  Regulations:  The 
following  regulations  are  applicable  to 
the  SSIG  Program: 

(1)  The  SSfc  Program  regulations  in 
34  CFR  part  692. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  75.60  through 
75.62  (Ineligibility  of  Certain 
Individuals  to  Receive  Assistance),  part 

76  (State- Administered  Programs),  part 

77  (Definitions  that  Apply  to 
Department  Regulations),  part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  82  (New 
Restrictions  on  Lobbying),  part  85 
(Govemmentwide  Debannent  and 
Suspension  (Nonprocurement),  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  part 
86  (Drug-Free  Spools  and  Campuses). 

(3)  The  regulations  in  34  CFR  part  604 
that  implement  section  1203  of  the  HEA 
(Federal-State  Relationship 
Agreements). 

(4)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 


FOR  FURTHER  INFORMATION:  For  further 
information  contact  Mr.  Greg  Gerrans, 
Pell  and  State  Grant  Section,  U.S. 
Department  of  Education,  Student 
Financial  Assistance  Programs, 
Washington,  D.C.  20202-5447; 
telephone  (202)  708—4607.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday.  (20  U.S.C.  1070c-1070c-4) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.069,  State  Student  Incentive 
Grant  Program) 

Dated;  May  1, 1996. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  96-11222  Filed  5-03-96;  8:45  am) 
BILLINO  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5468-6] 

Retrofit/Rebulld  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Public  Review  of  a  Notification  of 
Intent  to  Certify  Equipment 

AGENCY:  Environmental  Protection 
Agency 

ACTION:  Notice  of  agency  receipt  of  a 
notification  of  intent  to  certify 
equipment  and  initiation  of  45  day 
public  review  and  comment  period. 

SUMMARY:  Engelhard  Corporation 
(Engelhard)  has  submitted  to  the  Agency 
a  notification  of  intent  to  certify  urban 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  part  85,  subpart  O.  The 
notification  describes  equipment 
consisting  of  an  engine  rebuild  kit  (fuel 
injectors,  cylinder  kits,  camshafts, 
blower,  turbocharger,  cylinder  heads, 
by-pass  valve,  exhaust  manifold  and 
associated  gaskets)  along  with  a 
catalytic  converter  muffler  that  replaces 
the  existing  muffler  in  the  exhaust 
stream.  Several  of  the  engine  rebuild 
components  will  have  a  proprietary 
coating  applied  to  the  surface. 

Engelhard  has  proposed  a  three-tiered 
supply  approach,  discussed  in  more 
detail  below,  intended  to  provide 
flexibility  to  transit  operators  using  this 
equipment.  Engelhard  intends  that  this 
equipment  be  certified  to  the  0.1  grams 
per  brake-horsepower-hour  (g/bhp-hr) 
particulate  matter  standard  for  1979- 
1990  model  year  Detroit  DieSel 
Corporation  (DDC)  6V92TA  engines 
having  mechanical  unit  injectors  (MUI). 
Pursuant  to  §  85.1407(a)(7),  today’s 


Federal  Register  notice  summarizes  the 
notification,  announces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  any  comments  it  receives,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  Category 
Xin  of  Public  Docket  A-93— 42,  entitled 
“Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment”.  This  docket  is 
located  at  the  address  listed  below. 

Today’s  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  the  addresses 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  20, 1996. 

ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93— 42 
(Category  XIII-A),  Room  M-1500.  401  M 
Street  S.W.,  Washington,  DC  20460. 

2.  Tom  Strieker,  Engine  Compliance 
Programs  Group.  Engine  Programs  and 
Compliance  Division  (6403)),  U.S. 
Environmental  Protection  Agency.  401 
“M”  Street  SW,  Washington,  DC  20460. 

The  Engelhard  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it.  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from  8 
a.m.  until  5:30  p.m.,  Monday  through 
Friday.  As  provided  in  40  CFR  part  2, 
a  reasonable  fee  may  be  charged  by  the 
Agency  for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker,  Engine  Programs  and 
Compliance  Division  (6403J).  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  233-9322. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359).  The  retrofit/ 
rebuild  program  is  intended  to  reduce 
the  ambient  levels  of  particulate  matter 
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(PM)  in  urban  areas  and  is  limited  to 
1993  and  earlier  model  year  (MY)  urban 
buses  operating  in  metropolitan  areas 
with  1980  populations  of  750,000  or 
more,  whose  engines  are  rebuilt  or 
replaced  after  January  1, 1995. 

Operators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1  sets 
particulate  matter  emissions 
requirements  for  each  urban  bus  engine 
in  an  operator’s  fleet  which  is  rebuilt  or 
replaced:  Option  2  is  a  fleet  averaging 
program  that  sets  out  a  specific  annual 
target  level  for  average  PM  emissions 
from  urban  buses  in  an  operator’s  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment 
which  has  been  certified  by  EPA. 
Emissions  requirements  under  either  of 
the  two  options  depend  on  the 
availability  of  retrofit/rebuild 
equipment  certiffed  for  each  engine 
model.  To  be  used  for  Option  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Option  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program. 

Under  Option  1,  additional 
information  regarding  cost  must  be 
submitted  in  the  application  for 
certification,  in  order  for  certification  of' 
that  equipment  to  initiate  (or  trigger) 
program  requirements  for  a  particular 
engine  model.  In  order  for  the 
equipment  to  serve  as  a  trigger,  the 
certifier  must  guarantee  that  the 
equipment  will  be  offered  to  affected 
operators  for  $7,940  or  less  at  the  0.10 
g/bhp-hr  PM  level,  or  for  $2,000  or  less 
for  the  25  percent  or  greater  reduction 
in  PM.  Both  of  the  above  amounts  are 
based  on  1992  dollars  and  include  life 
cycle  costs  incremental  to  the  cost  of  a 
standard  rebuild. 

II.  Application  for  Certification 

'Engelhard  Corporation  has  applied  for 
certification  of  equipment  applicable  to 
1979-1990  model  year  Detroit  Diesel 
Corporation  (DDC)  6V92TA  diesel 
engines  with  mechanical  unit  injectors 
(MUI).  The  application  states  that  the 
candidate  equipment  achieves  a 
particulate  matter  (PM)  level  of  0.1 
g/bhp-hr.  Life  cycle  costs  for  operators 
are  stated  to  be  less  than  $7,940  (in  1992 
dollars)  for  all  affected  operators.  The 
use  of  the  equipment  by  transit 
operators  to  meet  program  requirements 
is  discussed  further  below. 


The  equipment  being  certified 
consists  of  an  engine  rebuild  kit  in 
conjunction  with  a  catalytic  converter 
muffler  that  takes  the  place  of  the 
original  muffler  installed  in  the  engine 
exhaust  system.  The  engine  rebuild  kit 
consists  of  two  separate  parts  kits.  One 
kit  contains  new  components  including 
cylinder  kits,  blower  by-pass  valve,  air 
inlet  hose,  and  gaskets.  The  other  parts 
kit  contains  remanufactured 
components  including  fuel  injectors, 
camshafts,  blower  assembly, 
turbocharger,  exhaust  manifold(s), 
turbocharger  Y-inlet  pipe,  and  cylinder 
head  assemblies.  (The  cylinder  head(s), 
valve  faces,  piston  crowns,  and  exhaust 
manifold(s),  and  turbo  Y-inlet  have  a 
proprietary  coating  applied  to  the 
surface).  One  of  each  type  of  kit  is 
required,  depending  on  the  horsepower 
rating  of  the  engine,  direction  of  engine 
rotation,  and  camshaft  mounting  gear 
type.  A  total  of  twelve  combinations  of 
these  two  kits  are  available.  The  specific 
catalytic  converter  part  to  be  used 
depends  on  the  type  of  coach  as  well  as 
the  type  of  engine. 

Engelhard  provides  a  table  listing  the 
various  catalytic  converter  kits  available 
for  different  engine/coach  combinations. 
The  Engelhard  catalytic  converter  used 
in  this  equipment  package  is  not  the 
same  as  the  Engelhard  catalytic 
converter  previously  certified  by  EPA 
(60  FR  28402,  May  31, 1995),  therefore, 
transit  operators  cannot  use  the 
previously  certified  converter  in  place 
of  the  new  converter  in  this  kit. 

Engelhard  states  its  intention  that 
certification  of  this  equipment  trigger 
program  requirements  for  the  0.1  ^hp- 
hr  PM  standard  for  applicable  engines, 
and  provides  life  cycle  cost  information. 
The  life  cycle  cost  of  the  Engelhard  kit, 
in  1992  dollars,  is  stated  as  $13,502, 
which  includes  $10,686  for  the  engine 
rebuild  kit,  $2,600  for  the  catalytic 
converter  muffler,  and  $216  for 
installation  of  the  catalytic  converter 
muffler.  Engelhard  indicates  that  the  life 
cycle  cost  ($13,502)  is  $7,940 
incremental  to  the  cost  of  a  “standard” 
rebuild,  which  is  listed  as  $5,562,  and 
therefore  meets  the  life  cycle  cost 
requirements.  Engelhard  uses  $5,562  as 
the  cost  a  “standard”  rebuild  because 
this  figure  is  the  purchase  price  (in  1992 
dollars)  quoted  by  Detroit  Diesel 
Corporation  for  its  upgrade  rebuild  kit 
(see  61  FR  8275,  March  4, 1996).  The 
labor  to  rebuild  an  engine  will  be  the 
same  for  a  “standard”  rebuild  and  the 
candidate  kit;  with  the  exception  of  the 
additional  labor  required  for  installation 
of  the  catalytic  converter  muffler. 
Engelhard  states  in  its  notification  that 
there  is  no  fuel  economy  penalty 
associated  with  the  candidate 


equipment.  EPA’s  preliminary  review  of 
the  test  data  of  the  notification, 
however,  suggests  a  fuel  economy 
penalty  of  roughly  four  (4)  percent  with 
the  candidate  equipment,  and,  if  a  4 
percent  fuel  economy  penalty  exists,  it 
would  increase  life  cycle  costs  about 
$1,140  (in  1992  dollars).  At  this  point, 
EPA  has  not  determined  whether  a  fuel 
economy  penalty  exists,  and  requests 
comments  concerning  this  issue.  EPA 
will  use  information  gathered  through 
public  comment  and  from  the  certifier 
to  resolve  this  issue.  If  Engelhard  cannot 
show  that  its  equipment  will  be  offered 
to  all  operators  for  less  than  $7,940  (in 
1992  dollars),  incremental  to  the  cost  of 
a  standard  rebuild,  then  certification 
may  proceed  but  it  would  not  trigger  the 
0.1  g/bhp-hr  PM  standard. 

Engelhard  presents  data  from  testing  a 
1987  model  year  configuration  Detroit 
Diesel  6V92TA  MUI  engine  with  the 
Engelhard  upgrade  kit  and  converter  kit 
installed,  documenting  a  PM  emissions 
level  of  0.08  g/bhp-hr.  This  test  also 
showed  that  emissions  of  hydrocarbon 
(HC),  carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx),  and  smoke  were  within 
the  applicable  standards.  Engelhard  also 
presents  comparative  baseline  test  data 
from  a  standard  1979  rebuilt  engine 
configuration.  These  data  document  PM 
emissions  of  0.33  g/bhp-hr  in  the 
standard  rebuild  configuration. 

Although  the  PM  level  of  the  standard 
1979  engine  rebuild  is  somewhat  low 
(0.33  g/bhp-hr),  EPA  believes  that 
engines  emitting  in  the  0.50  g/bhp-hr 
range  would  still  meet  the  0.1  g/bhp-hr 
PM  standard  with  the  Engelhard  kit 
installed  because  installation  of  the  kit 
results  in  the  replacement  of  all 
emissions  related  parts  with  a  specific 
set  of  parts,  the  combination  of  which 
results  in  a  documented  PM  level  of 
0.08  g/bhp-hr.  In  other  words,  the 
emission  level  of  the  original  engine, 
prior  to  installation  of  the  Engelhard  kit, 
may  be  irrelevant  since  all  emission 
related  parts  are  replaced  upon 
installation  of  the  kit.  EPA  requests 
comments  on  whether  or  not  all  engines 
for  which  certification  is  intended  will 
meet  the  0.1  g/bhp-hr  PM  standard. 

In  a  March  25, 1996  addendum  to  its 
notification  of  intent  to  certify, 
Engelhard  requested  approval  of  this  kit 
under  three  different  supply  scenarios 
described  below.  The  purpose  of  this 
proposal  was  to  provide  increased 
flexibility  to  operators  and  to  allow 
transits  to  make  use  of  existing  transit 
personnel  to  the  maximiun  extent 
possible. 

Under  supply  option  1,  Engelhard 
would  provide  the  coated  engine 
components,  the  catalytic  converter 
muffler,  and  the  cylinder  kits.  The 
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remaining  parts  (fuel  injectors, 
camshafts,  blower  and  turbocharger) 
could  be  purchased  or  supplied 
separately  as  long  as  such  parts  were 
Engelhard  specified  OEM  components 
or  their  equivalent. 

Under  supply  option  2,  Engelhard 
would  supply  all  components  in  the  kit 
as  described  in  the  notification  of  intent 
to  certify. 

Under  supply  option  3,  Engelhard 
would  supply  die  coated  engine 
components,  the  catalytic  converter, 
muffler,  and  the  new  engine 
components  (cylinder  kits,  blower  by¬ 
pass  valve,  air  inlet  hose,  and  gaskets). 
The  remanufactured  components  (fuel 
injectors,  camshafts,  blower  assembly 
and  turbocharger)  would  be  required  to 
be  remanufactured  by  Engelhard 
Certified  Remanufacturers.  Such 
“certified  remanufacturers”  would 
consist  of  transits  or  other  third  parties 
designated  by  Engelhard  as  capable  of 
remanufacturing  these  components 
within  the  tolerances  prescribed  by 
Engelhard  with  proper  quality  control. 
Engelhard  proposed  to  provide  training 
to  those  interested  in  booming  a 
certified  Engelhard  remanufacturer. 

EPA  expects  to  evaluate  each  of  these 
supply  options  and  their  impact  on  life 
cycle  costs.  Also,  EPA  will  evaluate 
whether  any  of  these  options  will 
compromise  the  ability  of  the  Engelhard 
kit  to  achieve  0.1  g/bhp-hr  PM  standard 
in  the  field. 

If  EPA  approves  the  request  for 
certification  of  this  equipment,  urban 
bus  operators  who  choose  to  comply 
with  compliance  Option  1  of  this 
regulation  will  be  required  to  use  this 
equipment  or  other  equipment  certified 
to  the  0.1  g/bhp-hr  standard  beginning 
six  months  after  certification  approval, 
when  applicable  engines  are  rebuilt  or 
replaced. 

If  EPA  approves  Engelhard’s 
certification  request,  urban  bus 
operators  who  chose  to  comply  under 
compliance  Option  2  of  this  regulation 
may  also  use  the  Engelhard  equipment. 
If  certification  is  approved  by  EPA.,  the 
emission  levels  of  the  Engelhard  rebuild 
kit  will  be  used  to  modify  the  Option  2 
post-rebuild  levels  in  July  1996. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  EPA  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  described 
in  this  application  should  be  certified. 
Interested  parties  are  encouraged  to 
review  this  application,  and  provide 
comments  related  to  whether  or  not  the 
equipment  described  in  it  should  be 
certified  pursuant  to  the  urban  bus 
retrofit/rebuild  program.  Comments 
should  be  provided  in  writing  to  the 


address  listed  under  the  Addresses 
section  of  this  notice. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  the 
interested  parties,  and  attempt  to 
resolve  or  clarify  issues  as  necessary. 
During  the  review  process,  EPA  may 
add  additional  documents  to  the  docket 
as  a  result  of  the  review  process.  These 
documents  will  also  be  available  for 
public  review  and  comment  within  the 
45  day  period. 

Dated:  April  26, 1996. 

Richard  Wilson, 

Acting  Assistant  Administrator  for  Office  of 
Air  and  Radiation. 

[FR  Doc.  96-11077  Filed  5-3-96;  8:45  am]' 
BILUNQ  CODE  tStOSO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2129] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

May  1, 1996. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission’s  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission’s  copy 
contractor  ITS,  Ina  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
May  21, 1996.  See  Section  1.4(b)(1)  of 
the  Commission’s  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  the 

Commission’s  Regulatory  Policies 
Governing  Domestic  Fixed 
Satellites  and  Separate  International 
Satellite  Systems.  (IB  Docket  No. 
95-41) 

Number  of  Petitions  Filed:  4 
Subject:  Preemption  of  Local  Zoning 
Regulation  of  Satellite  Earth 
Stations  (IB  Docket  No.  95—59) 

Number  of  Petitions  Filed:  8 
Subject:  Streamlining  Broadcast  EEO 
Rules  and  Policies,  Vacating  the 
EEO  Forfeiture  Policy  Statement 
and  Amending  Section  1.80  of  the 
Commission’s  Rules  to  Include  EEO 
Forfeiture  Guidelines  (MM  Docket 
No.  96-16) 

Number  of  Petitions  Filed:  1 
Subject:  Implementation  of  Section  302 
of  the  Telecommunications  Act  of 


1996;  Open  Video  Systems  (CS 
Docket  No.  96-46) 

Telephone  Company-Cable; 
Television  Cross-Ownership  Rules, 
Sections  63-54 — 63-58  (CC  Docket 
No.  87-266  (Terminated)) 

Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 
WilliaiB  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-11176  Filed  5-3-96;  8:45  am) 
BHJJNG  COOE  t712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:33  p.m.  on  Tuesday,  April  30, 1996, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation’s  supervisory 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurr^  in  by  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  Director  Jonathan  L.  Fiechter 
(Acting  Director,  Office  of  Thrift 
Supervision),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days’  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii)  of  the  “Government 
in  the  Sunshine  Act”  (5  U.S.C.  552b 
(c)(4),  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 — 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  May  1, 1996. 

Federal  Deposit  Insurance  Corporation 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 

[FR  Doc.  96-11296  Filed  5-2-96;  2:09  pm) 
BILUNQ  CODE  •714-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
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following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No;  202-002744-087 
Title:  West  Coast  of  South  America 
Agreement 
Parties: 

A.P.  Moller-Maersk  Line 
Compania  Chilena  de  Navigacion 
Interoceania,  S.A. 

Compania  Sud  Americana  de 
Vapores,  S.A. 

Crowley  American  Transport,  Inc. 
Sea-Land  Service,  Inc. 

South  Pacific  Shipping  Company  Ltd. 
Synopsis:  The  proposed  amendment 
revises  Article  14.(c)(l)  to  provide 
that  service  contracts  shall  be  for  a 
maximum  term  of  one  year  unless 
otherwise  unanimously  agreed  to  by 
the  Members.  It  also  restates  the 
Agreement. 

Agreement  No.:  202-010689-059 
Title;  Transpacific  Westbound  Rate 
Agreement 
Parties: 

American  President  Lines,  Ltd. 
Hapag-Lloyd  Aktiengesellschaft 
Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 

Nedlloyd  Lijnen  B.V. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Ltd. 

Orient  Overseas  Container  Line,  Inc. 
Sea-Land  Service,  Inc. 

Synopsis;  The  proposed  amendment 
modifies  the  Agreement  to  state  that 
all  voting  provisions  now  in  the 
various  sections  of  the  Agreement  will 
be  combined  into  a  single  concise 
statement  and  to  clarify  ambiguities 
that  reflects  existing  practice  and 
interpretation  of  the  Agreement.  In 
addition,  it  deletes  the  Voting  groups 
in  the  Agreement. 

Agreement  No.:  224-200985 
Title:  Port  of  Galveston/Wallenius  Lines 
North  America,  Inc.  Incentive 
Operating  Agreement 
Parties: 

Port  of  Galveston  (“Port”) 


Wallenius  Lines  North  America,  Inc. 

(“Wallenius”) 

Synopsis:  The  proposed  Agreement 
authorizes  the  Port  to  refund  to 
Wallenius  6V2  percent  of  the 
applicable  Port  tariff  dockage  fees, . 
provided  Wallenius  makes  a 
minimum  of  36  port  calls  during  the 
calendar  year. 

Dated:  April  30, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  96-11147  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  673(M)1-M 


Ocean  Freight  Forwarder  License 
Appiicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Export  Center,  55  Farwell  Street  #1, 
Newton,  MA  02160-1006,  Nada  Saad, 
Sole  Proprietor 

Kasi  Renganathan,  4385  Pinewalk  Drive, 
Alpharetta,  GA  30202-7048,  Sole 
Proprietor 

Seko  Ocean  Forwarding,  Inc.,  790  Busse 
Road,  Elk  Grove  Village,  IL  60007, 
Officers:  Peter  Baker,  Chief  Executive 
Officer,  Daniel  Para,  President 
Dated:  April  30, 1996. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  96-11153  Filed  5-3-96;  8:45  am) 
BILLING  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  123] 

National  Institute  for  Occupationai 
Safety  and  Heaith;  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health;  Notice  of 
Availability  of  Funds  for  Fiscai  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 


applications  are  being  accepted  for 
fiscal  year  (FY)  1997  training  grants  in 
occupational  safety  and  health.  The 
purpose  of  these  grants  is  to  provide  an 
adequate  supply  of  qualified  personnel 
to  carry  out  the  purposes  of  the 
Occupational  Safety  and  Health  Act. 

This  announcement  includes  an 
expanded  emphasis  on  research  and 
research  training  and  an  emphasis  on 
establishing  new  and  innovative 
training  technologies  for  both 
Edusational  Resource  Centers  (ERCs) 
and  Training  Project  Grants  (TPGs). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  “Healthy 
People  2000,”  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Occupational  Safety  and  Health. 
(For  ordering  a  copy  of  “Healthy  People 
2000,”  see  the  section  “WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.”) 

Authority 

This  program  is  authorized  xmder 
section  21(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 
670(a)).  Regulations  applicable  to  this 
program  are  in  42  CFR  Part  86,  “Grants 
for  Education  Programs  in  Occupational 
Safety  and  Health.” 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-^e 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  or  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  field  and 
is  located  in  a  State,  the  District  of 
Columbia,  or  U.S.  Territory  is  eligible  to 
apply  for  a  training  grant. 

Availability  of  Funds  and  Types  of 
Training  Awards  and  Applicant 
Characteristics 

CDC  expects  approximately 
$11,500,000  to  be  available  in  FY  1997. 

A.  Approximately  $10,400,000  of  the 
total  funds  available  will  be  utilized  as 
follows: 

1.  To  award  approximately  eight  non¬ 
competing  continuation  and  six 
competing  continuation  or  new 
Occupational  Safety  and  ERC  training 
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grants  totaling  approximately 
$8,200,000  and  ranging  from 
approximately  $400,000  to  $800,000 
with  the  average  award  being 
approximately  $600,000.  An 
Occupational  Safety  and  Health 
Educational  Resource  Center  shall  be  an 
identifiable  organizational  unit  within 
the  sponsoring  organization  and  shall 
consist  of  the  following  characteristics: 

a.  Cooperative  arrangements  with  a 
medical  school  or  teaching  hospital 
(with  an  established  program  in 
preventive  or  occupational  medicine); 
with  a  school  of  nursing  or  its 
equivalent:  with  a  school  of  public 
health  or  its  equivalent;  or  with  a  school 
of  engineering  or  its  equivalent.  It  is 
expected  that  other  schools  or 
departments  with  relevant  disciplines 
and  resources  shall  be  represented  and 
shall  contribute  as  appropriate  to  the 
conduct  of  the  total  program,  e.g., 
epidemiology,  toxicology,  biostatistics, 
environmental  health,  law,  business 
administration,  and  education.  Specific 
mechanisms  to  implement  the 
cooperative  arrangements  between 
departments,  schools/colleges, 
universities,  etc.,  shall  be  demonstrated 
in  order  to  assure  that  the  intended 
multidisciplinary  training  and 
education  will  be  engendered. 

b.  A  Center  Director  who  possesses  a 
demonstrated  capacity  for  sustained 
productivity  and  leadership  in 
occupational  health  and  safety 
education  and  training.  The  Director 
shall  oversee  the  general  operation  of 
the  Center  Program  and  shall,  to  the 
extent  possible,  directly  participate  in 
training  activities.  Provisions  shall  be 
made  to  employ  a  Deputy  Director  who 
shall  be  responsible  for  managing  the 
daily  administrative  duties  of  the  Center 
and  to  increase  the  Center  Director’s 
availability  to  ERC  staff  and  to  the 
public.  At  least  one  full-time  equivalent 
effort  shall  be  demonstrated  between  the 
two  positions. 

c.  Program  Directors  who  are  full-time 
faculty  and  professional  staff 
representing  various  disciplines  and 
qualifications  relevant  to  occupational 
safety  and  health  who  are  capable  of 
planning,  establishing,  and  carrying  out 
or  administering  training  projects 
undertaken  by  the  Center.  Each 
academic  program,  as  well  as  the 
continuing  education  and  outreach 
program  shall  have  a  ProOTam  Director. 

d.  Faculty  and  staff  with 
demonstrated  training  and  research 
expertise,  appropriate  facilities  and 
ongoing  training  and  research  activities 
in  occupational  safety  and  health  areas. 

e.  A  program  for  conducting 
education  and  training  in  four  core 
disciplines:  occupational  physicians. 


occupational  health  nurses,  industrial 
hygienists,  and  occupational  safety 
personnel.  There  shall  be  a  minimum  of 
five  full-time  students  in  each  of  the 
core  programs,  with  a  goal  of  a 
minimum  of  30  full-time  students  (total 
in  all  of  core  programs  together). 
Although  it  is  desirable  for  a  Center  to 
have  the  full  range  of  core  programs,  a 
Center  with  a  minimum  of  three 
components  of  which  two  arc  in  the 
core  disciplines  is  eligible  for  support 
providing  it  is  demonstrated  that 
students  will  be  exposed  to  the 
principles  and  issues  of  all  four  core 
disciplines.  In  order  to  maximize  the 
unique  stren^hs  and  capabilities  of 
institutions,  consideration  will  be  given 
to  the  development  of  new  and 
innovative  academic  programs  that  are 
relevant  to  the  occupational  safety  and 
health  field,  e.g.,  ergonomics,  industrial 
toxicology,  occupational  injury 
prevention,  and  occupational 
epidemiology.  Centers  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  Each 
core  program  curriculum  shall  include 
courses  from  non-core  categories  as  well 
as  appropriate  clinical  rotations  and 
field  experiences  with  public  health  and 
safety  agencies  and  with  labor- 
management  health  and  safety  groups. 
Where  possible,  field  experience  shall 
involve  students  representing  other 
disciplines  in  a  manner  similar  to  that 
used  in  team  surveys  and  other  team 
approaches. 

t.  A  s{)ecific  plan  describing  how 
trainees  will  be  exposed  to  the 
principles  of  all  other  occupational 
safety  and  health  core  and  allied 
disciplines.  Consortium  Centers 
generally  have  geographic,  policy  and 
other  barriers  to  achieving  this  Center 
characteristic  and,  therefore,  must  give 
special,  if  not  innovative,  attention  to 
thoroughly  describing  the  approach  for 
fulfilling  ^e  multidisciplinary 
interaction  between  students. 

g.  Demonstrated  impact  of  the  ERC  on 
the  curriculum  taught  by  relevant 
medical  specialties,  including  family 
practice,  internal  medicine, 
dermatology,  orthopedics,  pathology, 
radiology,  neurology,  perinatal 
medicine,  psychiat^,  etc.,  and  on  the 
curriculum  of  undergraduate,  graduate 
and  continuing  education  of  primary 
core  disciplines  as  well  as  relevant 
medical  specialities  and  the  curriculum 
of  other  schools  such  as  engineering, 
business,  and  law. 

h.  An  outreach  program  to  interact 
with  and  help  other  institutions  or 
agencies  located  within  the  region. 
Programs  shall  be  designed  to  address 


regional  needs  and  implement 
innovative  strategies  for  meeting  those 
needs.  Partnerships  and  collaborative 
relationships  shall  be  encouraged 
between  ERCs  and  Training  Project 
Grants.  Programs  to  address  the  imder- 
representation  of  minorities  among 
occupational  safety  and  health 
professionals  shall  be  encouraged. 
Examples  of  outreach  activities  might 
include  activities  such  as:  Interaction 
with  other  colleges  and  schools  within 
the  ERC  and  with  other  universities  or 
institutions  in  the  region  to  integrate 
occupational  safety  and  health 
principles  and  concepts  within  existing 
curricula  (e.g..  Colleges  of  Business 
Administration,  Engineering, 
Architecture,  Law,  and  Arts  and 
Sciences);  exchange  of  occupaticmal 
safety  and  health  feculty  among  regional 
educational  institutions:  providing 
curriculum  materials  and  consultation 
for  curriculum/course  development  in 
other  institutions;  use  of  a  visiting 
faculty  program  to  involve  labor  and 
management  leaders;  cooperative  and 
collalrarative  arrangements  with 
professional  societies,  scientific 
associations,  and  boards  of 
accreditation,  certification,  or  licensure; 
and  presentation  of  awareness  seminars 
to  undergraduate  and  secondary 
educational  institutions  (e.g.,  high 
school  science  fairs  and  career  days)  as 
well  as  to  labor,  management  and 
community  associations. 

i.  A  specific  plan  for  prepiaring, 
distributing  and  conducting  courses, 
seminars  and  workshops  to  provide 
short-term  and  continuing  education 
training  courses  for  physicians,  nurses, 
industrial  hygienists,  safety  engineers 
and  other  occupational  safety  and 
health  professionals,  ptaraprofessionals 
and  technicians,  including  personnel 
from  labor-management  health  and 
safety  committees,  in  the  geographical 
region  in  which  the  Center  is  located. 
The  goal  shall  be  that  the  training  be 
made  available  to  a  minimum  of  400 
trainees  per  year  representing  all  of  the 
above  categories  of  personnel,  on  an 
approximate  proportional  basis  with 
emphasis  given  to  providing 
occupational  safety  and  health  training 
to  physicians  in  family  practice,  as  well 
as  industrial  practice,  industrial  nurses, 
and  safety  engineers.  Priority  shall  be 
given  to  establishing  new  and 
innovative  training  technologies, 
including  distance  learning  programs 
and  to  short-tenn  programs  designed  to 
prepare  a  cadre  of  practitioners  in 
occupational  safety  and  health.  Where 
appropriate,  it  shall  be  professionally 
acceptable  that  Continuing  Education 
Units  (as  approved  by  appropriate 
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professional  associations)  may  be 
awarded.  These  courses  should  be 
structured  so  that  higher  educational 
institutions,  public  health  and  safety 
agencies,  professional  societies  or  other 
appropriate  agencies  can  utilize  them  to 
provide  training  at  the  local  level  to 
occupational  health  and  safety 
personnel  working  in  the  workplace. 
Fiuther,  the  Center  shall  conduct 
periodic  training  needs  assessments, 
shall  develop  a  specific  plan  to  meet 
these  needs,  and  shall  have 
demonstrated  capability  for 
implementing  such  training  directly  and 
through  other  institutions  or  agencies  in 
the  region.  The  Center  should  establish 
and  maintain  cooperative  eH'orts  with 
labor  unions,  government  agencies,  and 
industry  trade  associations,  where 
appropriate,  thus  serving  as  a  regional 
resource  for  addressing  the  problems  of 
occupational  safety  and  health  that  are 
faced  by  State  and  local  governments, 
labor  and  management. 

j.  A  Board  of  Advisors  or  Consultants 
representing  the  user  and  affected 
population,  including  representatives  of 
labor,  industry,  government  agencies, 
academic  institutions  and  professional 
associations,  shall  be  established  by  the 
Center.  The  Board  shall  meet  regularly 
to  advise  a  Center  Executive  Committee 
and  to  provide  periodic  evaluation  of 
Center  activities.  The  Executive 
Committee  shall  be  composed  of  the 
Center  Director  and  Deputy  Director, 
academic  Program  Directors,  the 
Directors  for  Continuing  Education  and 
Outreach  and  others  whom  the  Center 
Director  may  appoint  to  assist  in 
governing  the  internal  affairs  of  the 
Center. 

k.  A  plan  to  incorporate  research 
training  into  all  aspects  of  training  and 
in  research  institutions,  as  documented 
by  on-going  funded  research  and  faculty 
puhlications,  a  dehned  research  training 
plan  for  training  doctoral-level 
researchers  in  the  occupational  safety 
and  health  field.  The  plan  will  include 
how  the  Center  intends  to  strengthen 
existing  research  training  efforts,  how  it 
will  integrate  research  training  activities 
into  the  curriculum,  field  and  clinical 
experiences,  how  it  will  expand  these 
research  activities  to  have  an  impact  on 
other  primarily  clinically-oriented 
disciplines,  such  as  nursing  and 
medicine,  and  how  it  will  build  on  and 
utilize  existing  research  opportunities  in 
the  institution.  Each  ERC  is  required  to 
identify  or  develop  a  minimum  of  one, 
preferably  more,  areas  of  research  focus 
related  to  work  environment  problems. 
Consideration  shall  be  given  to  the  CDC/ 
NIOSH  priority  research  areas  identified 
in  the  National  Occupational  Health 
Research  Agenda  (NORA).  (This 


publication  may  be  obtained  from 
NIOSH).  In  addition  to  the  research  and 
research  training  components,  the  plan 
will  also  include  such  items  as  specific 
strategies  for  obtaining  student  and 
faculty  funding,  plans  for  renovating  or 
acquiring  facilities  and  equipment,  if 
appropriate,  and  a  plan  for  developing 
research-oriented  faculty. 

1.  Evidence  in  obtaining  support  fi‘om 
other  sources,  including  other  Federal 
grants,  support  firom  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  gr^ts  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

2.  Approximately  $250,000  of  the 
available  funds  as  specified  in  A.l.  will 
be  awarded  to  ERCs  to  support  the 
development  of  specialize  educational 
programs  in  agricultural  safety  and 
health  within  the  existing  core 
disciplines  of  industrial  hygiene, 
occupational  medicine,  occupational 
health  nursing,  and  occupational  safety. 
Program  support  is  available  for  faculty 
and  staff  salaries,  trainee  costs,  and 
other  costs  to  educate  professionals  in 
agricultural  safety  and  health. 

3.  To  award  approximately  thirty-one, 
non-competing  continuation  and  eight 
competing  continuation  or  new  long¬ 
term  training  project  grants  (TPG) 
totaling  $2,200,000  and  ranging  from 
approximately  $10,000  to  $500,000, 
with  the  average  award  being  $56,000, 
to  support  academic  programs  in  the 
core  disciplines  (i.e.,  industrial  hygiene, 
occupational  health  nursing, 
occupational/industrial  medicine,  and 
occupational  safety  and  ergonomics) 
and  relevant  components  (e.g., 
occupational  injury  prevention, 
industrial  toxicology,  ergonomics).  The 
awards  are  normally  for  training 
programs  of  1  academic  year.  They  are 
intended  to  augment  the  scope, 
enrollment,  and  quality  of  training 
programs  rather  than  to  mplace  funds 
already  available  for  current  operations. 
They  must  also  document  that  the 
program  covers  an  occupational  safety 
and  health  discipline  in  critical  need  or 
meets  a  specific  regional  workforce 
need.  The  types  of  training  currently 
eligible  for  support  are: 

a.  Graduate  training  for  practice, 
teaching,  and  research  careers  in 
occupational  safety  and  health.  Priority 
will  be  given  to  programs  producing 
graduates  in  areas  of  greatest 
occupational  safety  and  health  need. 
Strong  consideration  will  be  given  to  the 
establishment  of  innovative  training 
technologies  including  distance  learning 
programs. 

b.  Undergraduate  and  other  pre¬ 
baccalaureate  training  providing 
trainees  with  capabilities  for  positions 


in  occupational  safety  and  health 
professions. 

c.  Special  technical  or  other  programs 
for  long-term  training  of  occupational 
safety  and  health  technicians  or 
specialists. 

d.  Special  programs  for  development 
of  occupational  safety  and  health 
training  curricula  and  educational 
materials,  including  mechanisms  for 
effectiveness  testing  and 
implementation. 

Awards  will  be  made  for  a  1-  to  5-year 
project  period  with  an  annual  budget 
period.  Funding  estimates  may  vary  and 
are  subject  to  change.  Non-competing 
continuation  awards  within  the 
approved  project  periods  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

B.  Approximately  $1,100,000  of  the 
total  hinds  available  will  be  awarded  to 
ERCs  to  support  the  development  and 
presentation  of  continuing  education 
and  short  courses  and  academic; 
curricula  for  trainees  and  professionals 
engaged  in  the  management  of 
hazardous  substances.  These  funds  are 
provided  to  NIOSH/CDC  through  an 
Interagency  Agreement  with  the 
National  Institute  of  Environmental 
Health  Sciences  as  authorized  by  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA).  The 
hazardous  substance  training  (HST) 
funds  are  being  used  to  supplement 
previous  hazardous  substance 
continuing  edi^cation  grant  support 
provided  to  the  ERCs  in  FY  1984  and 
1985  under  the  authority  of  Title  in  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980  as  amended  by 
SARA  for  the  ERC  continuing  education 
program.  The  hazardous  substance 
academic  training  (HSAT)  funds  are 
being  used  to  supplement  continuing 
industrial  hygiene  core  program  support 
to  develop  and  offer  academic  curricula 
in  the  hazardous  substance  field 
primarily  for  industrial  hygiene 
trainees.  Program  support  is  available 
for  faculty  and  staff  salaries,  trainee 
costs,  and  other  costs  to  provide  training 
and  education  for  occupational  safety 
and  health  and  other  professional 
personnel  engaged  in  the  evaluation, 
management,  and  handling  of  hazardous 
substances.  The  policies  regarding 
project  periods  also  apply  to  these 
activities. 

Purpose 

The  objective  of  this  grant  program  is 
to  award  funds  to  eligible  institutions  or 
agencies  to  assist  in  providing  an 
adequate  supply  of  qualified 
professional  and  para-professional 
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occupational  safety  and  health 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act. 

Review  and  Evaluation  Criteria 

In  reviewing  ERC  grant  applications, 
consideration  will  be  given  to: 

1.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  Special 
consideration  should  be  given  to  the 
development  of  programs  addressing  the 
under-representation  of  minorities 
among  occupational  safety  and  health 
professionals.  Indicators  of  regional 
need  should  include  measures  utilized 
by  the  Center  such  as  previous  record  of 
training  and  placement  of  graduates. 

The  need  for  supporting  students  in 
allied  disciplines  must  be  specifically 
justified  in  terms  of  user  community 
requirements. 

2.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve 
Characteristics  of  an  Educational 
Resource  Center.  (See  A.l.a.-l.) 

3.  Extent  to  which  curriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  certificate  or  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

4.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
program,  the  placement  of  graduates, 
employment  history,  and  their  current 
location  by  type  of  institution 
(academic,  industry,  labor,  etc.). 
Previous  continuing  education  training 
in  each  discipline  and  outreach  activity 
and  assistance  to  groups  within  the  ERC 
region. 

5.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  outreach  including  the 
use  of  placement  services  and  feedback 
mechanisms  fivm  graduates  as  well  as 
employers,  innovative  strategies  for 
meeting  regional  needs,  critiques  from 
continuing  education  courses,  and 
reports  fi-om  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

6.  Competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 


Directors  and  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

7.  Institutional  commitment  to  Center 
goals. 

8.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

9.  Appropriateness  of  the  budget 
required  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  staffs  time  and  effort  in 
continuing  education  and  outreach. 

10.  Evidence  of  the  integration  of 
research  experience  into  the  curriculum, 
field  and  clinical  experiences.  In 
institutions  seeking  funds  for  doctoral 
and  post-doctoral  level  research  training 
(physician  training),  evidence  of  a  plan 
describing  the  research  and  research 
training  the  Center  proposes.  This  shall 
include  goals,  elements  of  the  program, 
research  faculty  and  amount  of  effort, 
support  faculty,  facilities  and 
equipment  available  and  needed,  and 
methods  for  implementing  and 
evaluating  the  program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  Federal 
grants,  support  firom  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

13,  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  ERC  and  its 
programs  have  had  on  the  DHHS 
Region.  Examples  could  include  a 
continuing  education  needs  assessment, 
a  workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  the  impact  on  primary 
care  practice  and  training,  a  program 
graduate  data  base  to  track  the 
contributions  of  graduates  to  the 
occupational  safety  and  health  field, 
and  the  cost  effectiveness  of  the 
program. 

In  reviewing  long-term  TPG 
applications,  consideration  will  be 
given  to: 

1.  Need  for  training  in  the  program 
area  outlined  by  the  application.  This 
should  include  documentation  of  a  plan 
for  student  recruitment,  projected 
enrollment,  job  opportunities,  regional/ 
national  need  both  in  quality  and 
quantity,  and  for  programs  addressing 
the  under-representation  of  minorities 
in  the  profession  of  occupational  safety 
and  health. 

2.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
safety  and  health. 


3.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  sequence,  related  courses  open  to 
students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches.  There  should 
also  be  evidence  of  integration  of 
research  experience  into  the  curriculum, 
field  and  clinical  experiences. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  Degree  of  institutional 
commitment:  Is  grant  support  necessary 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assumed?  Is 
there  related  instruction  that  will  go  on 
with  or  without  the  grant? 

7.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  Competence,  experience,  training, 
time  commitment  to  the  program  and 
availability  of  faculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
faculty  in  relation  to  the  type  and  scope 
of  training  involved.  The  program 
director  must  be  a  full-time  faculty 
member. 

9.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards  and 
student  counseling  services. 

10.  Advisory  Committee: 

Membership,  industries  and  labor 
groups  represented;  how  often  they 
meet;  who  they  advise,  role  in  designing 
curriculum  and  establishing  program 
need. 

11.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  program  has  had  on 
the  region.  Examples  could  include  a 
workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  a  program  graduate 
data  base  to  track  the  contributions  of 
graduates  to  the  occupational  safety  and 
health  field,  and  the  cost  effectiveness 
of  the  program. 

Funding  Allocation  Criteria 

For  Educational  Resource  Center 
grants,  the  following  criteria  will  be 
considered  in  determining  funding 
allocations. 

I.  Academic  Core  Programs 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 


20256 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


(dcx:toral  and  post-doctoral)  and 
specialty  (master’s)  programs  will  be 
considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  distinctive  program 
contribution,  and  technical  merit. 

c.  Budget  to  support  students  based 
on  the  program  level  and  the  number  of 
students  supported. 

d.  Budget  to  support  research  training 
programs  to  establish  a  research  base 
within  core  disciplines  and  for  the 
training  of  researchers  in  occupational 
safety  and  health. 

2.  Center  Administration 

Budget  to  support  Center 
administration  to  assure:  coordination 
and  promotion  of  academic  programs; 
intei^isciplinary  interaction;  meeting  of 
regional  workforce  needs;  and 
evaluation  of  impact. 

3.  Continuing  Education/Outreach 
Program 

Budget  to  support  outreach  and 
continuing  education  activities  to 
prepare,  distribute,  and  conduct  short 
courses,  seminars,  and  workshops. 

4.  Hazardous  Substance  Training 
Programs 

Budget  to  support  the  development 
and  presentation  of  continuing 
education  courses  for  professionals 
engaged  in  the  management  of 
hazardous  substances. 

5.  Hazardous  Substance  Academic 
Training  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  in  hazardous 
substance  management. 

6.  Agricultural  Safety  and  Health 
Academic  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  and  continuing 
education  courses  in  agricultural  safety 
and  health. 

For  Long-Term  Training  Project 
grants,  the  following  factors  will  be 
considered  in  determining  funding 
allocations. 

Academic  Core  Programs 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 
(doctoral  and  post-doctoral),  specialty 
(master’s),  and  baccalaureate/associate 
programs  will  be  considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 


considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  regional  workforce 
needs,  evaluation  of  impact,  distinctive 
program  contribution,  interdisciplinary 
interaction,  and  technical  merit. 

c.  Budget  to  support  st'idents  based 
on  the  program  level  and  the  number  of 
students  supported. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.263. 

Application  Submission  and  Deadline 

Applications  should  he  clearly 
identified  as  an  application  for  an 
Occupational  Safety  and  Health  Long- 
Term  Training  Project  Grant  or  ERC 
Training  Grant.  The  submission 
schedule  is  as  follows: 

New,  Competing  Continuation  and 
Supplemental  Receipt  Date:  July  1, 

1996. 

An  original  and  two  copies  of  new, 
competing  continuation  and 
supplemental  applications  (Form  CDC 
2.145A  ERC  or  TPG)  should  be 
submitted  to:  Ron  Van  Duyne  (Attn: 
Georgia  Jang),  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Mailstop  E-13,  Atlanta,  GA 
30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

h.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 


competition  and  will  be  returned  to  the 
applicant. 

Non-Competing  Continuation  Receipt 
Date:  November  15, 1996. 

An  original  and  two  copies  of  non¬ 
competing  continuation  applications 
(Form  CDC  2.145B  ERC  or  TPG)  should 
be  submitted  to:  Ron  Van  Duyne  (Attn: 
Georgia  Jang),  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Mailstop  E-13,  Atlanta,  GA 
30305. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written  • 
information  call  (404)  332-4561.  You 
will  be  asked  your  name,  address,  and 
phone  number  and  will  need  to  refer  to 
Annoimcement  123.  In  addition,  this 
announcement  is  also  available  through 
the  CDC  Home  Page  on  the  Internet.  The 
address  for  the  CE)C  Home  Page  is  http:/ 
/www.cdc.gov.  A  complete  program 
description  and  information  on 
application  procedures  are  contained  in 
the  application  package. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Georgia 
L.  Jang,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404)  842-6630,  or  by 
Internet,  glj2@opspgol.em.cdc.gov.  - 
Programmatic  technical  assistance  may 
be  obtained  firom  John  T.  Talty, 

Principal  Engineer,  Office  of  Extramural 
Coordination  and  Special  Projects, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4676 
Columbia  Parkway,  Mailstop  C-10, 
Cincinnati,  OH  45226,  telephone  (513) 
533-8241,  or  by  Internet, 
jtt2@niood2.em.cdc.gov. 

Please  refer  to  Announcement 
Number  123  when  requesting 
information  and  submitting  an 
application. 

There  may  be  delays  in  mail  delivery 
as  well  as  difficulty  in  reaching  the  CDC 
Atlanta  offices  during  the  1996  Summer 
Olympics  (July  19-August  4).  Therefore, 
CEXr,  suggests  the  following  for  more 
timely  responses  to  any  questions:  use 
Intemet/email,  following  all 
instructions  in  this  announcement,  and 
leave  messages  on  the  contact  person’s 
voice  mail. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
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Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  April  26, 1996. 

Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 

(FR  Doc.  96-11144  Filed  5-03-96;  8:45  am] 
BILUNG  CODE  4163-19-P 


[Announcement  Number  616] 

Sexually  Transmitted  Diseases  Facuity 
Expansion  Program 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
expected  availability  of  fiscal  year  (FY) 
1996  funds  for  a  cooperative  agreement 
program  to  provide  resources  to  support 
feculty  positions  specializing  in 
sexually  transmitted  diseases  (STD)  to 
schools  of  medicine  in  the  United 
States.  The  Department  of  Health  and 
Human  Services  (DHHS)  is  committed 
to  achieving  the  health  promotion  and 
disease  prevention  objectives  of 
“Healthy  People  2000,”  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
priority  area  of  STD  and  HIV  Infection. 
(For  ordering  a  copy  of  “Healthy  People 
2000,”  see  the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
section  318  of  the  Public  Health  Service 
y\ct,  42  U.S.C.  247C-1,  as  amended. 
Regulations  governing  Grants  for  STD 
Research  Demonstrations  and  Public 
and  Professional  Education  are  codified 
in  Part  51b,  Subparts  A  and  F  of  Title 
42,  Code  of  Federal  Regulations. 

Smoke-Free  Workplace 

The  CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
thgt  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Competition  for  these  funds  is  limited 
to  clinical  departments  of  schools  of 
medicine  in  the  United  States  where 


CDC  is  not  currently  funding  STD 
Prevention/Training  Centers  or  where 
the  National  Institutes  of  Health  (NIH)  is 
not  currently  funding  Sexually 
Transmitted  Diseases  Cooperative 
Research  Centers  or  STD  institutional 
training  programs.  The  rationale  for  this 
limited  competition  is  that  those  areas 
where  STD  Prevention/Training  Centers 
and  NIH  STD  Cooperative  Research 
Centers  or  STD  Institutional  Training 
Programs  are  located  already  have 
expertise  in  STDs  and  have  established 
training  and  collaborations  similar  to 
those  described  as  goals  of  this 
announcement. 

Availability  of  Funds 

Approximately  $650,000  is  expected 
to  be  available  in  FY  1996  to  fund 
approximately  five  awards  for  a  12- 
month  budget  period  within  a  5-year 
project  period.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30, 1996.  It  is  estimated  that 
the  average  award  (including  direct  and 
indirect  cost)  for  the  first  year  will  be 
$130,000,  ranging  between  $120,000 
and  $140,000.  Continuation  awards 
within  the  project  period  will  depend 
on  satisfactory  progress  and  the 
availability  of  hinds.  It  is  anticipated 
that  the  awards  for  the  second  year  will 
be  level  with  those  of  the  first  year. 

In  the  third  year,  CDC  will  provide  50 
percent  of  the  original  award,  and  the 
remainder,  summing  to  at  least  the  same 
level  as  the  original  award,  will  be 
provided  as  a  guaranteed  salary  shared 
by  the  medical  school  and  the 
collaborating  health  department.  In  the 
fourth  and  fifth  years,  CDC  will 
contribute  a  maximum  of  25  percent  of 
the  original  award,  with  the  remainder 
of  the  hinds  documented  through  a 
collaborating  effort  between  the  medical 
school  and  the  health  department 
(which  cannot  be  reduced  below  the 
level  of  the  original  award). 
Computation  of  the  salary  should 
include  cost-of-living  and  merit 
increases,  if  applicable.  In-kind 
contributions,  such  as  space  and 
equipment  may  not  be  considered  in  the 
total  program  costs.  Total  program  costs 
for  the  purposes  of  determining 
contributions  consist  of  the  five  items 
listed  under  the  USE  OF  FUNDS  section. 

Use  of  Funds 

Cooperative  agreement  hinds  may  be 
used  to  support: 

•  The  salary  and  benefits  of  a  faculty 
member, 

•  Travel  to  three  project-related 
meetings  during  budget  period, 

•  Supplies  necessary  for  professional 
training  activities. 


•  Not  more  than  $15,000  annually  to 
support  relevant  research  by  faculty 
member, 

•  Indirect  cost. 

Funds  may  not  be  used  to  lease  space; 
to  provide  diagnostic  and  treatment 
facilities  or  services;  or  to  pay  other 
expenses  normally  supported  by  the 
applicant  or  the  collaterating  health 
department.  Funds  may  not  be  used  for 
renovation  of  facilities.  Federal  funds 
may  not  be  used  to  replace  training 
support.  The  purpose  of  this  cooperative 
agreement  is  to  enable  the  school  of 
medicine  to  provide  STD  training  and 
education  by  establishing  a  faculty 
position  in  sexually  transmitted 
diseases  in  a  clinical  department  and 
not  to  supplant  existing  sources  of 
funding  for  a  current  faculty  member. 

Any  materials  developed  in  whole  or 
in  part  with  CDC  funds  shall  be  subject 
to  a  nonexclusive,  irrevocable,  royalty- 
free  license  to  the  government  to 
reproduce,  translate,  publish,  or 
otherwise  use  and  authorize  others  to 
use  for  government  purposes. 

Purpose 

The  general  purpose  of  this 
cooperative  agreement  is: 

1.  To  enable  the  awardee  institutions 
to  provide  training  and  education  in 
STDs  by  developing  a  faculty  position 
dedicated  to  the  area  of  sexually 
transmitted  diseases  in  schools  of 
medicine  where  such  clinical  and 
research  expertise  does  not  currently 
exist. 

2.  To  support  the  development  of 
linkages  between  health  departments 
and  medical  schools  in  the  area  of  STD 
prevention  through  jointly  appointed 
staff  who  strengthen  the  scientific  basis 
of  programmatic  activities  by 
imdertaking  research,  clinical  care,  and 
teaching  responsibilities. 

Specifically,  the  recipient  supported 
under  the  STD  Faculty  Expansion 
Program  will  be  expected  to  establish  a 
faculty  member  to  provide  to  medical 
students,  house  staff,  and  fellows: 

1.  Preclinical,  didactic  instruction  in 
the  pathogenesis,  natural  history, 
epidemiology,  and  management  of  STDs 
sufficient  to  produce  a  sound 
educational  basis  for  subsequent  clinical 
instruction,  and 

2.  Clinical  instruction  in  the 
prevention,  diagnosis  and  treatment  of 
STDs. 

The  recipient  will  establish  a  faculty 
member  who  will  also  be  wcpected  to: 

1.  Care  for  STD  patients  at  one  or 
more  clinics  supported  by  the  State  or 
local  health  department,  and 

2.  Develop  STD  research  programs, 
preferably  in  collaboration  with  local  or 
state  health  departments. 
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Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities),  as  listed  below: 

A.  Recipient  Activities 

1.  Establish  a  full-time  faculty 
position  in  STE)s  in  a  clinical 
department  (e.g.,  internal  medicine, 
pediatrics,  obstetrics  and  gynecology, 
preventive  or  community  medicine,  or 
family  practice)  with  the  authority  and 
responsibility  to  carry  out  the 
requirements  of  this  program. 

2.  Maintain  an  agreement  with  a  State 
or  local  health  department  and  the 
medical  school  for  a  jointly  appointed 
position  that  would  include  die 
potential  for  use  of  the  health 
department’s  clinical  facilities  by  the 
faculty  member  for  clinical  teaching  and 
research  in  STDs.  The  faculty  member 
will  be  either  a  permanent,  part-time 
employee  or  a  contractor  of  the  health 
department. 

3.  Based  on  the  experiences  of  other 
successful  medical  school  programs, 
piarticipating  schools  are  required  to 
modify  the  medical  school  curriculum 
to  include  a  minimum  of  4  hours  of 
lectures  on  clinical  and  epidemiologic 
aspects  of  STDs  during  the  2nd  year  and 
a  minimum  of  20  hours  of  lectures  and 
clinical  instruction  to  be  required  of  all 
medical  students  in  the  3rd  or  4th  year. 
A  minimum  of  25  hours  of  lectures  and 
clinical  instruction  must  be  provided  for 
all  residents  in  primary  care  specialties. 
Clinical  instruction  of  medical  students 
and  residents  will  take  place  at  the 
health  department  facility  described  in 
section  2,  above. 

4.  Provide  opportunities  for  the 
faculty  member  for  research  through  the 
medical  school,  the  health  department, 
or  both.  Clinical  or  prevention-oriented 
research  should  be  particularly 
encouraged.  The  research  involvement 
of  the  faculty  member  requires  the 
approval  of  CDC. 

5.  Structure  the  faculty  position  to 
maximize  the  likelihood  of  long-term 
Hnancial  support  after  the  termination 
of  CDC  support. 

6.  Arrange  for  semiannual  meetings 
with  the  CDC  project  officer  during  the 
first  two  years  and  annual  meetings 
during  the  lasfthree  years  of  the  project 
period  to  review  progress,  observe 
training,  and  review  evaluation. 

7.  Develop  and  carry  out  an 
evaluation  of  the  effectiveness  of  the 
STD  Faculty  Expansion  Program 
through  analysis  and  interpretation  of 


data  on  medical  student  and  resident 
performance  and  on  the  overall  impact 
on  State  and  local  STD  prevention  goals, 
and  report  this  data  in  appropriate 
format  to  CDC. 

B.  CDC  Activities 

1.  Be  available  to  provide  technical 
assistance  to  facilitate  the  planning  and 
implementation  of  curriculum  changes, 
the  linkages  with  local  or  State  heal& 
departments,  and  the- clinical  or 
prevention-oriented  research  program. 

2.  Be  available  to  provide  assistance 
in  the  design  of  an  evaluation  of  the 
effectiveness  of  the  STD  Faculty 
Expansion  Program  through  analysis 
and  interpretation  of  data  on  medical 
student  and  resident  performance  and 
the  overall  impact  on  state  and  local 
STD  prevention  goals. 

3.  Arrange  an  annual  meeting  of  CDC- 
supported  faculty  members  to  review 
accomplishments,  discuss  any  problems 
and  propose  modifications. 

Evaluation  Criteria 

The  applications  will  be  evaluated 
according  to  the  following  criteria: 

1.  The  need  for  faculty  expertise  in 
STDs  in  the  school  and  geographic  area: 
The  strength  of  the  documentation  of 
the  need  for  a  faculty  member  with 
clinical  and  research  expertise  in  STDs 
expertise  and  the  STD  prevalence  or 
incidence  in  the  area  where  the  medical 
school  is  located.  (20  points) 

2.  The  strength  of  the  agreement  with 
the  health  department:  The  quality  of 
the  documentation  of  a  commitment 
from  the  State  or  local  health 
department  to  provide  clinical  facilities, 
part-time  employment  and  financial 
support  for  the  faculty  member  in  clinic 
facilities  that  routinely  examine  and 
treat  a  sufficient  number  of  STD  clients 
to  provide  adequate  training  for  medical 
students  and  members  of  the  house 
staff.  The  degree  to  which  the  applicant 
demonstrates  innovative  approaches  to 
the  medical  school/health  department 
collaboration  that  will  contribute  tO 
locally  relevant  STD  prevention 
research  and  programmatic  activities. 

(20  points) 

3.  The  quality  of  the  assurances  to 
continue  support:  The  extent  to  which 
the  department  submitting  the 
application  demonstrates  a  commitment 
to  assuring  research  opportunities  and 
financial  support  for  the  faculty  member 
during  the  grant  period.  (15  points) 

4.  The  commitment  to  curriculum 
changes:  The  extent  to  which  the 
applicant  documents  commitments  from 
the  school  of  medicine  to  implement  the 
curriculum  changes  described  under 
program  requirements.  Consideration 
will  be  given  to  those  schools  which 


demonstrate  the  largest  commitment  of 
additional  hours  for  high  quality 
instruction  to  the  largest  percentage  of 
students  and  residents  over  the  life  of 
the  project.  Consideration  will  also  be 
given  to  institutions  that  propose  to 
collaborate  on  similar  training  with 
other  medical  schools  or  residency 
training  programs  in  their  geographic 
area.  (15  points) 

5.  (Ratifications  for  faculty  member: 
The  quality  of  the  documentation  of 
proposed  qualifications  for  the  faculty 
member,  including  infectious  disease 
training,  significant  clinical  experience 
with  STDs,  evidence  of  STD  research 
productivity,  and  training  in  public 
health  and/or  epidemiology.  A 
description  of  the  selection  or  search 
process,  including  a  proposed 
timeframe.  (15  points) 

6.  Evaluation  plan:  The  quality  of  the 
plan  for  evaluation  of  the  effectiveness 
(cost)  and  usefulness  of  the  training  in 
terms  of  improved  services,  prevention 
research,  or  achievement  of  prevention 
goals.  (10  points) 

7.  Strong  commitment  and  assurances 
that  the  faculty  position  and  the  training 
will  be  continued  after  CDC  support  is 
diminished  and  terminated.  (5  points) 

8.  Budget:  The  budget  will  be 
evaluated  for  the  extent  to  which  it  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
funds.  The  level  of  support  will  depend 
on  the  availability  of  hinds,  (not  scored) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications,  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  eachiaffected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPCXls  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-14,  Atlanta,  GA  30305,  not 
later  than  60  days  after  due  date  for 
receipt  of  applications.  The  Program 
Announcement  Number  emd  Program 
Title  should  be  referenced  on  the 
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document.  CDC  does  not  guarantee  to 
“accommodate  or  explain”  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  must  be  provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF424). 

B.  A  summary  of  the  project  that 
should  be  titled  “Public  Health  System 
Impact  Statement”  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  fi-om  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  firam  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  are  93.978, 

Sexually  Transmitted  Disease  Research, 
Demonstrations,  and  Public  Information 
and  Education  Grants,  and  93.941,  HTV 
Demonstration,  Research,  Public  and 
Professional  Education  Projects. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Confidentiality 

Applicants  must  have  in  place 
systems  to  ensure  the  confidentiality  of 
patient  records. 

Human  Subjects^ 

If  the  proposed  project  involves 
research  on  human  subjects,  the 


applicant  must  comply  with  the 
liepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 

This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
the  subjects.  Further  guidance  to  this 
policy  is  contained  in  the  Federal 
Register,  Vol.  60,  No.  179,  pages  47947- 
47951,  and  dated  Friday,  September  15, 
1995. 

HIV/ AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled.  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(Jime  1992)  (a  copy  is  in  the  apphcation 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  State  health  department’s  HIV/AIDS 
Prevention  Program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  also  be  an 
employee  (or  a  designated 
representative)  of  a  State  or  local  health 
department.  The  names  of  the  review 
panel  members  must  be  listed  on  the 
Assurance  of  Compliance  form  CEKD 
0.1113,  which  is  also  included  in  the 
application  kit.  The  recipient  must 
suWit  the  program  review  panel’s 


report  that  indicates  all  materials  have 
been  reviewed  and  approved. 

Before  funds  can  be  used  to  develop 
HTV/AIDS-related  materials,  determine 
whether  suitable  materials  are  already 
available  at  the  CDC  National  AIDS 
Clearinghouse. 

Application  Submission  and  Deadline 

Applications  lacking  required 
documentation  as  request^  in  the 
Application  Content  section  of  the 
Program  Announcement  will  be 
considered  incomplete  and  returned 
without  review.  The  original  and  two 
copies  of  the  application  PHS  Form 
5161—1  (OMB  Number  0937-0189)  and 
one  electronic  copy  on  disk  must  be 
submitted  to  Van  Malone,  Grants 
Management  Officer,  Attention: 
Kimberly  Boyd,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Center 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Mailstop  E-15,  Atlanta,  GA 
30305,  on  or  before  July  1, 1996. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are: 

A.  Received  on  or  before  the  deadline 
or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  fiom  a 
commercial  carrier  or  U.S.  Postal 
Service.  Privately  metered  postmarks 
will  not  be  acceptable  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  I.A.  or 
l.B.  are  considered  late  applications  and 
will  not  be  considered  in  the  current 
competition  and  will  be  retiuned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  fiom  Kimberly  Boyd,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  300, 
Mailstop  E^15,  Atlanta.  GA  30305, 
telephone  (404)  842-^592,  facsimile 
(404)  842-6513,  or  via  Internet 
<KPTO@OPSPGOl  .em.cdc.gov>. 
Programmatic  technical  assistance  may 
be  obtained  fix>m  H.  Trent  MacKay, 
M.D.,  M.P.H.,  Medical  Epidemiol^st, 
Training  and  Health  Communications 
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Branch,  Division  of  STD  Prevention, 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE.,  Mailstop  E-02, 
Atlanta,  GA  30333,  telephone  (404) 
639-8370,  facsimile  (404)  639-8609,  or 
via  Internet 

<TXM3@CPSSTD1  .em.cdc.gov>. 

Please  refer  to  Announcement  616 
“STD  Faculty  Expansion  Program” 
when  requesting  information  or 
submitting  an  application. 

Potentim  applicants  may  obtain  a 
copy  of  “Healthy  People  2000”  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
“Healthy  People  2000”  (Summary 
Report:  Stock  No.  017-001-00473-1) 
referenced  in  the  INTRODUCTION  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  April  30, 1996. 

Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  96-11214  Filed  5-3-96;  8:45  ami 
BI  LUNG  CODE  4163-1S-P 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed'  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects 

Scholarship  Program  for  Students  of 
Exceptional  Financial  Need  (EFN)  and 
Program  of  Financial  Assistance  for 
Disadvantaged  Health  Professions 
Students  (FADHPS):  Regulatory 
Requirements  (OMB  No.  0915-0028) — 
Revision  and  Extension — ^The  EFN 
Scholarship  Program,  authorized  by 


section  736  of  the  Public  Health  Service 
(PHS)  Act,  and  the  FADHPS  Program, 
authorized  by  section  740(a)(2)(F)  of  the 
PHS  Act,  provide  financial  assistance  to 
schools  of  allopathic  and  osteopathic 
medicine  and  dentistry  for  awarding 
tuition  scholarships  to  health 
professions  students  who  are  of 
exceptional  financial  need.  To  be 
eligible  for  support  under  the  FADHPS 
Program,  a  student  must  also  be  from  a 
disadvantaged  background.  In  return  for 
this  support,  students  of  allopathic  and 
osteopathic  medicine  must  agree  to 
complete  residency  training  in  primary 
care  and  practice  in  primary  care  for  5 
years  after  completing  residency 
training.  Students  of  dentistry  must 
agree  to  practice  in  general  dentistry  for 
5  years  after  completing  residency 
training. 

The  program  regulations  contain 
recordkeeping  requirements  designed  to 
ensure  that  schools  maintain  adequate 
records  for  the  government  to  monitor 
program  activity  and  that  funds  are 
spent  as  intended.  The  program 
application  has  been  dropped  from  this 
package  because  no  new  applications 
are  expected.  The  burden  estimates  for 
the  regulatory  requirements  are  as 
follows: 


Regulatory  section 

Number  of 
record- 
keepers 

Hours  per 
year 

Total  bur¬ 
den  hours 

57.2804(b)(3)  &  57.2904(b)(1)(ii)  Documentation  of  Cost  of  Attendance . 

200 

0.167  hrs. 

33.4 

57.2809(b)  &  57.2909  (b)  Records  Requirements . 

200 

(10  min.)  .... 
0.167  hrs. 

(10  min.)  .... 

33.4 

Note:  Estimated  total  annual  burden  is  67  hours. 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  May  1, 1996. 

J.  Henry  Montes, 

Associate  Administrator  for  Policy 
Coordination. 

[FR  Doc.  96-11256  Filed  5-03-96;  8:45  am] 
BILUNQ  CODE  4160-15-P 


Administration  for  Children  and 
Families 

Refugee  Resettlement  Program; 
Proposed  Availability  of  Formula 
Allocation  Funding  for  FY  1996 
Targeted  Assistance  Grants  for 
Services  to  Refugees  in  Locai  Areas  of 
High  Need 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS. 

ACTION:  Notice  of  proposed  availability 
of  formula  allocation  funding  for  FY 
1996  targeted  assistance  grants  to  States 


for  services  to  refugees  ^  in  local  areas  of 
high  need. 


>  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43,  “Requirements  for 
documentation  of  refugee  status,”  eligibility  for 
targeted  assistance  includes  Cuban  and  Haitian 
entrants,  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants,  and  certain 
Amerasians  from  Vietnam  who  are  U.S.  citizens. 
(See  section  n  of  this  notice  on  "Authorization.”) 
The  term  “refugee”,  used  in  this  notice  for 
convenience,  is  intended  to  encompass  such 
additional  persons  who  are  eligible  to  participate  in 
refugee  program  services,  including  the  targeted 
assistance  program. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  be  served  under  the 
targeted  assistance  program  (or  under  other 
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SUMMARY:  This  notice  announces  the 
proposed  availability  of  funds  and 
award  procedures  for  FY  1996  targeted 
assistance  grants  for  services  to  refugees 
under  the  Refugee  Resettlement  Program 
(RRP).  These  grants  are  for  service 
provision  in  localities  with  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  and  where  specific  needs 
exist  for  supplementation  of  currently 
available  resources.  This  notice  reflects 
the  final  rule  published  in  the  Federal 
Register  on  June  28, 1995  (60  FR  33584) 
which  was  effective  October  1, 1995. 

This  rule  established  a  new  subpart  L, 
providing  regulations  for  the  Targeted 
Assistance  Program  (TAP)  for  the  first 
time. 

This  notice  proposes  that  the 
qualification  of  counties  be  based  on 
refugee  and  entrant  arrivals  during  the 
5-year  period  firopi  FY  1991  through  FY 
1995,  in  keeping  with  ORR’s  new 
regulation,  and  on  the  concentration  of 
refugees  and  entrants  as  a  percentage  of 
the  general  population.  Under  this 
proposal,  15  new  counties  would 
qualify  for  targeted  assistance  and  19 
counties  whicdi  previously  received 
targeted  assistance  grants  would  no 
longer  qualify  for  targeted  assistance 
funding.  This  notice  also  proposes  a 
new  allocation  formula  to  reflect  the 
limitation  on  the  use  of  targeted 
assistance  funding  for  services  to 
refugees  who  have  resided  in  the  United 
States  5  years  or  less. 

In  addition,  this  notice  replaces  the 
schedule  of  allowable  administrative 
cost  amounts  for  local  administrative 
budgets  that  appeared  in  previous 
notices  with  an  allowable 
administrative  cost  amount  of  up  to 
15%  for  all  TAP  counties  for  the 
purpose  of  increasing  local  flexibility 
and  oversight. 

DATES:  Comments  on  this  notice  must  be 
received  before  June  5, 1996. 

ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Toyo  A.  Biddle,  Office 
of  Refugee  Resettlement,  Administration 
for  Children  and  Families,  370  L’Enfant 
Promenade,  SW.,  Washington,  DC 
20447. 

APPLICATION  DEADLINE:  The  deadline  for 
applications  will  be  established  by  the 
final  notice;  applications  should  not  be 
sent  in  response  to  this  notice  of 
proposed  allocations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 


programs  supported  by  Federal  refugee  funds) 
during  their  period  of  coverage  under  their 
sponsoring  agency’s  agreement  with  the  Department 
of  State — usually  two  years  from  their  date  of 
arrival,  or  until  they  obtain  permanent  resident 
alien  status,  whichever  comes  First. 


SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Scope 

This  notice  announces  the  proposed 
availability  of  funds  for  grants  for 
targeted  assistance  for  services  to 
refugees  in  counties  where,  because  of 
factors  such  as  unusually  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  there  exists  and  can  be 
demonstrated  a  specific  need  for 
supplementation  of  reso\m:es  for 
services  to  this  population. 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $55,397,000  in  FY 
1996  funds  for  the  targeted  assistance 
program  (TAP)  as  part  of  the  FY  1996 
appropriation  for  the  Department  of 
Health  and  Hiunan  Services  (Pub.  L. 
104-134). 

The  FY  1996  House  Appropriations 
Committee  Report  (H.R.  Rept.  No.  104- 
209)  reads  as  follows  with  respect  to 
targeted  assistance  funds: 

This  program  provides  grants  to  States 
for  counties  which  are  impacted  by  high 
concentrations  of  refugees  and  high 
dependency  rates.  The  Committee 
agrees  that  $19,000,000  is  available  for 
targeted  assistance  to  serve  communities 
affected  by  the  Cuban  and  Haitian 
entrants  and  refugees  whose  arrivals  in 
recent  years  have  increased.  The 
Committee  has  set-aside  20  percent  of 
these  funds  for  increased  support  to 
communities  with  large  concentrations 
of  refugees  whose  cultural  differences 
make  assimilation  especially  difficult 
justifying  a  more  intense  and  longer 
duration  level  of  Federal  assistance. 

The  Conference  Report  on 
Appropriations  (H.  Rept.  No.  104-  ) 
agrees  with  the  allocation  of  targeted 
assistance  contained  in  the  House 
Report. 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  proposes  to  use  the 
$55,397,000  appropriate  for  FY  1996 
targeted  assistance  as  follows: 

•  $25,317,600  will  be  allocated  under 
the  proposed  5-year  population  formula, 
as  set  forth  in  this  notice. 

•  $19,000,000  will  be  awarded  to 
serve  communities  most  heavily 
affected  by  recent  Cuban  and  Haitian 
entrant  arrivals. 

•  $11,079,400  (20%  of  the  total)  will 
be  awarded  under  a  discretionary  grant 
announcement  that  will  be  issued 
separately  setting  forth  application 
requirements  and  evaluation  criteria. 
These  funds  will  be  used  to  provide 
increased  support  to  communities  with 
large  concentrations  of  refugees  whose 
cultural  differences  make  assimilation 
especially  difficult,  in  accordance  with 
the  intent  of  Congress  as  reflected  in  the 


House  Appropriations  Conunittee 
Report. 

In  addition,  the  Office  of  Refugee 
Resettlement  will  have  available  an 
additional  $5,000,000  in  FY  1996  funds 
for  the  targeted  assistance  discretionary 
program  through  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1996  (Pub.  L.  104-107).  These  funds  are 
to  be  used  for  grants  to  localities  most 
heavily  impacted  by  the  influx  of 
refugees  such  as  Laotian  Hmong, 
Cambodians  and  Soviet  Pentecostals, 
and  will  be  awarded  under  a 
discretionary  grant  announcement 
which  will  be  issued  setting  forth 
application  requirements  and  evaluation 
criteria. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  through  a  process 
of  local  planning  and  implementation, 
direct  services  intended  to  result  in  the 
economic  self-sufficiency  and  reduced 
welfare  dependency  of  refugees  through 
job  placements. 

Tne  targeted  assistance  prograin 
reflects  the  requirements  of  section 
412(c)(2)(B)  of  the  Immigration  and 
Nationality  Act  (IN A),  which  provides 
that  targeted  assistance  grants  shall  be 
made  available  “(i)  primarily  for  the 
purpose  of  facilitating  refugee 
emplo)rment  and  achievement  of  self- 
sufficiency,  (ii)  in  a  manner  that  does 
not  supplant  other  refugee  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amount  of  the  grant 
award  is  made  available  to  the  county 
or  other  local  entity.” 

n.  Authorization 

Targeted  assistance  projects  are 
funded  under  the  authority  of  section 
412(c)(2)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L.  99-605),  8  U.S.C.  1522(c); 
section  501(a)  of  the  Refugee  Education 
Assistance  Act  of  1980  (Pub.  L.  96-422), 
8  U.S.C.  1522  note,  insofar  as  it 
incorporates  by  reference  vrith  respect 
to  Cuban  and  Haitian  entrants  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  cited  above;  section 
584(c)  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1988,  as  included 
in  ffie  FY  1988  Continuing  Resolution 
(Pub.  L.  100-^02),  insofar  as  it 
incorporates  by  reference  with  respect 
to  certain  Amerasians  from  Vietnam  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  cited  above,  including 
certain  Amerasians  from  Vietnam  who 
are  U.S.  citizens,  as  provided  under  title 
n  of  the  Foreign  Operations,  Export 
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Financing,  and  Related  Programs 
Appropriations  Acts,  1989  (Pub.  L.  100- 
461),  1990  (Pub.  L.  101-167),  and  1991 
(Pub.  L.  101-513). 

m.  Client  and  Service  Priorities 

Targeted  assistance  funding  must  be 
used  to  assist  refugee  families  to  achieve 
economic  independence.  To  this  end. 
States  and  counties  are  required  to 
ensure  that  a  coherent  family  self- 
sufHciency  plan  is  developed  for  each 
eligible  family  that  addresses  the 
family’s  needs  from  time  of  arrival  until 
attainment  of  economic  independence. 
(See  §§400.79  and  400.156(g)  of  the 
final  rule.)  Each  family  self-sufficiency 
plan  should  address  a  family’s  needs  for 
both  employment-related  services  and 
other  needed  social  services.  The  family 
self-sufliciency  plan  must  include:  (1)  A 
determination  of  the  income  level  a 
family  would  have  to  earn  to  exceed  its 
cash  grant  and  move  into  self-support 
without  suffering  a  monetary  penalty; 

(2)  a  strategy  and  timetable  for  obtaining 
that  level  of  family  income  through  the 
placement  in  employment  of  sufficient 
numbers  of  employable  family  members 
at  sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family.  In 
local  jurisdictions  that  have  both 
targeted  assistance  and  refugee  social 
services  programs,  one  family  self- 
sufficiency  plan  may  be  developed  for  a 
family  that  incorporates  both  targeted 
assistance  and  refugee  social  services. 

Services  funded  tnrough  the  targeted 
assistance  program  are  required  to  focus 
primarily  on  those  refugees  who,  either 
because  of  their  protracted  use  of  public 
assistance  or  difficulty  in  securing 
employment,  continue  to  need  services 
beyond  the  initial  years  of  resettlement. 
Effective  October  1, 1995,  under  new 
regulations  at  §  400.315(b)  published  in 
the  Federal  Register  on  ]une  28, 1995, 
(60  FR  33584),  States  may  not  provide 
services  funded  under  this  notice, 
except  for  referral  and  interpreter 
services,  to  refugees  who  have  been  in 
the  United  States  for  more  than  60 
months  (5  years).  States  may,  however, 
continue  to  provide  employability 
services  through  September  30, 1996,  or 
until  the  services  are  completed, 
whichever  occurs  first,  to  refugees  who 
have  been  in  the  U.S.  for  more  than  60 
months,  who  were  receiving 
employability  services,  as  defined  in 
§  400.316,  as  of  September  30, 1995,  as 
part  of  an  employability  plan. 

In  accordance  with  §  400.314,  States 
are  required  to  provide  targeted 
assistance  services  to  refugees  in  the 
following  order  of  priority,  except  in 
certain  individual  extreme 
circumstances:  (a)  Refugees  who  are 


cash  assistance  recipients,  particularly 
long-term  recipients;  (b)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (c)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

In  addition  to  the  statutory 
requirement  that  TAP  funds  be  used 
“primarily  for  the  purpose  of  facilitating 
refugee  employment’’  (section 
412(c)(2)(B)(i)),  funds  awarded  under 
this  program  are  intended  to  help  fulfill 
the  Congressional  intent  that 
“employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  Unit^  States’’  (section 
412(a)(l)(B)(i)  of  the  INA).  Therefore,  in 
accordance  with  §  400.313,  targeted 
assistance  funds  must  be  used  primarily 
for  employability  services  designed  to 
enable  refogees  to  obtain  jobs  with  less 
than  one  year’s  participation  in  the 
targeted  assistance  program  in  order  to 
achieve  economic  self-sufficiency  as 
soon  as  possible.  Targeted  assistance 
services  may  continue  to  be  provided 
after  a  refugee  bas  entered  a  job  to  help 
the  refugee  retain  employment  or  move 
to  a  better  job.  Targeted  assistance  funds 
may  not  be  used  for  long-term  training 
programs  such  as  vocational  training 
that  last  for  more  than  a  year  or 
educational  programs  that  are  not 
intended  to  lead  to  employment  within 
a  year. 

In  accordance  with  §  400.317,  if 
targeted  assistance  funds  are  used  for 
the  provision  of  English  language 
training,  such  training  must  be  provided 
in  a  conmirrent,  rather  than  sequential, 
time  period  with  employment  or  with 
other  employment-related  activities. 

A  portion  of  a  local  area’s  allocation 
may  be  used  for  services  which  are  not 
directed  toward  the  achievement  of  a 
specific  emplojrment  objective  in  less 
than  one  year  but  which  are  essential  to 
the  adjustment  of  refugees  in  the 
community,  provided  such  needs  are 
clearly  demonstrated  and  such  use  is 
approved  by  the  State.  Allowable 
services  include  those  listed  under  45 
CFR  400.316. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  States  must  “insure  that 
women  have  the  same  opportunities  as 
men  to  participate  in  training  and 
instruction.’’  In  addition,  in  accordance 
with  §  400.317,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
management  and  board  positions  in 
agencies -that  serve  refugees.  In  order  to 
facilitate  refugee  self-support,  the 


Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit.  States  and 
counties  are  expected  to  make  every 
effort  to  assure  availability  of  day  care 
services  for  children  in  order  to  allow 
women  with  children  the  opportunity  to 
participate  in  employment  services  or  to 
accept  or  retain  emplo3mient.  To 
accomplish  this,  day  care  may  be  treated 
as  a  priority  employment-related  service 
under  the  targeted  assistance  program. 
Refugees  who  are  participating  in  TAP- 
funded  or  social  services-funded 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  TAP-fimded  day  care  should  be 
limited  to  one  year  after  the  refugee 
becomes  employed.  States  and  counties, 
however,  are  expected  to  use  day  care 
funding  firom  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  encouraged  to  work  with  service 
providers  to  assure  maximiun  access  to 
other  publicly  funded  resources  for  day 
care. 

In  accordance  with  §  400.317  in  the 
new  regulations,  targeted  assistance 
services  must  be  provided  in  a  maimer 
that  is  culturally  and  linguistically 
compatible  with  a  refugee’s  language 
and  cultural  background,  to  the 
maximum  extent  feasible.  In  light  of  the 
increasingly  diverse  population  of 
refugees  who  are  resettling  in  this 
country,  refugee  service  agencies  will 
need  to  develop  practical  ways  of 
providing  culturally  and  linguistically 
appropriate  services  to  a  changing 
ethnic  population.  Services  funded 
under  this  notice  must  be  refugee- 
specific  services  which  are  designed 
specifically  to  meet  refugee  needs  and 
are  in  keeping  with  the  rules  and 
objectives  of  the  refugee  program. 
Vocational  or  job-skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 

When  planning  targeted  assistance 
services.  States  must  take  into  account 
the  reception  and  placement  (R&P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative.  See  §  400.156(b). 

ORR  strongly  encourages  States  and 
counties  when  contracting  for  targeted 
assistance  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 
mutual  assistance  associations  (MAAs), 
whenever  contract  bidders  are  otherwise 
equally  qualified,  provided  that  the 
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MAA  has  the  capability  to  deliver 
services  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  the 
background  of  the  target  population  to 
be  served.  ORR  also  strongly  encourages 
MAAs  to  ensure  that  their  management 
and  board  composition  reflect  the  major 
target  populations  to  be  served. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

Finally,  in  order  to  provide  culturally 
and  linguistically  compatible  services  in 
as  cost-efficient  a  manner  as  possible  in 
a  time  of  limited  resources,  ORR 
strongly  encourages  States  and  counties 
to  promote  and  give  special 
consideration  to  the  provision  of 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs,  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs.' 

The  award  of  funds  to  States  under 
this  notice  will  be  contingent  upon  the 
completeness  of  a  State’s  application  as 
described  in  section  IX,  below. 

IV.  [Reserved  for  Discussion  of 
Comments  in  the  Final  Notice] 

V.  Eligible  Grantees 

Eligible  grantees  are  those  agencies  of 
State  governments  that  are  responsible 
for  the  refugee  program  under  45  CFR 
400.5  in  States  containing  counties 
which  qualify  for  FY  1996  targeted 
assistance  awards. 

The  Director  of  ORR  proposes  to 
determine  the  eligibility  of  counties  for 
inclusion  in  the  FY  1996  targeted 
assistance  program  on  the  basis  of  the 
method  described  in  section  VI  of  this 
notice. 

The  use  of  targeted  assistance  funds 
for  services  to  Cuban  and  Haitian 
entrants  is  limited  to  States  which  have 
an  approved  State  plan  under  the 
Cuban/Haitian  Entrant  Program  (CHEP). 


The  State  agency  will  submit  a  single 
application  on  behalf  of  all  county 
governments  of  the  qualified  counties  in 
that  State.  Subsequent  to  the  approval  of 
the  State’s  application  by  ORR,  local 
targeted  assistance  plans  will  be 
developed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State. 

A  State  with  more  than  one  qualified 
county  is  permitted,  but  not  required,  to 
determine  the  allocation  amount  for 
each  qualified  county  within  the  State. 
However,  if  a  State  chooses  to  determine 
county  allocations  differently  from 
those  set  forth  in  the  final  notice,  in 
accordance  with  §400.319,  the  FT  1996 
allocations  proposed  by  the  State  must 
be  based  on  the  State’s  population  of 
refugees  who  arrived  in  the  U.S.  during 
the  most  recent  5-year  period.  A  State 
may  use  welfare  data  as  an  additional 
factor  in  the  allocation  of  its  targeted 
assistance  funds  if  it  so  chooses; 
however,  a  State  may  not  assign  a 
greater  weight  to  welfare  data  than  it  has 
assigned  to  population  data  in  its 
allocation  formula.  In  addition,  if  a  State 
chooses  to  allocate  its  FY  1996  targeted 
assistance  funds  in  a  manner  difierent 
from  the  formula  set  forth  in  the  final 
notice,  the  FY  1996  allocations  and 
methodology  proposed  by  the  State 
must  be  included  in  the  State’s 
application  for  ORR  review  and 
approval. 

Applications  submitted  in  response  to 
the  final  notice  are  not  subject  to  review 
by  State  and  areawide  clearinghouses 
under  Executive  Order  12372, 
“Intergovermnental  Review  of  Federal 
Programs.” 

VI.  Qualification  and  Allocation 
Formulas 

Beginning  with  FY  1996,  ORR 
proposes  to  eliminate  the  formulas  used 
to  date  for  qualification  for,  and 
allocation  of,  targeted  assistance  funds 
and  replace  them  with  new  formulas  in 
keeping  with  §  400.315  in  ORR’s  final 
rule  which  limits  the  use  of  targeted 
assistance  funds  to  serving  refugees  who 
have  been  in  the  U.S.  5  years  or  less. 

A.  Qualifying  New  Counties 

In  order  to  qualify  for  application  for 
FY  1996  targeted  assistance  funds,  a 
county  (or  group  of  adjacent  counties 
with  the  same  Standard  Metropolitan 
Statistical  Area,  or  SMSA)  or 
independent  city,  would  be  required  to 
rank  above  a  selected  cut-off  point  of 
jurisdictions  for  which  data  were 
reviewed,  based  on  two  criteria:  (1)  The 
number  of  refugee/entrant  arrivals 
placed  in  the  county  during  the  most 
recent  5-year  period  (FY  1991 — FY 
1995);  and  (2)  the  5-year  refugee/entrant 


pHjpulation  as  a  percent  of  the  county 
overall  population. 

Welfare  dependency  will  no  longer  be 
used  as  a  qualifying  criterion  since 
welfare  dependency  data  for  refugee 
AFDC  recipients  have  not  been  available 
at  the  national  level  since  FY  1989. 

Each  county  would  be  ranked  on  the 
basis  of  its  5-year  arrival  population  and 
its  concentration  of  refugees,  with  a 
relative  weighting  of  2  to  1  respectively, 
because  we  believe  that  large  numbers 
of  refugee/entrant  arrivals  into  a  county 
create  a  significant  impact,  regardless  of 
the  ratio  of  refugees  to  the  county 
general  population. 

Each  county  would  then  be  ranked  in 
terms  of  the  sum  of  a  county’s  rank  on 
refugee  arrivals  and  its  rank  on 
concentration.  To  qualify  for  targeted 
assistance,  a  county  would  have  to  rank 
within  the  top  38  counties.  ORR  has 
decided  to  limit  the  number  of  qualified 
counties  to  the  top  38  counties  in  order 
to  target  a  sufficient  level  of  funding  to 
the  most  impacted  counties. 

ORR  has  screened  data  on  all  counties 
that  have  received  awards  for  targeted 
assistance  since  FY  1983  and  on  all 
other  counties  that  could  potentially 
qualify  for  TAP  funds  based  on  the 
criteria  proposed  in  this  notice. 

Analysis  of  these  data  indicates  that:  (1) 
23  counties  which  have  previously 
received  targeted  assistance  would 
continue  to  qualify;  (2)  19  counties 
which  have  previously  received  targeted 
assistance  would  no  longer  qualify;  and 
(3)  15  new  coimties  would  be  qualified. 

Table  1  provides  a  list  of  the  counties 
that  would  remain  qualified  and  the 
new  counties  that  would  qualify,  the 
number  of  refugee/entrant  arrivals  in 
those  counties  within  the  past  5  years, 
the  percent  that  the  5-year  arrival 
population  represents  of  the  overall 
county  population,  and  each  county’s 
rank,  based  on  the  qualification  formula 
described  above.  Table  2  lists  the 
counties  that  have  previously  received 
targeted  assistance  which  would  no 
longer  qualify,  the  number  of  refugee/ 
entrant  arrivals  in  those  counties  within 
the  past  5  years,  the  percent  that  the  5- 
year  arrival  population  represents  of  the 
overall  county  population,  and  each 
county’s  rank,  based  on  the  qualification 
formula. 

The  ORR  Director  proposes  to 
determine  qualification  of  counties  for 
targeted  assistance  funds  once  every 
three  years.  Thus  the  proposed  counties 
listed  in  this  notice  as  qualified  to  apply 
for  FY  1996  TAP  funding  would  remain 
qualified  for  TAP  funding  throu^  FY 
1998.  ORR  does  not  plan  to  consider  the 
eligibility  of  additional  counties  for  TAP 
funding  until  FY  1999,  when  ORR  will 
again  review  data  on  all  counties  that 
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could  potentially  qualify  for  TAP  funds 
based  on  the  criteria  proposed  in  this 
notice.  We  believe  that  a  more  frequent 
redetermination  of  county  qualification 
for  targeted  assistance  would  not 
provide  qualifying  counties  a  sufficient 
period  of  time  within  a  stable  funding 
climate  to  adequately  address  the 
refugee  impact  in  their  counties,  while 
a  less  frequent  redetermination  of 
county  qualification  would  pose  the  risk 
of  not  considering  new  population 
impacts  in  a  timely  manner. 

B.  Allocation  Formula 

Of  the  funds  available  for  FY  1996  for 
targeted  assistance,  $25,317,600  would 
be  allocated  by  formula  to  States  for 
qualifying  coimties  based  on  the  initial 
placements  of  refugees,  Amerasians,  and 
entrants  in  these  counties  during  the  5- 
year  period  from  FY  1991  tlirou^  FY 
1995  (October  1, 1990 — September  30, 
1995). 

At  this  time,  ORR  entrant  arrival  data 
do  not  include  Cuban  parolees  who 
came  to  the  U.S.  directly  firom  Havana 
in  FY  1995  under  the  U.S.  Bilateral 


Agreement  with  Cuba.  Reliable  data  on 
these  parolees  are  difficult  to  obtain 
since  these  parolees  are  not  resettled 
through  sponsoring  agencies.  We  hope 
to  be  able  to  establish  a  method  for 
obtaining  reliable  arrival  data  on  these 
entrants  in  the  future.  States  that  wish 
to  receive  credit  for  its  Cuban  parolee 
population  that  came  directly  from 
Havana  in  FY  1995,  may  submit 
evidence  to  ORR  during  the  30-day 
comment  period  for  consideration. 
Evidence  should  include  the  parolee’s 
name,  alien  number,  date  of  birth,  and 
date  of  arrival. 

In  the  final  notice,  allocation  amounts 
may  reflect  final  adjustments  in  FY  1995 
arrival  data  in  some  States. 

C.  Allocation  Formula  for  Communities 
Affected  by  Recent  Cuban/Haitian 
Arrivals 

Allocations  for  recent  Cuban  and 
Haitian  entrant  arrivals  are  based  on 
entrant  arrival  numbers  during  the  5- 
year  period  beginning  October  1, 1990 
through  September  30, 1995. 

Allocations  are  limited  to  targeted 


assistance  counties  that  received  900  or 
more  Cuban  and  Haitian  arrivals  during 
the  5-year  period.  We  have  limited 
allocations  to  counties  with  at  least  900 
entrants  to  target  these  resources  on  the 
most  impacted  counties. 

VII.  Allocations 

Table  3  lists  the  proposed  qualifying 
counties,  the  number  of  refugee/entrant 
arrivals  in  those  counties  during  the  5- 
year  period  firom  October  1, 1990- 
September  30, 1995,  the  proposed 
amount  of  each  county’s  allocation 
based  on  its  5-year  arrival  population, 
the  number  of  Cuban  and  Haitian 
entrant  arrivals  in  each  county  during 
FY  1991-FY  1995,  the  allocation 
amount  for  each  county  that  received 
900  or  more  entrants  during  the  5-year 
period,  and  the  total  proposed  FY  1996 
allocation  for  each  coxmty. 

Table  4  provides  State  totals  for 
targeted  assistance  allocations. 

Table  5  indicates  the  areas  that  each 
proposed  qualified  county  represents. 


Table  1.— Top  38  Counties  Eligible  for  Targeted  Assistance 

(Targeted  Assistance  Counties  Proposed  for  Continuation] 


5-year 
rival  pop. 

Concentra¬ 
tion  percent 

Rank 

5,915 

0.4624 

24 

6,856 

1.0271 

7 

1,885 

1.0566 

37 

26,216 

1.0876 

4 

12,967 

1.2454 

5 

13,571 

0.5433 

14 

11,798 

0.7357 

11 

3,016 

0.6275 

28 

18,395 

1.2283 

3 

30,383 

0.3428 

20 

45,405 

2.3440 

1 

3,517 

0.4073 

35 

18,969 

0.3498 

1 

6,298 

0.9486 

13 

5,322 

'  0.5155 

22 

4,811 

0.9904 

15 

87,553 

1.1957 

2 

11,454 

0.8110 

9 

8,642 

0.5450 

16 

13,360 

0.4420 

17 

11,328 

0.4020 

23 

4,847 

0.5054 

25 

17,618 

0.8930 

6 

4,467 

0.7360 

18 

3,267 

0.4855 

33 

5,761 

1.0554 

1 

6,580 

1.0139 

10 

2,784 

0.8510 

7 

3,568 

0.4848 

29 

4,100 

0.3784 

38 

5,442 

1.3719 

8 

2,894 

1.3546 

19 

2,776 

0.5776 

36 

2,154 

1.0153 

34 

3,495 

0.4895 

30 

2,300 

0.9169 

43 

3,308 

0.6476 

26 

County  and  state 


Alameda,  CA  . 

Fresno,  CA  . 

Merced,  CA  . 

Orange,  CA  . 

Saaamento,  CA . 

San  Diego,  CA  . 

San  Francisco,  CA  . 

San  Joaquin,  CA  . 

Santa  Clara,  CA  . 

Los  Angeles,  CA  . 

Dade,  FL . 

Palm  Beach,  FL . 

Cook/Kane,  IL . 

Suffolk,  MA  . 

Hennepin,  MN  . 

Ramsey,  MN . 

New  York,  NY . 

Multnomah,  OR  . 

Philadelphia,  PA . 

DaUas/Tarrant,  TX  . 

Harris,  TX  . . . 

Fairfeix,  VA . . . 

King,  WA  . 

New  Counties  That  Would  Qualify: 

District  of  Columbia . 

Duval,  FL . 

De  Kalb,  GA . 

Fulton,  GA . 

Polk,  lA . 

City  of  Baltimore,  MD . 

Oakland,  Ml . 

City  of  St  Louis,  MO . 

Lancaster,  NE  . 

Bernalillo,  NM . . 

Broome,  NY . 

Monroe,  NY . 

Oneida,  NY . . 

Davidson,  TN  . 
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Table  1.— Top  38  Counties  Eligible  for  Targeted  Assistance— Continued 

[Targeted  Assistance  Counties  Proposed  for  Continuation] 


County  and  state 

5-year 
arrival  pop. 

Concentra¬ 
tion  percent 

Rank 

Richmond,  VA  . 

2,165 

1.0662 

31 

Table  2.— Targeted  Assistance  Counties  That  Would  No  Longer  Qualify 

County  and  state 

5-year 

,  arrival  pop. 

Cortcentra- 
tion  percent 

Rank 

L 

Contra  Costa,  CA . . . . . 

1,748 

0.2175 

87 

Tulare,  CA . 

1,110 

0.3559 

85 

1,258 

0.3395 

81 

Denver,  c6  . . . — . . 

Broward,  FL . 

5,472 

3,356 

0.3061 

0.2673 

39 

51 

2,610 

0.3129 

56 

1,363 

0.1630 

110 

1,572 

0.3894 

67 

1,257 

0.1330 

118 

4,528 

0.3047 

48 

3,114 

02227 

62 

3,233 

0.4066 

41 

2,088 

0.2683 

68 

2,726 

0.4929 

45 

Union  NJ . . 

1,218 

0.2466 

101 

1,389 

02329 

96 

2,957 

02511 

60 

1,468 

0.8588 

53 

2,825 

0.4819 

42 

Table  3.— Proposed  Targeted  Assistance  Allocations  by  County:  FY  1996 


County,  state 

Arrivals:  refu¬ 
gee  +  entrant 
1^  1991-1995 

$25,317,600 
Prtmosed  FY 
19%  alloca¬ 
tion 

Entrants  FY 
1991-1995 

j" 

Entrants:  more 
than  900 

$19,000,000 
Proposed  FY 
19%  C/H  allo¬ 
cation 

$44,317,600 
Total  pro¬ 
posed  FY 
19%  alloca¬ 
tion 

A1  AMFDA  CA  . . 

5,915 

$352205 

16 

$352205 

FRFSNO  CA  . 

6'856 

408236 

0 

408236 

1  n.«i  ANCFI  FR  CA 

3o!383 

1,809*136 

604 

1,809,136 

MFRCFn  CA 

i!855 

112241 

0 

112241 

nRANCF  CA 

26  218 

1,561734 

30 

1,561,134 

.RACRAMFNTD  CA 

12*967 

772712 

3 

772.112 

.RAN  niFGn  CA 

13^571 

808276 

370 

808,076 

RAN  FRANRCISCO  CA 

11798 

702!504 

187 

702,504 

.RAN  .lOAQIlIN  CA 

3*016 

179,586 

2 

179,586 

SANTA  Cl  ARA  CA 

18295 

1,095218 

12 

1,0%,318 

PIRTRICT  DF  Cni 

4]467 

265*985 

13 

265,985 

DADE,  FL . . . 

45*405 

2,703211 

33,701 

33,701 

$16,666294 

19,369,905 

ni  i\/Ai  FI  . 

3267 

194,531 

20 

194,531 

PALM  BEACH,  FL  . 

3217 

209,417 

2,757 

2,757 

1,363,430 

1,572,847 

OF  KAI  R  CA 

5,761 

343,035 

18 

343,035 

FI  II  TDN  CA 

61580 

391202 

164 

391,802 

CCCk/KANF  II 

18269 

1,129,497 

321 

1,129,497 

PCI  K  lA 

2784 

165*771 

0 

165,771 

RAI  TIMDRF  MR  1 

3^568 

212,454 

1 

212,454 

SI  IFFni  k  MA 

6298 

375*010 

270 

375,010 

CAKI  AND  Ml 

4^100 

244*132 

8 

244,132 

HFNNFPIN  MN 

6.R22 

316295 

0 

316,895 

PAM.RFY  MN 

4211 

286768 

8 

286,468 

ST  1  C)l  )I.R  MD 1 

5^442 

324*040 

1 

324,040 

1  ANCASTFP  NF 

2  894 

172^321 

5 

172,321 

BERNALILLO,  NM  . 

2,776 

16535 

950 

950 

469,807 

635,102 

PRCOMF  NY 

2,154 

128259 

29 

128,259 

MONRCF  NY 

3^495 

208707 

403 

208,107 

NEW  YORK,  NY  . 

87!553 

5213286 

1,012 

1,012 

500,469 

5,713,755 

ONFIPA  NY 

2,300 

136,952 

1 

136,952 

Ml  II  tnoMAH  cir 

11  454 

682*021 

320 

682,021 

PHII  ARFI  PRIA  PA 

8242 

514^582 

65 

514,582 

DAVIDSON,  TN  . . 

3!308 

196273 

1 

1%.973 

20266 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


Table  3.— Proposed  Targeted  Assistance  Allocations  by  County:  FY  1996— Continued 


County,  state 

Arrivals:  refu¬ 
gee  -1-  entrant 
R'  1991-1995 

$25,317,600 
Pro|:x)sed  FY 
1996  alloca¬ 
tion 

Entrants  FY 
1991-1995 

Entrants:  nwre 
than  900 

$19,000,000 
Proposed  FY 
19%  C/H  allo¬ 
cation 

$44,317,600 
Total  pro¬ 
posed  FY 
1996  alloca¬ 
tion 

nAI  1  A.<VTARRANT,  TX 

13,360 

795,513 

441 

795,513 

HARRIS,  TX  !  , 

11^328 

674’518 

93 

I  1 

1  1  1  1 

674]518 

FAIRFAX,  VA  . 

4’847 

288’61 1 

3 

1  1 

1  1 

288^61 1 

RICHMONn,  VA 

2,165 

1281914 

82 

1  1 

1  1 

128’914 

KINO/.SNnHhMISH,  WA 

171618 

1,049;052 

12 

1  1 

1  1 

Total  . 

425,189 

25,317,600 

41,923 

38,420 

19,000,000 

44,317,600 

^  The  qualifying  local  jurisdiction  is  the  independent  City  of  Baltinriore  and  the  independent  City  of  St.  Lcuis. 


Table  4.— Proposed  Targeted  Assistance  Allocations  by  State:  FY  1996 


CAUFORNIA  . 

DISTRICT  OF  COL 

FLORIDA  . 

GEORGIA  . 

ILLINOIS  . . 

IOWA  . 

MARYLAND  . 

MASSACHUSETTS 

MICHIGAN . 

MINNESOTA  . 

MISSOURI  . 

NEBRASKA  . . 

NEW  MEXICO  . 

NEW  YORK  . 

OREGON  . 

PENNSYLVANIA  ... 

TENNESSEE  . 

TEXAS  . 

VIRGINIA  . 

WASHINGTON  . 

Total  . 


Arrivals: 
Refugee  +  Eiv 
tremt  FY 
1991-1995 

$25,317,600 
Profx>sed  FY 
19%  Alloca¬ 
tion 

$19,000,000 
Proix>sed  FY 
19%  C/H  Allo¬ 
cation 

$44,317,600 
Total  Pro¬ 
posed  FY 
1^  Alloca¬ 
tion 

131,004 

$7,800,548 

$7,800,548 

4,467 

265,985 

265,985 

52,189 

3,107,559 

$18,029,724 

21,137,283 

12,341 

734,837 

734,837 

18,969 

1,129,497 

1,129,497 

2,784 

165,771 

165,771 

3,568 

212,454 

212,454 

6,298 

375,010 

375,010 

4,100 

244,132 

244,132 

10,133 

603,363 

603,363 

5,442 

324,d40 

324,040 

2,894 

172,321 

172,321 

2,776 

165,295 

469,807 

635,102 

95,502 

5,686,604 

500,469 

•  6,187,073 

11,454 

682,021 

682,021 

8,642 

514,582 

514,582 

3,308 

196,973 

1%,973 

24,688 

1,470,031 

1,470,031 

7,012 

417,525 

417,525 

17,618 

1,049,052 

1,049,052 

425,189 

25,317,600 

19,000,000 

44,317,600 

Table  5.— Targeted  Assistance  Areas 


State 

Targeted  assistance  area ' 

Definition 

CA  .... 

ALAMEDA 

CA  .... 

FRESNO 

CA  .... 

LOS  ANGELES 

CA  .... 

MERCED 

CA  .... 

ORANGE 

CA  .... 

SACRAMENTO 

CA  .... 

SAN  DIEGO 

CA  .... 

SAN  FRANCISCO 

MARIN,  SAN  FRANCISCO,  &  SAN  MATEO  COUNTIES 

CA  .... 

SAN  JOAQUIN 

CA  .... 

SANTA  CLARA 

DC  .... 

DISTRICT  OF  COL. 

FL  . 

DADE 

FL  . 

DUVAL 

FL  . 

PALM  BEACH 

GA  .... 

DEKALB 

GA  .... 

FULTON 

IL  . 

COOK/KANE 

lA  . 

POLK 

• 

MD  .... 

CITY  OF  BALTIMORE 

MA  .... 

SUFFOLK 

Ml  . 

OAKLAND 

MN  .... 

HENNEPIN 

MN  .... 

RAMSEY 
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Table  5.— Targeted  Assistance  Areas— Ck)ntlnued 

State 

Targeted  assistance  area' 

Definition 

MO  .... 

CITY  OF  ST.  LOUIS 

NE  .... 

LANCASTER  ^ 

NM  .... 

BERNALILLO 

NY  .... 

BROOME 

NY  .... 

MONROE 

• 

NY  .... 

NEW  YORK 

BRONX,  KINGS,  NEW  YORK,  QUEENS,  &  RICHMOND  COUNTIES. 

NY . 

ONEIDA 

OR  .... 

MULTNOMAH 

CLACKAMAS,  MULTNOMAH,  &  WASHINGTON  COUNTIES,  OR.  &  CLARK  COUNTY, 

WA. 

PA . 

PHILADELPHIA 

TN . 

DAVIDSON 

TX . 

DALLAS/TARRANT 

TX . 

HARRIS 

VA . 

FAIRFAX 

FAIRFAX  COUNTY  &  THE  INDEPENDENT  CITIES  OF  ALEXANDRIA,  FAIRFAX  AND 

FALLS  CHURCH. 

VA . 

RICHMOND 

WA  .... 

KING/SNOHOMISH 

'  Consists  of  named  county/counties  unless  otherwise  defined.  • 


Vin.  Application  and  Implementation 
Process 

Under  the  FY  1996  targeted  assistance 
program.  States  may  apply  for  and 
receive  grant  awards  on  behalf  of 
qualified  counties  in  the  State.  A  single 
allocation  will  be  made  to  each  State  by 
ORR  on  the  basis  of  an  approved  State 
application.  The  State  agency  will,  in 
turn,  receive,  review,  and  determine  the 
acceptability  of  individual  county 
tareeted  assistance  plans. 

ftirsuant  to  §  400.210(b),  FY  1996 
targeted  assistance  funds  must  be 
obligated  by  the  State  agency  no  later 
than  one  year  after  the  end  of  the 
Federal  fiscal  year  in  which  the 
Department  awarded  the  grant.  Funds 
must  be  liquidated  within  two  years 
after  the  end  of  the  Federal  fiscal  year 
in  which  the  Department  awarded  the 
grant.  A  State’s  final  financial  report  on 
targeted  assistance  expenditures  must 
be  received  no  later  than  two  ye6U^  after 
the  end  of  the  Federal  fiscal  year  in 
which  the  Department  awarded  the 
grant.  If  final  reports  are  not  received  on 
time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations,  on  the  basis  of 
a  State’s  last  filed  report. 

Although  additional  funding  for 
communities  affected  by  Cuban  and 
Haitian  entrants  and  refiigees  whose 
arrivals  in  recent  years  have  increased  is 
part  of  the  appropriation  amount  for 
targeted  assistance,  the  scope  of 
activities  for  these  additional  funds  will 
be  administratively  determined. 
Applications  for  these  funds  are 
therefore  not  subject  to  provisions 
contained  in  this  notice  but  to  other 
requirements  which  will  be  conveyed 
separately.  Similarly,  the  requirements 
regarding  the  discretionary  portion  of 
the  targeted  assistance  appropriation 


will  be  addressed  separately  in  the  grant 
announcement  for  those  funds. 

IX.  Application  Requirements 

In  applying  for  targeted  assistance 
funds,  a  State  agency  is  required  to 
provide  the  following: 

A.  Assurance  that  effective  October  1, 
1995,  targeted  assistance  funds  will  be 
used  in  accordance  with  the  new  ORR 
regulations  published  in  the  Federal 
Register  on  June  28, 1995. 

B.  Assurance  that  targeted  assistance 
funds  will  be  used  primarily  for  the 
provision  of  services  which  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year’s 
participation  in  the  targeted  assistance 
program.  States  must  indicate  what 
percentage  of  FY  1996  targeted 
assistance  formula  allocation  funds  that 
are  used  for  services  will  be  allocated 
for  employment  services. 

C.  Assurance  that  targeted  assistance 
funds  will  not  be  used  to  ofiset  funding 
otherwise  available  to  counties  or  local 
jurisdictions  fi-om  the  State  agency  in  its 
administration  of  other  programs,  e.g. 
social  services,  cash  and  m^ical 
assistance,  etc. 

D.  Identification  of  the  local 
administering  agency. 

E.  The  amount  of  funds  to  be  awarded 
to  the  targeted  coimty  or  counties.  If  a 
State  with  more  than  one  qualifying 
targeted  assistance  county  chooses  to 
allocate  its  targeted  assistance  funds 
differently  from  the  formula  allocation 
for  counties  presented  in  the  ORR 
targeted  assistance  notice  in  a  fiscal 
year,  its  allocations  must  be  based  on 
the  State’s  population  of  refugees  who 
arrived  in  the  U.S.  during  the  most 
recent  5-year  period.  A  State  may  use 
welfare  data  as  an  additional  factor  in 
the  allocation  of  targeted  assistance 


funds  if  it  so  chooses;  however,  a  State 
may  not  assign  a  greater  weight  to 
welfare  data  than  it  has  assigned  to 
population  data  in  its  allocation 
formula.  The  application  must  provide 
a  description  of,  and  supporting  data 
for,  the  State’s  proposed  allocation  plan, 
the  data  to  be  used,  and  the  proposed 
allocation  for  each  coimty. 

In  instances  where  a  State  receives 
targeted  assistance  funding  for  impacted 
counties  contained  in  a  standard 
metropolitan  statistical  area  (SMSA) 
which  includes  a  county  or  counties 
located  in  a  neighboring  State,  the  State 
receiving  those  funds  must  provide  a 
description  of  coordination  and 
planning  activities  undertaken  with  the 
State  Refugee  Coordinator  of  the 
neighboring  State  in  which  the 
impacted  county  or  counties  are  located. 
Those  planning  and  coordination 
activities  should  result  in  a  proposed 
allocation  plan  for  the  equitable 
distribution  of  targeted  assistance  funds 
by  county  based  on  the  distribution  of 
the  eligible  population  by  county  within 
the  SMSA.  The  proposed  allocation 
plan  must  be  included  in  the  State’s 
application  to  ORR. 

F.  A  description  of  the  State’s 
guidelines  for  the  required  content  of 
county  targeted  assistance  plans  and  a 
description  of  the  State’s  review/ 
approval  process  for  such  county  plans. 
Acceptable  county  plans  must 
minimally  include  the  following: 

1.  Assurance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  new  ORR  regulations  published  in 
the  Federal  Register  on  June  28. 1995. 

In  particular,  a  description  of  a  county’s 
plan  to  carry  out  the  requirements  of  45 
CFR  400.156. 

2.  Procedures  for  carrying  out  a  local 
planning  process  for  determining 
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targeted  assistance  priorities  and  service 
strategies.  All  local  targeted  assistance 
plans  will  be  developed  through  a 
planning  process  that  involves,  in 
addition  to  the  State  Refugee 
Coordinator,  representatives  of  the 
private  sector  (for  example,  private 
employers,  private  industry  council. 
Chamber  of  Commerce,  etc.),  leaders  of 
refugee/entrant  community-based 
organizations,  voluntary  resettlement 
agencies,  refugees  from  the  impacted 
communities,  and  other  public  officials 
associated  with  social  services  and 
employment  agencies  that  serve 
refugees.  Counties  are  encouraged  to 
foster  coalition-building  among  these 
participating  organizations. 

3.  Identification  of  refugee/entrant 
populations  to  be  served  by  targeted 
assistance  projects!  including 
approximate  numbers  of  clients  to  be 
served,  and  a  description  of 
characteristics  and  needs  of  targeted 
populations.  (As  per  45  CFR  400.314) 

4.  Description  of  specific  strategies 
and  services  to  meet  the  needs  of 
targeted  populations.  These  should  be 
justified  where  possible  through 
analysis  of  strategies  and  outcomes  from 
projects  previously  implemented  under 
the  targeted  assistance  programs,  the 
regular  social  service  programs,  and  any 
other  services  available  to  the  refugee 
population. 

5.  The  relationship  of  targeted 
assistance  services  to  other  services 
available  to  refugees/entrants  in  the 
county  including  State-allocated  ORR 
social  services. 

6.  Analysis  of  available  employment 
opportunities  in  the  local  community. 
Examples  of  acceptable  analyses  of 
employment  opportunities  might 
include  surveys  of  employers  or 
potential  employers  of  refugee  clients, 
surveys  of  presently  effective 
employment  service  providers,  review 
of  studies  on  employment 
opportunities/forecasts  which  would  be 
appropriate  to  the  refugee  populations. 

7.  Etescription  of  the  monitoring  and 
oversight  responsibilities  to  be  carried 
out  by  the  county  or  qualifying  local 
jurisdiction. 

8.  Assurance  that  the  local 
administrative  budget  will  not  exceed 
15%  of  the  local  allocation.  Targeted 
assistance  grants  are  cost-based  awards. 
Neither  a  State  nor  a  coimty  is  entitled 
to  a  certain  amount  for  administrative 
costs.  Rather,  administrative  cost 
requests  should  be  based  on  projections 
of  actual  needs.  Beginning  with  FY  1996 
funds,  all  TAP  counties  will  he  allowed 
to  spend  up  to  15%  of  their  allocation 
on  TAP  administrative  costs,  as  need 
requires.  However,  States  and  counties 
are  strongly  encouraged  to  limit 


administrative  costs  to  the  extent 
possible  to  maximize  available  funding 
for  services  to  clients. 

9.  For  any  State  that  administers  the 
program  directly  or  otherwise  provides 
direct  service  to  the  refugee/entrant 
population  (with  the  concurrence  of  the 
county),  the  State  must  provide  ORR 
with  the  same  information  required 
above  for  review  and  prior  approval. 

G.  All  applicants  must  establish 
targeted  assistance  proposed 
performance  goals  for  each  of  the  6  ORR 
performance  outcome  measures  for  each 
impacted  county’s  proposed  service 
contract(s)  or  sub-grants  for  the  next 
contracting  cycle.  Proposed 
performance  goals  must  be  included  in 
the  application  for  each  performance 
measure.  The  6  ORR  performance 
measures  are:  entered  employments, 
cash  assistance  reductions  due  to 
employment,  cash  assistance 
terminations  due  to  employment,  90- 
day  employment  retentions,  average 
wage  at  placement,  and  job  placements 
with  available  health  benefits.  Targeted 
assistance  program  activity  and  progress 
achieved  toward  meeting  performance 
outcome  goals  are  to  be  reported 
quarterly  on  the  ORR-6,  the  “Quarterly 
Performance  Report.” 

States  which  are  currently  grantees  for 
targeted  assistance  funds  should  base 
projected  annual  outcome  goals  on  past 
performance.  Current  grantees  should 
have  adequate  baseline  data  for  at  least 
3  of  the  6  ORR  performance  outcome 
measures  (entered  employments,  90  day 
retentions,  and  average  wage  at 
placement)  based  on  a  long  history  (in 
some  cases,  as  much  as  12  years)  of 
targeted  assistance  program  experience. 
Where  baseline  data  do  not  exist  for  a 
specific  performance  outcome  measure, 
current  grantees  should  use  available 
performance  data  from  the  current 
targeted  assistance  funding  cycle  to 
establish  reasonable  outcome  goals  for 
contractors  and  sub-grantees  on  all  6 
measures. 

States  identified  as  new  eligible 
targeted  assistance  grantees  are  also 
required  to  set  proposed  outcome  goals 
for  each  of  the  6  ORR  performance 
outcome  measures.  New  grantees  may 
use  baseline  data,  as  available,  and 
current  data  as  reported  on  the  ORR-6 
for  social  services  program  activity  to 
assist  them  in  the  goal-setting  process. 

Proposed  targeted  assistance  outcome 
goals  should  reflect  improvement  over 
past  performance  and  strive  for 
continuous  improvement  during  the 
project  period  from  one  year  to  another. 

H.  An  identification  of  the  contracting 
cycle  dates  for  targeted  assistance 
service  contracts  in  each  county.  States 
with  more  than  one  qualified  county  are 


encomaged  to  ensure  that  all  counties 
participating  in  TAP  in  the  State  use  the 
same  contracting  cycle  dates. 

I.  A  description  of  the  State’s  plan  for 
conducting  fiscal  and  programmatic 
monitoring  and  evaluations  of  the 
targeted  assistance  program,  including 
frequency  of  on-site  monitoring. 

J.  Assurance  that  the  State  will  make 
available  to  the  county  or  designated 
local  entity  not  less  than  95%  of  the 
amount  of  its  formula  allocation  for 
purposes  of  implementing  the  activities 
proposed  in  its  plan,  except  in  the  case 
of  a  State  that  administers  the  program 
locally  as  described  in  item  F9  above. 

K.  A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
a  maximum  of  5%  of  the  total  award  to 
the  State.  Each  total  budget  period 
funding  amount  requested  must  be 
necessary,  reasonable,  and  allocable  to 
the  project.  States  that  administer  the 
program  locally  in  lieu  of  the  county, 
through  a  mutual  agreement  with  the 
qualifying  county,  may  add  up  to,  but 
not  exceed,  10%  of  the  county’s  TAP 
allocation  to  the  State’s  administrative 
budget. 

L.  Assurance  that  the  State  will  follow 
or  mandate  that  its  sub-recipients  will 
follow  appropriate  State  procurement 
and  contract  requirements  in  the 
acquisition,  administration,  and 
management  of  targeted  assistance 
service  contracts. 

X.  Reporting  Requirements 

Effective  January  1, 1996,  States  will 
be  required  to  submit  quarterly  reports 
on  the  outcomes  of  the  targeted 
assistance  program,  using  Schedule  A 
and  Schedule  C  of  the  new  ORR-6 
Quarterly  Performance  Report  form 
which  was  sent  to  States  in  ORR  State 
Letter  95-35  on  November  6, 1995. 

Dated:  April  29, 1996. 

Lavinia  Limon, 

Director,  Office  of  Refugee  Resettlement 
(FR  Doc.  96-11145  Filed  5-03-96;  8:45  am) 
BILUNQ  CODE  4184-«1-P 


Office  of  Refugee  Resettlement 

Refugee  Resettlement  Program: 
Proposed  Allocations  to  States  of  FY 
1996  Funds  for  Refugee  Social 
Services 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS. 

ACTION:  Notice  of  proposed  allocations 
to  States  of  FY  1996  ^nds  for  refugee  ^ 
social  services. 


'  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43,  “Requirements  for 
documentation  of  refugee  status,”  eligibility  for 
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SUMMARY:  This  notice  announces  the 
proposed  allocations  to  States  of  FY 
1996  funds  for  social  services  under  the 
Refugee  Resettlement  Program  (RRP).  In 
the  final  notice,  allocation  amounts 
could  be  adjusted  slightly  based  on  final 
adjustments  in  FY  1995  arrivals  in  some 
States.  This  notice  reflects  the  new 
social  service  provisions  in  the  final 
rule  published  in  the  Federal  Register 
on  June  28, 1995,  (60  FR  33584)  which 
became  effective  October  1, 1995.  This 
notice  discontinues  the  special 
discretionary  funds  set-aside  for 
services  to  former  political  prisoners 
from  Vietnam. 

EFFECTIVE  DATE:  Comments  on  the 
proposed  allocations  contained  in  this 
notice  must  be  received  by  June  5, 1996. 
ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Toyo  A.  Biddle,  Office 
of  Reffigee  Resettlement,  Administration 
for  Children  and  Families,  370  L’Enfant 
Promenade,  SW.,  Washington,  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 

Toyo  Biddle  (202)  401-9250. 

SUPPLEMENTARY  INFORMATION: 

I.  Amounts  Proposed  For  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $80,802,000  in  FY 
1996  refugee  social  service  funds  as  part 
of  the  FY  1996  appropriation  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  104—134). 

Of  the  total  of  $80,802,000,  the 
Director  of  ORR  proposes  to  make 
available  to  States  $68,681,700  (85%) 
under  the  allocation  formula  set  out  in 
this  notice.  These  funds  would  be  made 
available  for  the  purpose  of  providing 
social  services  to  refiigees.  We  are 
discontinuing  in  FY  1996  the  special 
$2,000,000  discretionary  funds  set-aside 


refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  96-422); 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  AppropriaUons  Act,  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  100-202);  and  (3)  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  title  □  of 
the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Acts,  1989  (Pub. 
L.  108-461),  1990  (Pub.  L  101-167),  and  1991  (Pub. 
L.  101-513).  For  convenience,  the  term  "refugee”  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  specific  context  indicates 
otherwise. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 
admissions  are'not  eligible  to  be  served  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
period  of  coverage  under  their  sponsoring  agency’s 
agreement  with  the 'Department  of  State— usually 
two  years  fiom  their  date  of  arrival  or  until  they 
obtain  permanent  resident  alien  status,  whichever 
comes  first 


for  services  to  former  political  prisoners 
from  Vietnam.  However,  ORR  expects 
States  to  address  the  special  needs  of 
former  political  prisoners  from  Vietnam 
through  their  regular  refugee  social 
service  funds  as  part  of  the  States’  5- 
year  eligible  service  population. 

Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
service  allocation  include  refugees. 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  served  through  funds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  or 
indicate  in  its  refugee  program  State 
plan  that  Cuban/Haitian  entrants  will  be 
served  in  order  to  use  funds  on  behalf 
of  entrants  as  well  as  refugees.) 

The  Director  proposes  to  allocate 
$68,681,700  to  States  on  the  basis  of 
each  State’s  proportion  of  the  national 
population  of  refugees  who  had  been  in 
the  U.S.  3  years  or  less  as  of  October  1, 
1995  (including  a  floor  amount  for 
States  which  have  small  refugee 
populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  “funds  available  for  a  fiscal  year 
for  grants  and  contracts  [for  social 
services]  *  *  *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year.’’ 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29, 1991,  section  I, 
“Allocation  Amounts’’  (56  ra  42745),  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  is 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000,  then — 

(1)  a  base  amoimt  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  for  a  State  with  more  than  50 
reffigees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refiigees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
imder  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  State. 


ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,300  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  is  expected  to  be  used  by  ORR 
on  a  discretionary  basis  to  provide 
funds  for  individual  projects  intended 
to  contribute  to  the  efiectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  Grant  annoimcements  on 
discretionary  initiatives  will  be  issued 
separately. 

Population  to  be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  current 
requirements  of  45  CFR  Part  400 
Subpart  I — Refugee  Social  Services, 
States  are  not  required  to  limit  soda! 
service  programs  to  refugees  who  have 
been  in  the  U.S.  only  3  years.  However, 
efiective  October  1, 1995,  imder  new 
regulations  published  in  the  Federal 
Register  on  Jime  28, 1995,  (60  FR 
33584),  States  may  not  provide  services 
funded  by  this  notice,  except  for  referral 
and  interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months  (5  years).  States  may. 
however,  continue  to  provide 
employability  services  through 
September  30, 1996,  or  until  the 
services  are  completed,  whichever 
occurs  first,  to  refugees  who  have  been 
in  the  U.S.  for  more  than  60  months, 
who  were  receiving  employability 
services,  as  defined  in  §  400.154,  as  of 
September  30, 1995,  as  part  of  an 
employability  plan. 

In  accordance  with  §  400.147,  States 
are  required  to  provide  services  to 
refugees  in  the  following  order  of 
priority,  except  in  certain  individual 
extreme  circiunstances:  (a)  All  newly 
arriving  refugees  during  their  first  year 
in  the  U.S.,  who  apply  for  services:  (b) 
refugees  who  are  receiving  cash 
assistance;  (c)  unemployed  refugees 
who  are  not  receiving  cash  assistance; 
and  (d)  employed  refiigees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
imder  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations  at  45  CFR  400.208, 
services  may  be  provided  to  a  U.S.-born 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or.  if  only  one 
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parent  is  present,  in  which  that  parent 
is  a  refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  100-461),  services  may  be 
provided  to  an  Amerasian  from  Vietnam 
who  is  a  U.S.  citizen  and  who  enters  the 
U.S.  after  October  1, 1988. 

Service  Priorities 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end.  States  are  required  to  ensure 
that  a  coherent  family  self-sufficiency 
plan  is  developed  for  each  eligible 
family  that  addresses  the  family’s  needs 
frnm  time  of  arrival  until  attainment  of 
economic  independence.  (See  §§  400.79 
and  400.156(g).)  Each  family  self- 
sufficiency  plan  should  address  a 
family’s  ne^s  for  both  emplo)rment- 
related  services  and  other  needed  social 
services.  The  family  self-sufficiency 
plan  must  include:  (1)  A  determination 
of  the  income  level  a  family  would  have 
to  earn  to  exceed  its  cash  grant  and 
move  into  self-support  without  sufrering 
a  monetary  penalty;  (2)  a  strategy  and 
timetable  for  obtaining  that  level  of 
family  income  through  the  placement  in 
employment  of  sufficient  numbers  of 
employable  family  members  at 
sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  and  in  keeping  with  §  400.145, 
States  must  ensure  that  women  have  the 
same  opportunities  as  men  to 
participate  in  all  services  funded  under 
this  notice,  including  job  placement 
services.  In  addition,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  maimer  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensm«  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
management  and  board  positions  in 
agencies  that  serve  refugees.  In  order  to 
facilitate  refugee  self-support,  the 
Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  for 
children  in  order  to  allow  women  with 
children  the  opportunity  to  participate 
in  employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  services  program. 
Refugees  who  are  participating  in 


employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  day  care  funded  by  refugee 
social  service  dollars  should  be  limited 
to  one  year  after  the  refugee  becomes 
employed.  States  are  expected  to  use 
day  care  funding  from  other  publicly 
funded  mainstream  programs  as  a  prior 
resource  and  are  expected  to  work  with 
service  providers  to  assure  maximum 
access  to  other  publicly  funded 
resources  for  day  care. 

In  accordance  with  §  400.146  in  the 
new  regulations,  social  service  funds 
must  be  used  primarily  for 
employability  services  designed  to 
enable  refugees  to  obtain  jobs  within 
one  year  of  becoming  enrolled  in 
services  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Social  services  may  continue  to  be 
provided  after  a  refugee  has  entered  a 
job  to  help  the  refugee  retain 
employment  or  move  to  a  better  job. 
Social  service  funds  may  not  be  used  for 
long-term  training  programs  such  as 
vocational  training  that  last  for  more 
than  a  year  or  educational  programs  that 
are  not  intended  to  lead  to  employment 
within  a  year. 

In  accordance  with  §  400.156,  refugee 
social  services  must  be  provided,  to  die 
maximum  extent  feasible,  in  a  manner 
that  is  culturally  and  linguistically 
compatible  with  a  refugee’s  language 
and  cultural  background.  In  light  of  the 
increasingly  diverse  population  of 
refugees  who  are  resettling  in  this 
country,  refugee  service  agencies  will 
need  to  develop  practical  ways  of 
providing  culturally  and  linguistically 
appropriate  services  to  a  changing 
ethnic  population. 

Services  funded  under  this  notice 
must  be  refugee-specific  services  which 
are  designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job  skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 

English  language  training  must  be  - 
provided  in  a  concurrent,  rather  than' 
sequential,  time  period  with 
employment  or  with  other  employment- 
related  activities. 

When  planning  State  refugee  services. 
States  must  take  into  account  the 
reception  and  placement  (R  &  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative. 

In  order  to  provide  culturally  and 
linguistically  compatible  services  in  as 


cost-efficient  a  manner  as  possible  in  a 
time  of  limited  resources,  ORR 
encourages  States  and  counties  to 
promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  mutual  assistance  associations 
(MAAs),  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  binds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  imder  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  [of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (60  FR  15766,  March  27,  1995). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amotmts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

Funding  to  MAAs 

ORR  no  longer  provides  set-aside 
funds  to  refugee  mutual  assistance 
associations  as  a  separate  component 
under  the  social  service  notice;  instead 
we  have  folded  these  funds  into  the 
social  service  formula  allocation  to 
States.  Elimination  of  the  MAA  set- 
aside,  however,  does  not  represent  any 
reduction  in  ORR’s  commitment  to 
MAAs  as  important  participants  in 
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refugee  resettlement.  believes  that 
the  continued  and/or  increased 
utilization  of  qualified  refugee  mutual 
assistance  associations  in  the  delivery  of 
social  services  helps  to  ensure  the 
provision  of  culturally  and  linguistically 
appropriate  services  as  well  as 
increasing  the  effectiveness  of  the 
overall  service  system.  Therefore,  ORR 
expects  States  to  use  MAAs  as  service 
providers  to  the  maximum  extent 
possible.  ORR  strongly  encourages 
States  when  contracting  for  services, 
including  employment  services,  to  give 
consideration  to  the  special  strengths  of 
MAAs,  whenever  contract  bidders  are 
otherwise  equally  qualified,  provided 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  manner  that  is 
culturally  and  linguistically  compatible 
with  the  backgroimd  of  the  target 
population  to  be  served.  ORR  ^o 
strongly  encourages  MAAs  to  ensure 
that  their  management  and  board 
composition  reflect  the  major  target 
populations  to  be  served.  ORR  exp>ects 
States  to  continue  to  assist  MAAs  in 
seeking  other  public  and/or  private 
funds  for  the  provision  of  services  to 
refugee  clients.  « 

States  may  use  a  portion  of  their 
social  service  grant,  either  through 
contracts  or  through  the  use  of  State/ 
county  staff,  to  provide  technical 
assistance  and  organizational  training  to 
strengthen  the  capability  of  MAAs  to 
provide  employment  services, 
particularly  in  States  where  MAA 
capability  is  weak  or  undeveloped. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit  ' 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

II.  (Reserved  for  Discussion  of 
Comments  In  Final  Notice] 

in.  Allocation  Formula 

Of  the  funds  available  for  FY  1996  for 
social  services,  $68,681,700  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  below,  A 


State’s  allowable  idlocation  is  calculated 
as  follows: 

1.  The  total  amoimt  of  funds 
determined  by  the  Director  to  he 
available  for  tiiis  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1, 1995, 
adjusted  for  estimated  secondary 
miration. 

Tne  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
propos^  allocation  of  funds  in  FY  1996 
are  based  on  data  on  refugee  arrivals 
from  the  ORR  Refugee  Data  System, 
adjusted  as  of  October  1, 1995,  for 
estimated  secondary  migration.  The  data 
base  includes  refugees  of  all 
nationalities,  Amerasians  from  Vietnam, 
and  Cuban  and  Haitian  entrants. 

For  fiscal  year  1996,  ORR’s  proposed 
formula  allocations  for  the  States  for 
social  services  are  based  on  the  numbers 
of  refugees  and  Amerasians  who 
arrived,  and  on  the  numbers  of  entrants 
who  arrived  or  were  resettled,  dining 
the  preceding  three  fiscal  years:  1993, 
1994,  and  1995,  based  on  final  arrival 
data  by  State.  Therefore,  estimates  have 
been  develo{)ed  of  the  numbers  of 
refugees  and  entrants  with  aitival  or 
resettlement  dates  between  October  1, 
1992,  and  September  30, 1995,  who  are 
thought  to  be  living  in  each  State  as  of 
October  1, 1995.  Refugees  admitted 
under  the  Federal  Government’s  private- 
sector  initiative  are  not  included,  since 
their  assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11  on 
secondary  migrants  who  have  resided  in 


the  U.S.  for  36  months  or  less,  as  of 
September  30, 1995.  The  total  migration 
reported  by  each  State  was  summed, 
yielding  in-  and  out-migration  figures 
and  a  net  migration  figure  for  ea^  State. 
The  net  migration  figure  was  applied  to 
the  State’s  total  arrival  figure,  resulting 
in  a  revised  population  estimate. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
in  the  refogee  figures. 

If  a  State  does  not  agree  with  ORR’s 
population  estimate  and  wishes  ORR  to 
reconsider  its  population  estimate,  it 
should  submit  written  evidence  to  ORR, 
including  a  list  of  refugees  identified  by 
name,  alien  number,  date  of  birth,  and 
date  of  arrival.  Listings  of  refugees  who 
are  not  identified  by  their  alien  munbers 
will  not  be  considered.  Such  evidence 
should  be  submitted  separately  from 
comments  on  the  proposed  allocation 
formula  no  later  than  30  days  from  date 
of  pubhcation  of  this  notice  and  should 
be  addressed  to:  Loren  Bussert,  Office  of 
Refugee  Resettlement,  370  L’Enfant 
Promenade,  S.W.,  Washington,  DC 
20447,  Telephone:  (202)  401-4732. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1995,  of  refugees  (col.  1),  entrants  (col. 

2) ,  and  total  refugees  and  entrants  (col. 

3) ;  the  formula  amounts  which  the 
population  estimates  yield  (col.  4);  and 
the  proposed  allocation  amounts  after 
allowing  for  the  minimum  amounts  (col. 
5). 

These  population  estimates  and 
proposed  alloiation  amounts  are 
intended  to  be  as  close  to  the  final 
figures  as  was  possible  at  the  time  they 
were  developed.  However,  revisions 
may  need  to  be  made  to  reflect  final 
adjustments  in  FY  1995  arrival  data  in 
some  States. 

V.  Proposed  Allocation  Amounts 

Funding  will  be  contingent  upon  the 
submittal  and  approval  of  a  State  annual 
services  plan  that  is  developed  on  the 
basis  of  a  local  consultative  process,  as 
required  by  §  400.11(b)(2)  in  the  ORR 
regulations.  The  following  amounts  are 
proposed  for  allocation  for  refugee 
social  services  in  FY  1996: 


Table  1  .—Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1996 


State 

Refugees 

Entrants 

Total  popu¬ 
lation 

Formula 

amount 

Proposed 

allocation 

(1) 

(2) 

(3) 

(4) 

(5) 

Alabama . 

618 

62 

680 

$125,354 

$125354 

Alaska*  . 

0 

0 

0 

0 

t 
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Table  1.— Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1996— Continued 


Arizona  . 

Arkansas . 

California'’ . 

Colorado  . 

Connecticut . 

Delaware  . . 

Dist.  of  Columbia 
Florida . 


Georgia . 

Hawaii  . 

Idaho . 

Illinois . 

Indiana . 

Iowa  . 

Kansas  . 

Kentucky*  . 

Louisiana . 

Maine  . 

Maryland  . 

Massachusetts  .. 

Michigan . 

Minnesota  . 

Mississippi . 

Missouri . 

Montana . 

Nebraska . 

Nevada*  . 

New  Hampshire 

New  Jersey . . 

New  Mexico  . . 

New  York  . 

North  Carolina  .. 
North  Dakota  .... 

Ohio  . 

Oklahoma . 

Oregon  . 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  . 
South  Dakota  ... 

Tennessee  . 

Texas  . 

Utah  . 

Vermont  . 

Virginia . 

Washington  . . 

West  Virginia  ..., 

Wisconsin . 

Wyoming*  . 


Refugees 

Entrants 

Total  popu¬ 
lation 

Formula 

amount 

Proposed 

allocation 

(1) 

(2) 

(3) 

(4) 

(5) 

3,575 

416 

3,991 

735,715 

735,715 

317 

5 

322 

59,359 

100,000 

78,045 

947 

78,992 

14,561,671 

14,561,671 

3,808 

12 

3,820 

704,193 

704,193 

2,903 

206 

3,109 

573,124 

573,124 

89 

5 

94 

17,328 

75,000 

1,753 

10 

1,763 

324,998 

324,998 

13,823 

32,158 

45,961 

8,476,304 

8,476,304 

9,811 

192 

10,003 

1,843,989 

1,843,989 

758 

0 

758 

139,732 

139,732 

1,086 

4 

1,090 

200,935 

200,935 

12,644 

267 

12,911 

2,380,060 

2,380,060 

1,140 

12 

1,152 

212,364 

212,364 

3,461 

4 

3,465 

638,751 

638,751 

2,112 

11 

2,123 

391,362 

391,362 

2,301 

164 

2,465 

454,407 

454,407 

2,030 

217 

2,247 

414,220 

414,220 

724 

1 

725 

133,649 

133,649 

6,311 

140 

6,451 

1,189,201 

1,189,201 

10,009 

164 

10,173 

1,875,328 

1,875,328 

7,724 

187 

7,911 

1,458,342 

1,458,342 

9,846 

20 

9,866 

1,818,734 

1,818,734 

111 

32 

143 

26,361 

75JX)0 

4,998 

22 

5,020 

925,405 

925,405 

182 

0 

182 

33,551 

75,000 

1,847 

6 

1,853 

341,589 

341,589 

769 

732 

1,501 

276,700 

276,700 

686 

1 

687 

126,644 

126,644 

6,369 

1,150 

7,519 

1,386,080 

1,386,080 

948 

889 

1,837 

338,639 

338,639 

60,186 

1,116 

61,302 

11,300,632 

11,300,632 

3,221 

20 

3,241 

597,458 

597,458 

1,044 

3 

1,047 

193,008 

193,008 

5,094 

20 

5,114 

942,733 

942,733 

1,351 

12 

1,363 

251,260 

251,260 

5,149 

273 

5,422 

999,511 

999,511 

9,762 

132 

9,894 

1,823,896 

1,823,896 

656 

3 

659 

121,482 

121,482 

503 

2 

505 

93,094 

100,000 

658 

0 

658 

121,298 

121,298 

3,408 

64 

3,472 

640,041 

640,041 

15,885 

920 

16,805 

3,097,895 

3,097,895 

1,774 

0 

1,774 

327,026 

327,026 

720 

0 

720 

132,727 

132,727 

5,922 

172 

6,094 

1,123,390 

1,123,390 

19,075 

20 

19,095 

3,520,041 

3,520,041 

27 

1 

128 

5,162 

75,000 

5,096 

13 

5,109 

941,812 

941,812 

0 

0 

0 

0 

0 

330,329 

40,807 

371,136 

68,416,555 

68,681,700 

‘Alaska  and  Wyoming  no  longer  participate  in  the  Refugee  Program. 

'>A  portion  of  the  California  allocation  is  expected  to  t>e  awarded  to  continue  a  Wilson/Fish  project  in  San  Diego. 
*The  allocation  for  Kentucky  and  Nevada  is  expected  to  be  awarded  to  continue  a  Wilson/Fish  project. 


VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance— State 
Administered  Programs) 


Dated;  April  29, 1996. 

Lavinia  Limon, 

Director,  Office  of  Refugee  Resettlement. 
[FR  Doc.  96-11146  Filed  5-3-96;  8:45  am] 


BILUNQ  CODE  4184-01-l> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group 

agency:  Department  of  the  Interior, 
Office  of  the  Secretary. 

ACTION:  Notice  of  meeting. 
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SUMMARY:  The  E)epartment  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 

DATES:  June  5. 1996,  at  9:00  a.m. 
ADDRESSES:  First  floor  conference  room, 
645  “G”  Street,  Anchorage,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  “C”  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
of  America  and  the  State  of  Alaska  on 
August  27, 1991,  and  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  in  settlement  of 
United  States  of  America  v.  State  of 
Alaska,  Civil  Action  No.  A91-081  CV. 
The  agenda  will  include  a  review  of 
current  restoration  activities  and  plans 
for  the  fiscal  year  1997  restoration  work 
plan. 

Dated:  April  30, 1996. 

Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  96-11232  Filed  5-3-96;  8:45  ami 
BIUlINQ  cooe  43io-no-M 


Bureau  of  Land  Management 
[OR-130-1020-00;  QP6-0143] 

Eastern  Washington  Resource 
Advisory  Councii;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Spokane  District. 

NOTICE:  Notice  of  Meeting  of  Standards 
for  Rangeland  Health  and  Livestock 
Grazing  Guidelines  Subgroup  of  the 
Eastern  Washington  Resource  Advisory 
Council. 

ACTION:  Meeting  of  the  Standards  for 
Rangeland  Health  and  Livestock  Grazing 
Guidelines  Subgroup  of  the  Eastern 
Washington  Resource  Advisory  Coimcil; 
May  21  and  22, 1996,  in  Palisades, 
Washington  and  Ephrata,  Washington. 

SUMMARY:  A  meeting  of  the  Standards 
for  Rangeland  Healffi  and  Livestock 
Grazing  Guidelines  Subgroup  of  the 
Eastern  Washington  Resource  Advisory 
Council  will  be  held  on  May  21  and  22, 
1996.  The  meeting  will  ccmvene  at  12:00 
p.m.  (noon).  May  21, 1996,  at  the 
Palisades  Grange,  Palisades, 


Washington,  98854.  A  tour  of  Bureau  of 
Land  Management  lands  in  the  area  will 
occur  until  5:00  p.m.  The  meeting  will 
reconvene  at  8:00  a.m..  May  22, 1996,  in 
Room  218,  Bureau  of  Reclamation 
Office,  32  “C”  Street  N.W.,  Ephrata, 
Washington,  98823.  The  meeting  will 
continue  until  4:00  p.m.  or  until 
conclusion  business.  At  an  appropriate 
time,  the  meeting  will  recess  for 
approximately  one  hour  for  lunch. 
Fliblic  comments  will  be  received  from 
10:00  a.m.  to  10:30  a.m.  on  May  22, 
1996.  The  topics  to  be  discuss^  are 
Standards  for  Rangeland  Health  and 
Livestock  Grazing  Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hubbard,  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  Fancher  Road,  Spcdmne, 
Washington,  99212;  or  call  509-536- 
1200. 

Dated  May  1, 1996. 

Ann  B.  Aldridi, 

Acting  District  Manager. 

[FR  Doc.  96-11285  Filed  5-3-96;  8:45  am] 
BOJJNG  CODE  4310-33-P 


PD-e90-1020-011 

Resource  Advisory  Council  for  Upper 
Snake  River  Districts;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Resource  Advisory  Council 
Meeting  Locations  and  Times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C.,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  the  review  and 
consensus  of  the  draft  healthy  rangeland 
standards  and  guidelines.  All  meetings 
are  open  to  the  public.  The  public  may 
present  written  comments  to  the 
council.  Each  formal  coimcil  meeting 
will  have  a  time  allocated  for  hearing 
pubUc  comments.  The  public  comment 
period  ibr  the  council  meeting  is  listed 
below.  Depending  on  the  number  of 
persons  wishing  to  comment,  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meetings,  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kovar  at  the  Shoshone  Resource  Area 
Office,  P.  O.  Box  2— B,  Shoshone,  ID, 
83352,  (208)  886-7201. 


DATE  AND  TIME:  Date  is  May  14, 1996, 
starts  at  10.00  a.m.  at  the  Health  and 
Welfare  Regional  Office  in  Twin  Falls, 
Idaho.  Public  comments  frnm  10:00 
a.m.-10:30  a.m. 

SUPPLBMBITAL  MFORMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  plrmning  and 
management  issues  associated  with  the 
man^ment  of  the  public  lands. 

FOR  FURm«R  MFORMATION:  Contact 
Debra  Kovar,  Shoshone  Resource  Area 
Office,  P.  O.  Box  2-B,  Shoshone,  ID 
83352,  (208)  886-7201. 

Dated:  April  29, 1996. 

Joe  Kraayoibruik, 

Acting  District  Manager. 

[FR  Doc.  96-11166  Filed  5-06-96;  8:45  am]  * 

BMJJNG  CODE  4310-QO-P 


[NM-010-6700-77/Q010-Q6-0203;  NM«M 
95807] 

Notice  Of  Realty  Action,  Proposed 
Airport  Lease;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  On  January  31, 1996,  the  Cuba 
Regional  Economic  Development  Board 
(CREDB)  filed  an  application  for  an 
airport  lease  pursuant  to  the  Act  of  May 
24, 1928  (49  U.S.C.  211-214),  as 
amended,  for  127.82  acres  of  public  and 
acquired  land  located  in  Sandoval 
County,  New  Mexico.  On  October  25, 
1973,  a  previous  airport  lease  (NMNM 
18702)  was  issued  for  approximately 
127.82  acres  which  also  encompass^ 
the  proposed  lease  area.  The  land  had 
been  continuously  leased  for  airport 
purposes  until  Ortober  25, 1993,  when 
the  lease  expired.  The  proposed  lease 
area  is  described  as  follows: 

New  Mexico  Principal  Meridian 
Public  Laud: 

T.  20  N.,  R.  1  W., 

Sec  20,  EiaSEV«NEV4  and 
SWV«SEV4NP/4; 

Sec.  21,  E>/iiNWV4NWV4  and 
SWV4NWV4NWV4. 

Acquired  Land: 

T.  20  N.,  R.  1  W., 

Sec  20,  lot  1; 

Sec  21,  N’ASW'ANWV., 

SWV4SWV4NWV4,  and 
Nwy4NWV4Swy4. 

The  area  described  contains  approximately 
127.82  acrus. 

SUPPLEMENTARY  INFORMATION:  The  land 
is  not  required  for  any  Federal  piuposes. 
The  lease  is  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  intmest.  The  lease  when 
issued  will  be  subject  to  the  provisions 
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of  the  Airport  Act  of  May  24, 1928,  and 
to  all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

DATES:  On  January  31, 1996,  the  date  the 
application  was  filed,  all  the  above 
described  lands  were  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws  (except  for  lease  under  the 
Airport  Act  of  May  24, 1928).  The 
public  lands  were  segregated  fit>m  the 
operation  of  the  mining  laws  pending 
the  issuance  of  such  regulations  as  the 
Secretary  may  prescribe.  All  of  the 
above  described  lands  remain  open  to 
the  operation  of  the  mineral  leasing 
laws,  the  material  disposal  laws  and  the 


Until  Jime  20, 1996,  interested  parties 
may  submit  comments  to  Hector  A. 
Villalobos,  Area  Manager,  Rio  Puerco 
Resource  Area,  BLM  Albuquerque 
District  Office,  435  Montano  Road  NE., 
Albuquerque,  New  Mexico  87107.  In  the 
absence  of  any  objections,  the  decision 
to  approve  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero,  Realty  Specialist,  BLM 
Rio  Puerco  Resource  Area,  435  Montano 
Road,  NE.,  Albuquerque,  New  Mexico 
87107,  (505)  761-8787. 


Dated:  April  23, 1996. 

Michael  R.  Ford, 

District  Manager. 

(FR  Doc.  96-11158  Filed  5-03  -96;  8:45  am] 
BILUNQ  CODE  4310-FB-P 

[UT-043-1420-00-269Z] 

Filing  of  Plat  of  Survey 

agency:  Bureau  of  Land  Management, 
UT. 

ACTION:  Notice. 

SUMMARY:  These  plats  of  survey  of  the 
following  described  land  have  been 
filed  in  the  Utah  State  Office,  Salt  lake 


Geothermal  Steam  Act. 

City,  Utah: 

Group 

Tp. 

Rge. 

Meridian 

Approved 

T’  pe 

0633 . 

13  S. 

02  E. 

8LM 

95/05/26 

Resurvey. 

0654  . 

10  S. 

01  E. 

8LM 

95/05/26 

Do. 

0750  . 

11  S. 

14  E. 

8LM 

95/09/28 

Do. 

0750  . 

11  S. 

15  E. 

8LM 

95/09/28 

Do. 

0750  . . . . 

12  S. 

14  E. 

8LM 

95/09/28 

Do. 

0751  . 

12  S. 

12  E. 

8LM 

95/09/28 

Do. 

0751  . . . 

12  S. 

13  E. 

8LM 

95/09/28 

Do. 

0759  . . . 

'23S. 

(»E. 

8LM 

95/09/28 

Do. 

0760  . 

30  S. 

03  W. 

8LM 

95/09/28 

Do. 

0761  . 

16  S. 

02  W. 

8LM 

95/09/28 

Do. 

0765  . . . 

19  8. 

26  E. 

8LM 

95/09/28 

Do. 

0796  . 

08  8. 

19  W. 

8LM 

95/09/28 

Do. 

0822  . 

39  8. 

10  W. 

8LM 

95/08/08 

Do. 

S240  . . . 

15  8. 

03  W. 

8LM 

95/09/28 

8upplemental. 

Douglas  M.  Koza, 

Acting  State  Director. 

(FR  Doc.  96-11220  Filed  5-3-96;  8:45  ami 

8IUJN6  CODE  4310-OQ-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Amercian  Cyanamid,  et 
al.,  Qvil  Action  No.  2:93-0654 
(S.D.W.V.),  was  lodged  on  April  24, 

1996  with  the  United  States  District 
Court  for  the  Southern  District  of  West 
Virginia. 

In  the  consent  decree,  the  United 
States  settles  with  53  parties  and 
various  corporate  affiliates.  Those 
parties  will  reimburse  $19.26  million  of 
the  United  States’  past  costs  and 
perform  future  soil  and  groundwater 
clean-up  and  closure  of  an  old 
wastewater  treatment  plant  provided 
that  the  clean-ups  to  lie  selected  are 
premised  upon  projected  future 
industrial  use  of  the  Site  and  that  the 


estimates  of  future  costs  contained  in 
the  EPA  Records  of  Decision  hot  exceed 
respective  thresholds  of  $45  million  for 
soil  and  groimdwater  remediation,  and 
$14  million  for  the  clean-up  of  the 
wastewater  treatment  plant.  One 
defendant.  Chemical  Associates, 
separately  agrees  to  reimbinse  $350,000 
of  the  United  States’  response  costs. 

Moreover,  in  the  consent  decree,  the 
claims  of  certain  defendants  in  this 
action  against  OHM  Remediation 
Services,  Corp.  are  released  and 
resolved.  The  United  States  also  releases 
its  claims  under  Sections  106  and  107 
of  CERCLA,  42  U.S.C.  §§  9607  and  9606, 
and  Section  7003  of  RCRA,  42  U.S.C. 

§  6973,  against  OHM  at  the  Site.  OHM 
in  turn  releases  its  cost  recovery  claims 
and  covenants  not  to  sue  the  United 
States  for  claims  that  were  or  could  have 
been  asserted  in  this  action  by  any  party 
to  the  case  arising  from  response  actions 
at  the  Site. 

The  State  of  West  Virginia,  on  behalf 
of  the  West  Virginia  Department  of 
Environmental  Protection  (“State”),  also 
is  a  party  to  the  decree,  receiving 
$1,150,000  in  past  costs  over  five  years, 
futiue  oversight  costs  of  $30,000  per 
year,  and  $150,000  to  resolve  state 


claims  for  natural  resources  damages 
from  the  settling  parties. 

The  decree  also  resolves  the  liability 
of  the  United  States,  on  behalf  of  the 
Department  of  Defense,  in  the  case.  The 
United  States  will  pay  for  portions  of 
four  remedy  components  associated 
with  the  WWI  era,  for  a  projected  total 
United  States  payment  of  approximately 
$12  million,  depending  on  precise 
future  remedy  costs.  The  decree  resolves 
also  the  liability  of  Hercules,  the 
operator  of  the  WWI  plant,  which  will 
pay  $156,790  toward  future  clean-up  of 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resoiux:es  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  American  Cyanamid,  et  at.  Civil 
Action  No.  2:93-0654  (S.D.W.V.),  DOJ 
Ref.  #90-11-3-706.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  afiected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA. 
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The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $40.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  partial  consent  decree  can 
be  obtained  for  the  additional  amount  of 
$31.00. 

Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section. 
[FR  Doc.  96-11221  Filed  5-3-96;  8:45  am) 

BIUJNQ  CODE  4410-«1-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlied 
Substances;  Notice  of  Registration 

By  Notice  dated  February  2, 1996,  and 
published  in  the  Federal  Register  on 
February  13, 1996,  (61  FR  5571), 
Orpharm  Inc.,  728  West  19th  Street, 
Houston,  Texas  77008,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufactiuer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Methadone  (9250)  . 

II. 

Methadone-intermediate  (9254) 

II. 

Levo-alphacetylmethadoi  (9648) 

II. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C.  §  823(a)  and 
determined  that  the  registration  of 
Orpharm  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §  823 
and  28  C.F.R.  §§  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated;  April  29, 1996. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-11254  Filed  5-3-96;  8:45  am] 
HLUNQ  CODE 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Piusuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provTde 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 

1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  20, 1996,  Penick 
Corporation,  158  Moimt  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application,  which  was  received  for 
processing  on  April  10, 1996,  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Coca  Leaves  (9040)  . . 

II. 

Opium,  raw  (9600) . 

II. 

Opium  poppy  (9650) . . . 

II. 

Opium  Straw  Concentrate  (9670) 

II. 

The  firm  plans  to  import  the  listed 
controlled  substances  for  the 
manufacture  of  bulk  pharmaceutical 
controlled  substances. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47, 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 

1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(SeptembOT  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 


to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  April  30, 1996. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-11215  Filed  5-3-96;  8:45  am] 

aaUNQ  CODE  441<M)»-M 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  qpntrolled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 

1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  27, 1996,  Research 
Biochemicals,  Limited  Partnership, 
Attn:  Richard  Milius,  1—3  Strathmore 
Road,  Natick,  Massachusetts  01760, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 

Dnjg  Schedule 

Methaqualone  (2565)  .  I 

Ibogaine  (7260)  . . .  I 

Tetrahydrocannabinols  (7370)  ....  i 

Bufotenine  (7433)  . .  I 

Dimethyttryptainine  (7435)  _  I 

Etorphine  (except  HO)  (9056)  ....  i 

Methyiphenidate  (1724) .  il 

Pentobafbital  (2270) . It 

Oiprenorphine  (9058) .  II 

Etorphine  Hydrtx:hloride  (9059)  II 

Diphertoxylate  (9170)  .  II 

Metazocine  (9240) . II 

Methadorre  (9250)  . II 

Fentanyl  (9801)  . .  II 

The  firm  plans  to  import  small 
quantities  of  the  controlled  substances 
to  manufacture  laboratory  reference 
standards  and  neurochemicals. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
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controlled  substances  may  file  written 
comments  on  or  dbjections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  wit^  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 

1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  ail  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  II  are  and  wiircontinue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  April  30, 1996. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-11217  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  4410-09-M 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 

1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  14, 1996,  Roberts 
Laboratories,  Inc.,  4  Industrial  Way 
West,  Eatontown,  New  Jersey  07724, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  propiram 


(9649)  a  basic  class  of  controlled 
substance  listed  in  Schedule  1. 

The  firm  plans  to  import  the  propiram 
to  manufacture  in  bulk  for  product 
development. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
-a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 

1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  April  30, 1996. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-11216  Filed  5-3-96;  8:45  am] 
BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  22, 1995,  . 
and  published  in  the  Federal  Register 
on  January  22, 1996,  (61  FR  1604), 
Upjohn  Company,  7171  Portage  Road, 
M.L.  2000—41-109,  Kalamazoo, 
Michigan  49001,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
2,5-Dimethoxyamphetamine  (7396),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C.  823(a)  and 


determined  that  this  registration  of  the 
Upjohn  Company  to  manufacture  the 
listed  controlled  substance  is  consistent 
with  the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28.  CF^  0.100  and  0.104,  the  Deputy 
Assistance  Administration,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  April  29, 1996. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-11255  Filed  5-3-96;  8:45  ami 
BILLING  CODE  441(M)9-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  96-30; 
Exemption  Appiication  No.  D-09904,  et  ai.] 

Grant  of  Individual  Exemptions; 
Aultman  Retirement  Savings  Plan 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  fi'om  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 
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The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Aultman  Retirement  Savings  Plan  (the 
Plan)  Located  in  Canton,  Ohio 

(Prohibited  Transaction  Exemption  96-30; 
Exemption  Application  No.  D-099041 

Exemption 

The  restrictions  of  sections  406(a), 

406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  firom  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
guarantee  (the  Guarantee)  by  Aultman 
Health  Services  Association  (the 
Employer),  the  sponsor  of  the  Plan,  of 
amounts  due  the  Plan  with  respect  to 
four  guaranteed  investment  contracts 
issued  by  Confederation  Life 
(Confederation  Life),  including  the 
Employer’s  potential  cash  advances  to 
the  Plan  (the  Advances)  pursuant  to  the 
Guarantee  and  the  potential  repayment 
of  the  Advances  (the  Repayments); 
provided  that  the  following  conditions 
are  satisfied: 

(A)  All  terms  of  the  transactions  are 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  an 
arm’s-length  transaction  with  an 
unrelated  party; 

(B)  The  Plan  does  not  incrir  any 
expenses  or  pay  any  interest  with 
respect  to  the  transactions; 

(C)  The  Repayments,  if  any,  are 
restricted  to  (1)  excess  Advances  made 
by  the  Employer,  and  (2)  GIC  Proceeds, 
defined  as  all  amounts  actually  received 
by  the  Plan  with  respect  to  the  GICs 
firam  Confederation  Life,  any- 
conservator,  trustee  or  person 
performing  similar  functions  'vith 


respect  to  Confederation  Life  or  acting 
as  siunty  or  insurer  with  respect  to 
Confederation  Life,  and/or  any  state 
guaranty  fund  or  other  entity  paying  the 
obligations  of  Confederation  Life  with 
respect  to  the  GICs; 

(D)  The  Repayments  will  be  made 
only  after  the  Plan  has  recovered, 
through  the  Advances  plus  GIC 
Proceeds,  the  amount  guaranteed  by  the 
Employer  with  respect  to  the  GICs;  and 

(E)  To  the  extent  the  Advances  exceed 
GIC  Proceeds,  repayment  of  the 
difference  will  be  waived. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  13, 1996  at  61  FR  5572. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

C.C.L.  Label,  Inc.  401  (k)  Profit-Sharing 
Plan  (the  Plan)  Located  in  Grand 
Rapids,  Michigan 

(Prohibited  Transaction  Exemption  96-31; 
Exemption  Application  No.  D-1U168] 

Exemption 

The  restrictions  of  sections  406(a), 

406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  firom  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 
the  Plan  of  certain  publicly  traded 
limited  partnership  interests  (the 
Interests)  to  CCL  Label,  Inc.  (CCL),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  pays  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (3)  the 
purchase  price  is  the  greater  of:  (a)  the 
fair  market  value  of  the  Interests  as  of 
the  date  of  the  sale,  or  (b)  the  original 
acquisition  cost  of  the  Interests. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  12, 1996  at  61  FR  10016. 

FOR  FURTHER  INFORMATION  CONTACT.  Ms. 
Karin  Weng  of  the  Department, 
telephone  (2Q2)  219-8881.  (This  is  not 
a  toll-firee  number.) 


Coin  Acceptors,  Inc.  Savings  and 
Protection  Plan  (the  Plan)  Located  in  St 
Louis,  Missouri 

(Prohibited  Transaction  Exemption  96-32; 
Exemption  Application  No.  I>-10183] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  firom  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past  sale 
by  the  Plan  of  certain  publicly  traded 
securities  (the  Securities)  to  ^in 
Acceptors.  Inc.  (Coin  Acceptors),  a  party 
in  interest  Math  respect  to  the  Plan, 
provided  that  the  following  conditions 
were  satisfied:  (1)  The  sale  was  a  one¬ 
time  transaction  for  cash;  (2)  the  Plan 
paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  (3)  the 
purchase  price  was  the  aggregate  fair 
market  value  of  the  Securities  as  of  the 
date  of  the  sale,  as  determined  by  the 
Plan’s  independent  investment  manager 
by  reference  to  the  closing  prices  for  the 
Securities  on  the  New  York  Stock 
Exchange  (NYSE);  and  (4)  the  terms  of 
the  sale  were  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm’s 
length  transaction  with  an  imrelated 
party. 

EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  September  29, 1995. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
prop<^ed  exemption  published  on 
March  5. 1996  at  61  FR  8686. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-firee  number.) 

Gail  L.  Belt  Self  Employed  Retirement 
Plan  (the  Plan)  Located  in  Vienna, 
Virginia 

(Prohibited  Transaction  Exemption  96-33; 
Exemption  Application  No.  E>-10219] 

Exemption 

The  sanctions  resulting  firom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4973(c)(1)  (A) 
t^ugh  (E)  of  the  Code,  shall  not  apply 
to  the  sale  of  a  parcel  of  real  property 
(the  Property)  by  the  Plan  to  Ms.  Gail  L. 
Belt,  a  disqualified  person  with  respect 
to  the  Plan  for  $115,000,  provided  ^e 
following  conditions  are  satisfied:  (a) 
The  sale  is  a  one-time  transaction  for 
cash;  (b)  the  Plan  pays  no  commissions 
or  expenses  in  connection  with  the 
transaction;  (c)  the  Plan  receives  not  less 
than  the  greater  of  the  fair  market  value 
of  the  Property  or  its  cost  in  acquiring 
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the  Property:  (d)  the  fair  market  value  of 
the  Property  has  been  determined  by  a 
qualifi^,  independent  appraiser;  and 
(e)  Ms.  Belt  is  the  only  Plan  participant 
to  be  affected  by  the  transaction,  and 
she  desires  that  the  transaction  be 
consummated.* 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  22, 1996  at  61  FR  11895. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 

.  administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


*  Since  Ms.  Belt  is  the  sole  owner  of  the  Plan 
sponsor  and  the  only  participant  in  the  Plan,  there 
is  no  jurisdiction  under  Title  I  of  the  Act  pursuant 
to  29  CFR  2510.S-3(b].  However,  there  is 
jurisdiction  under  Title  n  of  the  Act  pursuant  to 
sef:tion  4975  of  the  Code. 


Signed  at  Washington,  D.C.,  this  30th  day 
of  April,  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determination, 

Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

(FR  Doc.  96-11118  Filed  5-3-96;  8:45  am] 
BajJNQ  CODE  4610-29-P 


[Application  No.  D-10039,  et  al. 

Proposed  Exemptions;  San  Diego 
Nationai  Bank 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
‘  comment  or  request,  and  (2)  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  thq  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 

Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  &e  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

San  Diego  National  Bank  Deferred 
Savings  Plan  (the  Plan) 

Located  in  San  Diego,  California 
[Application  No.  D-10039] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406  (b)(1)  and  (b)(2), 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  The  past 
acquisition  by  the  Plan  of  certain  stock 
rights  (the  Rights)  pursuant  to  a  stock 
rights  offering  (the  Offering)  by  SDNB 
Financial  Corp.,  a  California  corporation 
(the  Parent),  which  wholly-owns  and  is 
the  parent  company  of  the  San  Diego 
National  Bank  (the  Employer),  the 
sponsor  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan;  (2)  the 
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past  holding  of  the  Rights  during  the 
subscription  period  of  the  Offering;  and 
(3)  the  disposition  or  exercise  of  the 
Rights  hy  the  Plan;  provided  the 
following  conditions  eire  satisfied:  (a) 

The  acquisition  and  holding  of  the 
Rights  by  the  Plan  occurred  in 
connection  with  the  Offering  made 
available  to  all  shareholders  of  the 
common  stock  of  the  Parent;  (b)  all 
holders  of  the  common  stock  of  the 
Parent  were  treated  in  a  like  manner, 
with  respect  to  the  Offering,  including 
the  Plan;  and  (c)  all  decisions  regarding 
the  holding  and  disposition  of  the 
Rights  by  ffie  Plan  were  made  in 
accordance  with  Plan  provisions  for 
individually-directed  investment  of 
participant  accounts  by  the  individual 
participant  whose  account  in  the  Plan 
received  Rights  in  the  Offering,  and  if 
no  instructions  were  received  the  Rights 
were  sold. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  1^  effective  as  of  May  30, 1995. 

Summary  of  Facts  and  Representations 

1.  The  Parent  is  a  registered  bank 
holding  company,  incorporated  in  the 
State  of  California  in  1982,  with  its 
principal  executive  office  located  in  San 
Ehego,  California.  The  principal 
subsidiary  of  the  parent  is  the  Employer, 
a  national  banking  association  located 
in  San  Diego,  California  and  organized 
in  1981,  with  deposits  that  are  insured 
up  to  the  applicable  limits  by  the 
Federal  Deposit  Insurance  Corporation. 
Through  the  Employer  the  Parent 
provides  general  banking  services.  As  of 
June  30, 1995,  the  Parent  had 
consolidated  assets  of  approximately 
$156  million,  consolidated  liabilities  of 
approximately  $145  million  (which 
includes  total  deposits  with  the 
Employer  of  approximately  $125 
million),  and  shareholders  equity  of 
approximately  $11  million. 

As  of  May  30, 1995,  the  opening  date 
of  the  Offering  by  the  parent,  there  were 
issued  and  outstanding  2,048,485  shares 
of  the  common  stock  of  the  Parent  (the 
Common  Stock)  held  by  approximately 
800  shareholders,  which  included  61 
participants  of  the  Plan  with  account 
balances  invested  in  the  Common  Stock. 

The  Common  Stock  is  publicly  traded 
on  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
National  Market  System  (the  NASDAQ). 
The  Rights  were  also  traded  on  the 
NASDACi  with  three  New  York  Qty 
trading  firms  making  a  market  in  the 
Rights. 

2.  The  Plan  is  a  defined  contribution 
plan  that’s  intended  to  satisfy  the 
requirements  of  sections  401(a)  and 
401  (k)  of  the  Code.  The  Plan  had 


approximately  106  participants  and 
beneficiaries  and  total  assets  of 
$1,291,916,  as  of  December  31, 1994. 
Sixty-one  of  the  participants  had  their 
individual  account  balances  in  the  Plan 
invested  in  83,485  shares  of  the 
Common  Stock,  valued  at  $231,331.79, 
as  of  December  31, 1994,  and 
comprising  approximately  18  percent  of 
the  total  assets  in  the  Plan. 

The  Plan  permits  participants  to 
contribute  up  to  10  percent  of  their 
respective  annual  compensation  to  the 
Plan  and  the  Employer  may  match  on  a 
discretionary  basis  any  percentage  of 
each  contribution  by  a  participant  (the 
Matching  Contribution).  The  last 
previous'match  made  by  the  Employer 
was  for  the  plan  year  ended  Elecember 
31, 1990.  Also,  the  employer  may  make 
annual-discretionary  profit  sharing 
contributions,  which  have  been  made  in 
varying  amounts  for  each  Plan  year 
through  December  31, 1990. 

The  Plan  provides  ffiat  funding 
contributions  received  from  Plan 
participants  are  immediately  vested; 
and  the  Matching  Contributions  and 
profit  sharing  contributions  from  the 
Employer  are  vested  according  to  a 
schedule  based  on  length  of  service  with 
the  Employer  by  the  respective 
participants.  The  process  received 
firom  the  sale  of  the  Rights  or  the 
Common  Stock  received  frnm  exercising 
the  Rights  vested  according  to  the 
vesting  schedule  of  the  Plan. 

In  connection  with  the  Offering,  the 
Board  of  Directors  of  the  Employer 
adopted  a  resolution  on  April  26,4995, 
authorizing  a  one-time  special  match  of 
contributions  by  the  Employer  for 
participants  in  the  Plan  who  were  in  the 
employment  of  the  Employer  on  April 

30. 1995.  The  amount  of  the  special 
match  was  equal  to  50  percent  of  the 
amoimt  of  employee  contributions  made 
to  the  Plan  for  the  period  from  January 

1. 1995,  through  April  30, 1995.  The 
special  match  contributed  by  the 
Employer  totalled  $20,657  and  was  paid 
in  cash  and  made  available  for  the 
exercise  of  the  Rights;  or,  if  not  so  used, 
the  remaining  cash  was  to  be  invested 
in  the  Common  Stock. 

The  Plan  permits  its  participants  to 
direct  the  investments  of  their 
individual  accounts  among  four 
investment  funds  (the  Funds),  which 
includes  one  fund  primarily  invested  in 
shares  of  the  Common  Stodc  (the  Parent 
Stock  Fund),  and  three  other  funds 
holding  various  types  of  other  assets. 
Also,  the  Plan  allows  the  participants  to 
elect  to  establish  an  individually 
earmarked  account  if  the  participant 
pays  all  the  fees  and  other  expenses 
necessary  for  the  establishment  and 
maintenance  of  such  accovmt. 


As  to  investing  funding  contributions 
in  the  Plan,  the  participant  may  direct 
his  individual  account  with  respect  to 
(a)  the  voluntary  contributions  made  by 
the  participant  and  (b)  those  voluntary, 
discretionary  contributions  made  by  the 
Employer  firom  its  annual  profits. 
However,  the  participant  may  not  direct 
the  Matching  Contributions  of  the 
Employer,  offier  than  the  limited 
direction  of  the  one-time  special  match 
of  April  26, 1995,  because  the  Matching 
Contributions  of  the  Employer  must  he 
invested  in  the  Common  Stock. 

Participants  elect  their  investment 
options  on  written  forms  that  are 
delivered  to  the  Administrative 
Committee,  which  is  created  by  the 
Board  of  Directors  of  the  Employer  to 
administer  the  Plan  until  successors  are 
appointed.  Four  individuals  frt>m  the 
officers  and  staff  of  the  Employer 
ciurently  make  up  the  Administrative 
Committee.  Among  their  duties  is 
included  the  selecting  of  the  trustee  of 
the  Plan  and  other  professional  and 
administrative  aids. 

The  trustee  of  the  Plan  is  the  Union 
Bank  (the  Trustee),  a  California 
corporation,  located  in  San  Francisco, 
California,  and  which  is  a  subsidiary  of 
the  Bank  of  Tokyo,  a  Japanese 
corporation.!  The  Trustee  acts  as 
custodian  of  Plan  assets,  holding  legal 
title  to  the  assets,  and  executing 
investment  directions  received  firom  the 
Administrative  Committee  in 
accordance  with  the  participant’s 
written  instructions.  The  Administrative 
Committee  reviews  the  investment 
option  forms  executed  by  the 
participants  for  possible  errors,  such  as 
the  failure  of  the  participant  to  sign  or 
give  clear  instructions. 

3.  The  applicant  represents  that  the 
Offering  was  conceived  because  of  an 
agreement  entered  into  on  January  31, 
1995,  by  the  Parent  with  two  limited 
partnerships  of  which  WHR 
.  Management  Corp.  is  the  general  partner 
(collectively,  Wlffi).  The  agreement 
provided  that  WHR  was  to  purchase  by 
March  28, 1995,  24.9  percent  of  the 
Parent’s  issued  and  outstanding 
Common  Stock.  The  purchase  was  made 
as  agreed  with  WHR  obtaining  a  total  of 
510,121  shares  of  Common  Stock  for 
$4.34  per  share  or  for  a  total  sum  of 
$2,213,925. 

Since  the  purchase  by  WHR  at  less 
than  the  then  ciurent  bmk  value 
afforded  WHR  an  opportimity  to 
purchase  stock  at  a  price  that  was 
unavailable  to  the  existing  shareholders 


■  The  Trustee  is  expected  to  merge  in  April  1996 
with  the  Bank  of  Califcvnia,  N.A..  located  in  San 
Francisco,  California,  and  a  subsidiary  of 
Mitsubishi  Bank,  a  Japanese  corporation. 
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through  the  public  market,  the  Parent 
decided  to  make  the  Offering  to  ail  the 
holders  of  the  Common  Stock,  with  the 
exception  of  WHR,  at  the  same  price  of 
$4.34  per  share  that  WHR  had  paid. 

However,  after  the  Offering  was 
completed  WHR,  in  order  to  maintain 
its  parity  of  24.9  percent  ownership  in 
the  Parent,  was  given  the  opportunity  to 
purchase  firom  the  Parent  255,193  shares 
of  additional  Common  Stock  at  $4.34 
per  share  for  an  aggregate  purchase 
price  of  $1,107,538. 

4.  After  filing  a  preliminary 
Registration  Statement  (S-3)  on  March 

31. 1995,  the  Parent  commenced  on  May 

30. 1995,  the  Offering  by  issuing 
transferable  subscription  Rights  to  the 
holders  of  the  Common  Stock,  as  of  the 
close  of  business  on  May  5, 1995,  (the 
Record  Date).^  One  Right  was  issued  for 
each  two  shares  of  Common  Stock  held 
by  the  shareholders,  and  the  number  of 
Rights  so  distributed  was  rounded  up  to 
the  nearest  whole  Right.  Each  Right 
conferred  upon  its  holder  an  entitlement 
(the  Basic  Privilege)  to  purchase  one 
share  of  the  Common  Stock  (an 
Additional  Share)  at  the  exercise  price 
of  $4.34  per  share.  Each  Right  also 
conferred  upon  its  holder  (other  than 
the  Plan)  a  second  privilege  (the 
Oversubscription  Privilege),  allowing 
the  Right  holder,  who  had  exercised  in 
full  the  Basic  Privilege,  to  subscribe  for 
Additional  Shares  not  previously 
subscribed  for  in  the  Basic  Privilege.  If 
there  were  an  insufficient  number  of 
shares  available  to  satisfy  the  demands 
of  the  Oversubscription  Privilege,  the 
available  shares  would  be  allocated  on 

a  pro  rata  basis  among  those  requesting 
the  Oversubscription  Privilege. 

When  exercising  the  Oversubscription 
Privilege  all  funds  submitted  by  the 
holder  of  the  Rights  were  deposited  in 
an  interest  bearing,  escrow  account  with 
the  Subscription  Agent,  the  American 
Transfer  &  Trust  Company.  Ail  the 
interest  earned  in  the  escrow  account 
was  paid  to  the  Parent.  Therefore,  the 
Plan  was  excluded  fi-om  participation  in 
the  Oversubscription  Privilege  in  order 
to  avoid  the  prohibited  transactions 
under  the  Act  arising  from  the  payment 
to  the  Parent  of  the  interest  earned  in 
the  escrow  account. 

In  anticipation  of  the  Offering,  the 
Board  of  Directors  of  the  Employer 
amended  the  Plan  on  May  24, 1995,  to 
permit  each  Plan  participant  who  had  a 
Plan  accoimt  invested  in  the  Parent 
Stock  Fund  on  the  Record  Date  to  direct 
the  Trustee  to  either  exercise  or  sell  all 


2  The  Department  notes  that  the  Rights  do  not  - 
constitute  qualifying  employer  securities  within  the 
meaning  of  section  407(d)(5)  of  the  Act. 


the  Rights  attributable  to  their  involved 
individual  account  in  the  Plan. 

Before  the  amendment  of  May  24, 

1995,  the  participants  of  the  Plan  that 
were  involved  in  the  Offering  had  no 
power  or  authority  under  the  Plan  to 
select  investments  of  the  Matching 
Contributions  of  the  Employer,  because 
these  contributions  were  required  to  be 
allocated  to  the  purchase  of  the 
Common  Stock.  With  the  amendment 
the  Employer  acted  to  permit  the 
involved  participants  to  elect  the 
disposition  of  all  Rights  allocated  to 
their  individual  accounts  in  the  Plan. 
This  decision  to  provide  pass-through 
elections  to  Plan  participants  was  to 
place  the  involved  participants  of  the 
Plan  in  a  like  position  with  other 
shareholders  of  the  Parent  who  were 
receiving  the  Rights.  If  involved 
participants  failed  to  make  an  election 
before  the  Election  Close-Out  Date,  or 
filed  an  invalid  election,  they  were 
deemed  to  have  elected  to  sell  their 
Rights  and  the  Committee  instructed  the 
Trustee  to  sell  those  Rights  in  the  open 
market. 

The  amendment  to  the  Plan  on  May 

24. 1995,  also  established  a  procedure 
for  the  participant  to  give  instructions 
with  respect  to  the  Offering,  and  also 
provided  for  the  one-time  special  match 
of  contributions  to  the  Plan  by  the 
Employer  on  behalf  of  participants 
employed  by  the  Employer  on  April  30, 
1995. 

In  the  initial  stages  of  the  Offering 
which  had  an  expiration  date  on  July 

21. 1995,  a  participant  of  the  Plan  could 
elect  to  exercise  or  sell  a  Right  by 
instructing  the  Committee  to  instruct 
the  Trustee  at  any  time  until  July  12, 
1995,  (the  Election  Close-Out  Date).  The 
Election  Close-Out  Date  was  established 
to  permit  sufficient  time  for  the  Trustee 
to  liquidate  in  an  orderly  manner  the 
assets  in  the  Funds  so  that  the  necessary 
cash  would  be  available  to  exercise  the 
Rights  before  the  expiration  date  of  July 

21. 1995, 

Each  Plan  participant  involved  in  the 
Offering  obtained  his  funds  for  the  $4.34 
exercise  price  needed  to  acquire  the 
Common  Stock  firom  the  following  order 
of  priority:  (a)  First  from  the  one-time 
special  match  of  the  Employer  which 
was  based  on  salary  deferrals  firom 
January  1, 1995,  through  April  30, 1995; 
(b)  second  from  any  salary  deferrals  to 
the  Plan  by  Plan  participants;  tmd  (c) 
third  by  redeeming  investments  in  the 
Funds,  other  than  from  the  Parent  Stock 
Fund,  as  directed  by  the  participant. 
Amounts  that  were  redeemed  or 
realized  from  the  sale  of  assets  in  the 
Funds  prior  to  the  expiration  of  the 
Offering  were  invested  by  the  Trustee  in 
a  short-term  investment  account,  which 


retained  its  earnings,  pending  use  for 
the  payment  of  the  exercise  price  for 
Additional  Shares.  Thus,  Rights  were 
exercisable  by  Plan  participants  only  to 
the  extent  cash  was  available  from  their 
account  balances  in  the  Funds.  If  cash 
was  not  available  from  the  account 
balances  to  pay  the  exercise  price  for 
Additional  Shares,  the  Trustee  was 
instructed  to  sell  the  Rights  not 
exercised  with  the  proceeds  fi'om  such 
sales  credited  to  the  account  balances  of 
the  resTOCtive  involved  participant. 

6.  An  of  the  Rights  were  transferable, 
including  those  Rights  issued  in  the 
Oversubscription  Privilege;  emd, 
although  the  Offering  did  not  guarantee 
that  a  market  would  develop  or  remain 
available  during  the  Offering,  the  Rights 
as  separate  securities  from  the  Common 
Stock,  could  be  traded  on  the  NASDAQ 
under  their  own  symbol,  SDNBR. 

Meetings  were  held  in  April  1995  by 
the  Employer  to  explain  to  the  Plem 
participants  the  Offering  and  its 
ramifications.  The  applicant  represents 
that  questions  firom  participants 
generally  were  concerned  with  the 
following:  (a)  Why  the  cash  used  to 
exercise  the  Rights  was  to  come  only 
from  existing  assets  allocated  to 
involved  participants  individual 
accounts  in  the  Plan,  (b)  could  the 
Rights  held  by  participants’  individual 
accounfs  be  transferred  outside  of  the 
Plan  to  the  individual  participant;  and 
(c)  general  questions  about 
contributions  to  the  Plan. 

There  were  4  Post-Effective 
Amendments  filed  with  the  SEC  before 
the  final  filing  was  made  effective  on 
September  8, 1995,  extending  the 
Offering  to  September  21, 1995.  The 
second  and  third  Post-Effective 
Amendments  provided,  inter  alia  for 
payment  to  registered,  securities  broker- 
dealers  a  commission  of  5  percent  of  the 
aggregate  subscription  price  of  the 
Rights  that  were  exercised  through  their 
facilities.  Post-Effective  Amendment 
number  4  provided,  inter  alia,  for  a  best- 
efforts  underwriting  agreement  between 
the  Parent  and  Torrey  Pines  Securities, 
Inc.,  a  dlalifomia  corporation  (Torrey 
Pines).  Torrey  Pines  agreed  to  act  on  its 
best-efforts  to  underwrite  the  Offering 
by  soliciting  the  exercise  of  the  Rights 
by  3rd  parties,  and  by  soliciting  the 
sales  of  any  unsubscribed  shares  of 
Common  Stock  involved  in  the  Offering 
at  a  sales  price  of  $4.34. 

With  the  extension  of  the  Offering  to 
September  21, 1995,  the  involved 
participants  were  notified  that  they  had 
a  new  Election  Close-Out  Date  of 
September  19, 1995. 

The  applicant  represents  that  at  the 
beginning  of  the  Offering  the  Plan  held 
a  total  of  42,322  Rights  of  which  1,634 
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were  unallocated  because  some 
participants  had  terminated  and  were 
not  fiilly  vested  in  accordance  with  the 
vesting  schedule  set  forth  in  the  Plan.^ 
This  left  40,688  Rights  allocated  to  the 
individual  accounts  of  the  involved 
participants  in  the  Offering.  Four  of  the 
involved  participants  were  part  of  the 
management  of  the  Employer  and  57 
were  from  non-management.  The 
management  participants  were  allocated 
30,512  Rights  of  which  they  exercised 
12,786  Rights  at  the  exercise  price  of 
$4.34  for  the  total  sum  of  $55,491.24. 

The  non-management  involved 
participants  were  allocated  10,176 
Rights  of  which  26  exercised  3,975 
Rights  at  the  exercise  price  of  $4.34  for 
the  total  sum  of  $17,251.50.  All  of  the 
involved  participants  exercised  the  total 
of  16,761  Rights  at  the  exercise  price  of 
$4.34  for  a  total  sum  of  $72,742.74. 

The  4  involved  participants  from 
management  sold  17,726  Rights  and  38 
involved  participants  from  non¬ 
management  sold  6,201  Rights  at  an 
average  of  in  excess  of  $0.01  and  less 
than  $0.02  per  Right. 

The  Ofrering  resulted  in  all  the  Rights 
being  eventually  exercised  and  the 
Parent  receiving  approximately 
$3,339,986,  less  imderwriting  discounts 
and  commissions,  for  the  769,582  Rights 
issued  in  the  Ofrering.  In  addition  WHR 
purchased  an  additional  255,193  shares 
of  common  Stock  for  $1,107,538.  Thus, 
the  Parent  received,  from  the  Offering 
and  the  additional  purchase  by  WHR, 
the  total  sum  of  approximately 
$4,447,524. 

The  Oversubscription  Privilege  was 
exercised  for  2,531  shares  by  two 
shareholders  who  were  imrelated  to  the 
Plan. 

7.  The  applicant  represents  that  the 
Ofrering  and  the  resulting  transactions 
were  in  the  best  interests  of  and 
beneficial  to  the  Plan  and  its 
participants  and  beneficiaries.  Also,  the 
applicant  represents  that  the  rights  of 
the  participants  and  beneficiaries  of  the 
plan  were  protected  in  the  Offering  and 
subsequent  transactions.  The  applicant 
demonstrates  that  all  involved 
participants  were  adequately  notified  in 
advance  of  the  Offering  of  the  procedure 
for  instructing  the  Trustee  of  the 
participant’s  desires  for  execution  under 
the  Offering,  and  all  instructions  given 
by  the  involved  participants  to  the 
Trustee  were  properly  executed. 
Accordingly,  the  applicant  represents 
all  actions  by  the  Trustee  with  respect 
to  the  Offering  were  made  pursuant  to 
expressed  instructions  except  when  the 


^  These  1,634  unallocated  Rights  were  then  sold, 
and  the  proceeds  from  their  sale  will  be  allocated 
at  the  end  of  the  Plan  year  as  a  forfeiture. 


involved  participant  failed  to  act  or 
acted  in  violation  of  the  published 
procediues  and  the  Rights  were  sold  on 
behalf  of  the  involved  participant.  These 
instructions  as  to  the  disposition  of  the 
Rights  upon  the  failure  of  the  involved 
participant  to  act  or  to  give  valid 
instructions  were  fully  disclosed  in  the 
procedural  instructions  given  to  the 
involved  participants.  The  applicant 
further  represents  that  such  instructions 
were  consistent  with  the  nature  of 
participant-directed  investments  under 
a  Plan. 

In  addition,  the  applicant  represents 
that  there  was  no  expense  incurred  by 
the  Plan  frnrn  the  Offering,  and  there 
was  full  disclosure  of  the  Offering  in  the 
public  documents  filed  with  the  SEC. 

8.  In  summary  the  applicants 
represent  that  the  transactions  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 

The  acquisition  of  the  lUghts  by  the  Plan 
resulted  from  an  independent  act  by  the 
Parent  as  a  corporate  act  and  all  holders 
of  the  Common  Stock  were  treated  in  a 
like  manner,  including  the  Plan;  (b)  all 
decisions  with  respect  to  the  Rights 
were  controlled  by  involved 
participants  accounts  pursuant  to  Plan 
provisions  for  individually-directed 
investments  of  such  accounts;  (c)  the 
Rights  and  the  Common  Stock  were 
both  traded  on  NASDAQ  from  which 
current  price  information  was  readily 
ascertainable  as  were  the  terms  and 
conditions  of  the  Offering  from  the 
public  documents  distributed  to  the 
holders  of  the  Common  Stock  and  filed 
with  the  SEC;  and  (d)  there  were  no 
expenses  incurred  by  the  Plan  or  its 
participants  and  beneficiaries  from  the 
Offering  and  the  resulting  transactions; 
and  (e)  if  no  instructions  were  received, 
the  Rights  were  sold. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-froe  number.) 

Fieldcrest  Cannon,  Inc.  Retirement 
Savings  Plan  for  Salaried  Employees, 
and  Fieldcrest  Cannon,  Inc.  Retirement 
Savings  Plan  for  Hourly  Employees  (the 
Plans)  Located  in  Eden,  North  Carolina 

[Application  Nos.  D-10180  &  D-10181] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  F.R.  32836,  32847,  August  10, 1990). 
If  the  exemption  is  granted  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 


resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  proposed 
guaranty  (the  Guaranty)  by  Fieldcrest 
Cannon,  Ihc.  (the  Employer),  the 
sponsor  of  the  Plans,  of  amounts  due  the 
Plans  with  respect  to  three  guaranteed 
investment  contracts  (the  GlCs)  issued 
by  Confederation  Life  Insurance 
Company  (Confederation);  (2)  the 
potential  extensions  of  credit  (the 
Advances)  to  the  Plans  by  the  Employer 
pursuant  to  the  Guaranty;  (3)  the  Plans’ 
potential  repayment  of  the  Advances; 
and  (4)  the  potential  purchase  of  the 
GICs  from  the  Plans  by  the  Employer  for 
cash;  provided  the  following  conditions 
are  satisfied: 

(A)  All  terms  and  conditions  of  such 
transactions  are  no  less  favorable  to  the 
Plans  than  those  which  the  Plans  could 
obtain  in  arm’s-length  transactions  with 
unrelated  parties; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Plans  in  connection  with  the 
transactions; 

(C)  The  proceeds  of  the  Advances  are 
used  solely  in  lieu  of  payments  due 
frcm  Confederation  with  respect  to  the 
GICs; 

(D)  Repayment  of  the  Advances  will 
be  restricted  to  the  GIC  Proceeds, 
defined  as  the  cash  proceeds  obtained 
by  the  Plans  from  or  on  behalf  of 
Confederation  with  respect  to  the  GICs; 

(E)  Repayment  of  the  Advances  will 
be  waiv^  to  the  extent  that  the 
Advances  exceed  the  GIC  Proceeds;  and 

(F)  In  any  sale  of  a  GIC  to  the 
Employer,  the  Plans  will  receive  a 
pui^ase  price  which  is  no  less  than  the 
fair  market  value  of  the  GIC  as  of  the 
sale  date,  and  no  less  than  the  GIC’s 
“Book  Value”  as  defined  below,  plus 
post-maturity  interest,  if  applicable,  at 
the  FIF  Rate  as  defined  below,  less  any 
Advances  made  pursuant  to  this 
exemption  and  any  GIC  Proceeds 
received  with  respect  to  the  GIC,  as  of 
the  sale  date. 

Summary  of  Facts  and  Representations 

Introduction:  The  Plans’  assets 
currently  include  three  guaranteed 
investment  contracts  (the  GICs)  issued 
by  Confederation  Life  Insurance 
Company  (Confederation). 

Confederation  has  been  placed  in 
receivership  and,  consequently, 
payments  and  withdrawals  with  respect 
to  the  GICs  are  prohibited.  The  Plans’ 
sponsor,  Fieldcrest  Cannon,  Inc.  (the 
Employer),  proposes  to  guarantee  that  in 
the  eventual  resolution  of  the 
receivership  the  Plans  will  recover  fully 
its  investments  in  the  GICs,  including 
interest  guaranteed  under  the  GICs 
through  their  maturity  dates  and  interest 
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after  the  maturity  dates  at  a  rate 
described  below.  The  exemption 
proposed  herein  would  enable  this 
guaranty  under  the  terms  and 
conditions  described  below. 

1.  The  Plans  are  defined  contribution 
plans,  the  assets  of  which  are  held  in 
one  master  trust  (the  Trust),  of  which 
the  trustee  is  Harris  Trust  and  Savings 
Bank  (the  Tnistee)  located  in  Chicago, 
Illinois.  Both  Plans  provide  for 
individual  participant  accounts  (the 
Accounts)  and  participant-directed 
investment  of  the  Accounts.  The  Plans 
are  sponsored  by  Fieldcrest  Cannon, 

Inc.  (the  Employer),  a  Delaware  public 
corporation  engaged  in  the  design, 
manufacture  and  marketing  of  a  broad 
range  of  household  textile  products, 
with  its  principal  executive  offices  in 
Eden,  North  C^lina.  The  Accounts  are 
invested  at  the  directions  of  individual 
Plan  participants  among  various 
investment  funds,  one  of  which  is  the 
Fixed  Income  Fimd  (the  FI  Fund), 
which  is  invested  primarily  in 
guaranteed  investment  contracts  issued 
by  insiurance  companies. 

2.  Among  the  assets  in  the  FI  Fund  are 
three  guaranteed  investment  contracts 
(the  GICs)  issued  by  Confederation  Life 
Insurance  Company  (Confederation),  a 
Canadian  corporation  doing  business  in 
the  United  States  through  branches  in 
Michigan  and  Georgia.  The  GICs  are 
further  identified  as  follows:  (a) 

Contract  No.  62388  was  issued  to  the 
Plans  by  Confederation  effective  January 
18, 1991,  upon  an  initial  principal 
deposit  of  $2  million,  and  it  provides  for 
simple  annual  interest  at  the  rate  of  8.74 
percent,  with  a  maturity  date  of  January 
17, 1996;  (b)  Contract  No.  62499  was 
issued  to  the  Plans  by  Confederation 
effective  June  6, 1991,  upon  an  initial 
principal  deposit  of  $1  million  and  it 
provides  for  simple  annual  interest  at 
the  rate  of  8.18  percent,  with  a  maturity 
date  of  June  5, 1995;  and  (c)  Contract 
No.  62710  was  issued  to  the  Plans  by 
Confederation  effective  October  15, 
1992,  upon  an  initial  principal  deposit 
of  $1  million  and  it  provides  for  simple 
annual  interest  at  the  rate  of  6.21 
percent,  with  a  maturity  date  of  October 
14, 1997.  The  GICs  are  single-deposit 
contracts  which  permit  withdrawals 
(the  Withdrawals)  prior  to  maturity 
solely  for  purchasing  annuities  for 
retiring  Plan  participants  whose 
Accoimts  are  invested  in  the  GICs.  The 
terms  of  the  GICs  provide  that  interest 
at  the  rates  guaranteed  by  each  GIC  (the 
Contract  Rates)  will  be  credited  to  the 
Plans  daily,  and  will  be  paid  annually 
(the  Interest  Payments)  on  the 
anniversary  of  a  date  specified  by  each 
GIC  for  such  Interest  Payments.  Upon  ' 
each  GIC’s  maturity  date.  Confederation 


is  obligated  to  make  a  final  cash 
payment  to  the  Plans  (the  Maturity 
Payment)  in  the  amount  of  the  GIC’s 
principal  plus  interest  at  the  Contract 
Rate,  less  previous  Withdrawals  (the 
Maturity  Value).  The  Employer 
represents  that  through  July  1994,  all 
payments  due  under  the  GICs  had  been 
paid. 

3.  The  Employer  represents  that  on 
August  11, 1994,  the  Canadian 
insurance  regulatory  authorities  placed 
Confederation  into  a  liquidation  and 
winding-up  process,  and  on  August  12, 
1994,  the  insurance  authorities  of  the 
State  of  Michigan  commenced  legal 
action  to  place  the  U.S.  operations  of 
Confederation  into  a  rehabilitation 
proceeding.  As  a  result  of  these  actions, 
all  payments  and  withdrawals  with 
respect  to  the  GICs  have  been 
suspended.^  The  Employer  represents 
that  it  cannot  be  determined  accurately 
whether,  to  what  extent,  or  at  what  time 
the  Withdrawals  and  Interest  Payments 
will  be  resumed.  The  Employer  desires 
to  alleviate  the  Plans’  participants  of  the 
risks  associated  with  continued 
investment  in  the  GICs  and  to  prevent 
any  losses  of  the  FI  Fund’s  investments 
in  the  GICs.  Accordingly,  the  Employer 
proposes  to  guarantee  that  the  Plans  will 
recover  all  amoimts  due  under  the  GICs, 
plus  post-maturity  interest  at  a  rate 
described  below,  and  in  its  discretion  to 
make  advances  to  the  Plans,  and 
potentially  purchase  the  GICs,  pursuant 
to  this  guaranty.  The  Employer  requests 
an  exemption  for  these  transactions 
imder  the  terms  and  conditions 
described  h^in. 

4.  The  Guaranty:  The  Employer’s 
proposed  guaranty,  including  the 
potential  advances,  repa3rments  of  the 
advances,  and  potential  purchase  of  the 
GICs,  will  be  embodied  in  a  written 
agreement  between  the  Trustee  and  the 
Employer  (the  Agreement).  Under  the 
Agreement,  the  Employer  undertakes  a 
guaranty  (the  Guaranty)  that  the  Plans 
will  recover  with  respect  to  each  GIC  no 
less  than  the  “Book  Value’’  of  the  GIC 
through  its  Maturity  Date  plus  post¬ 
maturity  interest.  The  Agreement 
defines  the  Book  Value  of  each  GIC  as 
(a)  The  principal  amoimt  invested  in  the 
GIC,  less  Withdrawals,  plus  (b)  interest 
thereon  through  the  Maturity  Date  at  the 
Contract  Rate,  plus  (c)  interest  on  any 
unpaid  interest  due  imder  the  GIC 
(Interest-Payment  Interest),  firam  the 


*  The  Department  notes  that  the  decisions  to 
acquire  and  hqld  the  GICs  are  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4, 
Subtitle  B,  Title  I  of  the  Act.  In  this  proposed 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  Part  4  which  may  have  arisen 
as  a  result  of  the  acquisition  and  holding  of  the 
GICs. 


date  such  interest  payment  is  due 
through  the  Maturity  Date,  at  a  rate 
referred  to  and  defined  in  the 
Agreement  as  the  Fixed  Income  Fund 
Rate  (FEF  Rate’).  The  total  amount  to 
which  the  Employer  becomes  obligated 
under  the  Agreement  (the  Guaranty 
Amount)  with  respect  to  each  GIC  is  the 
Book  Value  plus  post-maturity  interest 
on  the  Book  Value  at  the  FIF  Rate  from 
the  GIC’s  Maturity  Date  until  (a)  The 
entry  of  a  final  rehabilitation, 
liquidation  or  other  similar  order  by  a 
court  of  competent  jurisdiction 
regarding  Confederation’s  assets  (the 
Final  Order),  and  (b)  the  Plans’  receipt 
of  the  Guaranty  Amount  from 
Confederation,  state  guaranty 
association  funds,  or  other  third  parties 
paying  recovery  on  the  GICs  (the  GIC 
Process);  but  in  no  event  later  than 
December  31,  2004. 

Accordingly,  as  each  Interest  Payment 
and  each  Maturity  Payment  become  due 
under  each  GIC,  the  Employer  becomes 
obligated  to  pay  the  Plans  (not 
necessarily  on  the  Maturity  Date,  but  in 
no  event  later  than  December  31,  2004, 
as  explained  below)  the  difference 
between  the  amoimt  of  such  payment 
then  due  and  the  amount  of  GIC 
Proceeds,  if  any,  actually  received  by 
the  Plans  with  respect  to  such  pa)rment 
due  (the  Payment  Obligation).  After  an 
Interest  Payment  or  Maturity  Payment  is 
due,  the  amoimt  of  Pa5rment  Obligation 
then  assumed  by  the  Employer  with 
respect  to  such  payment  earns  interest 
at  the  FIF  Rate  set  forth  in  the 
Agreement.  The  Agreement  requires  the 
Trustee  to  notify  the  Employer  of  the 
amount  of  the  Payment  Obligation  upon 
the  Plans’  failure  to  receive  in  full  any 
Interest  Payment  or  Maturity  Payment. 
As  described  below  in  the  discussion  of 
“Advances’’,  the  Employer  may  from 
time  to  time  at  its  discretion  make 
payments  of  amounts  due  the  Plans 
under  the  Agreement,  thereby  reducing 
the  amount  of  the  outstanding  Payment 
Obligation.  However,  the  Agreement 
requires  that  the  Plans  receive  the  total 
Payment  Obligation  no  later  than  final 
resolution  of  ffie  Receivership  and  in  no 
event  later  than  December  31,  2004.  If, 
by  that  date,  the  Plans  have  not 
recovered  all  of  the  GIC  Proceeds  which 
are  to  be  paid  with  respect  to  a  GIC,  the 
Employer  will  discharge  the  Payment 
Obligation  with  respect  to  that  GIC  by 
purchasing  the  GIC  from  the  Plans,  as 
described  below  in  the  discussion  of 
“Potential  Purchase’’. 


’  The  FIF  Rate  is  defined  as  a  varying  rate  equal 
to  the  rate  earned  by  the  money  market  component 
of  the  FI  Fund —  specifically  excluding  the  GICs — 
managed  by  CoreStates  Invesiment  Advisers,  Inc.  or 
a  comparable  rate  as  determined  by  the  Trustee. 
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The  Agreement  provides  that  the 
Employer’s  Guaranty  obligation  with 
respect  to  each  GIC  will  continue  imtil, 
and  terminate  upon,  the  earlier  of  the 
following  events:  (a)  Payment  to  the 
Plans  of  the  Guaranty  Amoimt  with 
respect  to  the  GIC  by  Confederation  or 
other  third  parties;  (b)  the  Employer’s 
satisfaction  of  its  Guaranty  obligations 
with  respect  to  the  GIC  under  the 
Agreement;  or  (c)  transfer  of  ownership 
of  the  GIC  to  the  Employer  pursuant  to 
a  purchase  of  the  GIC  from  the  Plans,  as 
described  below. 

5.  Advances:  The  Agreement  enables 
(but  does  not  obligate]  the  Employer  at 
any  time  to  make  cash  advances  to  the 
Plans  (the  Advances)  and  thereby 
reduce  the  balance  of  amounts  the 
Employer  owes  the  Plans  under  the 
Guaranty.  The  Advances  are  treated 
under  the  Agreement  as  interest-firee 
loans  of  amounts  guaranteed  by  the 
Employer  under  the  Agreement.  The 
Employer  represents  that  Advances  are 
anticipated  only  in  the  event  the  Plans 
encounter  unforeseen  liquidity 
problems. 

6.  Repayments:  Under  the  Agreement 
the  Trustee  takes  on  an  obligation  to 
make  repayment  of  the  Advances  (the 
Repayments)  only  in  the  event  the  Plans 
receive  GIC  Proceeds  plus  Advances  in 
excess  of  the  Guaranty  Amount.  The 
Repayments  will  be  made  only  from  the 
funds  received  by  the  Plans  as  GIC 
Proceeds,  and  the  Repayments  will  be 
limited  to  the  principal  amount  of  any 
Advances  made  by  the  Employer. 
However,  the  Trustee  will  have  qo 
obligation  to  make  Repayments  of 
Advances  with  respect  to  any  GICs 
which  the  Employer  purchases,  as 
described  below.  In  such  case,  any 
Advances  made  with  respect  to  the 
pvirchased  GIC  will  be  ci^ited  toward 
th^urchase  price. 

The  Trustee’s  obligation  to  make 
Repayments  shall  not  apply  until  the 
entry  of  the  Final  Order  and  the  Plans’ 
receipt  of  all  GIC  Proceeds  which  are  to 
be  paid.  Within  sixty  days  thereafter, 
the  total  Repayments  shall  be  made  to 
the  Employer  by  the  Trustee  in  a  lump 
simi  or  as  agreed  at  that  time  by  the 
parties.  Under  the  Agreement,  in  the 
event  the  amount  of  GIC  Proceeds  with 
respect  to  a  GIC  exceeds  the  Guaranty 
Amount,  any  excess  amount  shall  be 
retained  as  earnings  of  the  Plans  and 
allocated  to  each  Plan  based  on  its 
proportionate  interest  in  the  GIC.  Under 
the  Agreement  the  Employer  waives 
Repayments  with  respect  to  a  GIC  to  the 
extent  the  the  total  GIC  Proceeds  is  less 
than  the  Repayments  due  under  the 
Agreement.  The  Employer  agrees  that 
the  GIC  Proceeds  shall  be  the  sole 
source  of  the  Repayments  and  that  it 


will  have  no  recourse  against  the 
Trustee,  the  Plans  or  their  participants 
or  beneficiaries  for  the  Repayments. 

7.  Potential  Purchase:  'Ine  Agreement 
provides  that  at  any  time  prior  to  the 
Plans’  recovery  of  GIC  Proceeds  totalling 
an  amount  equal  to  the  Guaranty 
Amount,  but  in  no  event  later  than 
December  31,  2004,  the  Employer  may 
elect  to  purchase  one  or  more  of  the 
GICs  from  the  Plans.  The  Agreement 
further  provides  that  if  the  Plans  have 
not  received  full  and  final  recovery  of 
all  GIC  Proceeds  which  are  to  be  paid 
with  respect  to  a  GIC  by  December  31, 
2004,  the  Employer  shall  be  required  to 
purchase  that  GIC  from  the  Plans.  The 
purchase  price  of  a  GIC  in  either  event 
will  be  calculated  as  of  the  purchase 
date  and  will  equal  the  GIC’s  Book 
Value  plus  any  Post  Maturity  Interest  at 
the  FIF  Rate  tl^ough  the  purchase  date, 
less  GIC  Proceeds  and  any  Advances 
made  with  respect  to  that  GIC.  The 
Employer  may  exercise  its  purchase 
option  with  respect  to  each  GIC 
separately.  To  the  extent  necessary 
imder  the  terms  of  the  GIC,  the 
Employer  must  obtain  written  approval 
of  the  transfer  from  Confederation  or  its 
successor. 

5.  In  summary,  the  Employer 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  The  transactions 
will  enable  the  Plans  to  recover  all 
amoimts  due  under  the  terms  of  the 
GICs,  plus  post-maturity  interest;  (2) 
Repayment  of  the  Advances  will  be 
restricted  to  the  GIC  Proceeds  and  will 
be  limited  to  the  principal  amount  of 
the  Advances;  (3)  The  ^payments  will 
be  waived  to  the  extent  the  Advances 
exceed  the  GIC  Proceeds;  and  (4)  No 
interest  and/or  expenses  will  be 
inciirred  by  the  Plans  with  respect  to 
any  of  the  transactions. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Willett  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
munber.) 

AmSouth  Bancorporation  Thrift  Plan 
(the  Plan)  Located  in  Birmingham, 
Alabama 

(Application  No.  D-10185] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 


resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed 'cash 
sale  (the  Sale)  of  Guarwteed  Investment 
Contract  No.  62531  and  Guaranteed 
Investment  Contract  No.  62651 
(collectively,  the  GICs),  both  issued  by 
Confederation  Life  Insurance  of  Atlanta, 
Georgia  (Confederation),  by  the  Plan  to 
Am^uth  Bancorporation  (AmSouth),  a 
Delaware  corporation,  the  sponsor  of  the 
plan  and  a  pt^y  in  interest  with  respect 
to  the  Plan;  provided  that  (1)  the  Sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  experiences  no  losses  nor  incurs 
any  expenses  from  the  Sale;  and  (3)  the 
Plw  receives  as  consideration  from  the 
Sale  an  amount,  as  expressed  below  in 
paragraph  No.  4,  that  is  equal  to  the 
total  amount  expended  by  the  Plan 
when  acquiring  the  GICs  plus  all 
interest  earnings  occurring  imder  the 
terms  of  the  GICs  until  the  date  of  the 
Sale. 

Summary  of  Facts  and  Representatiims 

1.  AmSouth,  a  Delaware  corporation 
incorporated  in  1972,  is  a  bank  holding 
company  headquartered  in  Birmingham, 
Alabama  and  is  the  sponsor  of  the  Plan. 
The  issued  and  outstanding  common 
stock  of  AmSouth  is  listed  and  traded 
on  the  New  York  Exchange.  It  holds  five 
state  banks,  of  which  two  are 
incorporated  and  located  in  Alabama, 
and  the  remaining  three  are  located  and 
incorporated  in  Georgia,  Florida,  and 
Tennessee,  respectively.  Through  its 
five  wholly-owned  subsidiaries, 
AmSouth  offers  to  the  public  full 
commercial  banking  services  in  the  four 
respective  States. 

2.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  with  individual 
accounts  for  the  respective  participants 
that  utilizes  a  thrift  formula  and 
contains  a  cash  or  deferred  arrangement 
that  is  intended  to  satisfy  the 
qualification  requirements  of  sections 
401(a)  and  401(k)  of  the  Code.  As  of 
September  30, 1995,  there  were  the 
5,748  participants  in  the  Plan,  and  the 
approximate  fair  market  value  of  the 
assets  in  the  Plan  was  $95,940,526.  The 
GICs  had  a  book  value  of  $2,687,290,  as 
of  September  30, 1995,  which  was 
approximately  2.8  percent  of  the  total 
Plan  assets. 

The  Plan  ofiers  the  participants  a 
choice  of  four  different  investment 
funds  (collectively,  the  Funds)  in  which 
they  can  direct  the  investment  of  the 
assets  held  in  their  respective 
individual  accounts.  The  Funds  consist 
of  (a)  the  Fixed  Fund  that  invests  in 
AmSouth  Bank  of  Alabama’s  managed 
collective  investment  trust,  GICs,  notes, 
bills,  mortgages  or  other  non-equity 
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securities,  and  money-market  or  other 
debt  obligations:  (b)  Uie  Equity  Fimd 
that  invests  in  common  stock  and  other 
equity  based  investments;  (c)  the 
Balanced  Fund  that  invests  in  shares  of 
mutual  funds  holding  a  combination  of 
stocks  and  bonds;  and  (d)  the  AmSouth 
Stock  Fund  that  invests  in  the  common 
stock  of  the  Employer. 

No  assets  of  the  plan  are  invested  in 
loans  to  the  Employer  or  property  leased 
to  the  Employer.  However,  as  of 
December  31, 1994,  approximately 
$13,444,564  or  16.4  percent  of  the  assets 
of  the  Plan  was  invested  in  common 
stock  of  the  Employer. 

The  trustee  of  the  plan  is  the  Trust 
Division  of  AmSouth  of  Alabama  (the 
Trustee),  one  of  the  wholly-owned 
subsidiaries  of  the  Employer,  whose 
officers  have  investment  discretion  over 
selecting  for  the  Plan  the  Funds  in 
which  the  participants  direct  the  assets 
of  their  respjective  individual  accounts 
to  be  invested. 

3.  The-Fixed  Fund  of  the  Plan  holds 
the  two  GICs,  which  were  issued  by 
Confederation  on  July  15, 1991,  and 
May  20, 1992,  respectively,  and  which 
are  the  subjects  of  the  proposed 
exemption.®  With  respect  to  the  GICs. 
Contract  No.  62531,  which  matures  on 
July  31, 1996,  has  a  guaranteed  annual 
interest  rate  of  8.59  percent,  and  a  book 
value,  as  of  September  30, 1995,  of 
approximately  $1,414,166.  Contract  No. 
62651,  which  matures  on  May  19, 1997, 
has  a  guaranteed  interest  rate  of  7.41 
percent,  and  a.book  value,  as  of 
September  30, 1995,  of  approximately 
$1,272,124. 

The  book  value  represents  the  total 
amount  deposited  under  the  terms  of 
the  GICs  plus  accrued  interest  as 
provided  by  the  GICs.  The  aggregated 
book  value  of  two  GICs  represents,  as  of 
September  30, 1995,  approximately  7.3 
percent  of  the  total  assets  in  the  Fixed 
Fund.  At  maturity  the  total  aggregate 
value  of  the  two  GICs  would  be 
$2,945,277. 

On  August  12, 1994,  the  Ingham 
County  Circuit  Court,  Lansing,  Michigan 
placed  Confederation  in  conservatorship 
and  rehabilitation,  causing 
Confederation  to  suspend  all  payments 
on  its  contracts,  including  the  GICs.  The 
applicant  represents  that  it  is  not  known 
whether,  when,  or  under  what 
circumstances  Confederation  will 
resume  payments  on  its  contracts, 
including  payment  of  the  interest  and 

‘The  Department  notes  that  decisions  to  acquire 
and  hold  the  GICs  are  governed  by  fiduciary 
responsibility  provisions  of  Part  4  of  Title  I  of  the 
Act.  In  this  regard,  the  Department  is  not  proposing 
relief  for  any  violations  of  Part  4  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  GICs. 


the  principal  on  the  GICs.  Based  upon 
estimates  received  with  regard  to  the 
final  settlement,  the  applicant  estimates 
that  a  settlement  of  both  GICs  might  pay 
the  Plan  between  $2,042,977  and 
$2,338,347.  If  these  estimates  are 
correct,  the  applicant  represents  that  the 
participants  invested  in  the  Fixed  Fimd 
would  lose  between  $606,930  and 
$902,300;  and,  additional  losses  would 
be  experienced  because  of  missed 
investment  opportunities  if  settlement 
of  the  GICs  was  delayed  past  their 
respective  maturity  dates. 

4.  In  order  to  eliminate  the  risk 
associated  with  the  continued 
investment  in  the  GICs  by  the  Plan  and 
to  allow  the  Plan  to  distribute  or 
otherwise  invest  assets  currently 
invested  in  the  GICs,  the  Employer 
proposes  to  purchase  the  GICs  from  the 
Plan  for  cash  in  an  amount  equal  to 
their  book  value  on  the  date  of  the  Sale 
(i.e.,  the  original  investment  plus  the 
accrued  interest  provided  for  by  the 
GICs  at  the  time  of  Sale)."^  The  applicant 
represents  that  the  elimination  of  the 
risks  inherent  in  the  continued 
investment  in  the  GICs  by  the  Plan 
would  be  in  the  best  interests  of  the 
Plan  and  its  participants  and  would 
serve  to  protect  their  rights  under  the 
Plan.  The  Plan  will  incur  no  expenses 
or  losses  from  the  proposed  transaction. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  Plan  will  receive  from  the 
Employer  in  a  one-time  transaction  cash 
equal  to  the  total  amoimt  expended  by 
the  Plan  in  acquiring  the  GICs  plus  all 
interest  accruing  under  the  terms  of  the 
GICs  until  the  date  of  the  Sale;  (b)  the 
proposed  transaction  will  enable  the 
Plan  and  its  participants  to  avoid  any 
risk  associated  with  the  continued 
holding  of  the  GICs;  (c)  the  Plan  will  not 
incur  any  losses  or  expenses  from  the 
proposed  transaction;  and  (d)  the 
Trustee  of  the  Plan  has  determined  that 
the  proposed  transaction  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  would  serve  to  protect  their  rights 
imder  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


'’The  applicant  represents  that  there  have  not 
been  any  withdrawals  from  the  GICs. 


The  Masters,  Mates  and  Pilots  Pension 
Plan  (the  Pension  Plan)  and  Individual 
Retirement  Account  Plan  (the  FRAP; 
together,  the  Plans)  Located  in 
Linthicum  Heights,  Maryland 

[Application  Nos.  D-10198  and  D-101991 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctipns  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
continued  holding  by  the  Plans  of  their 
shares  of  stock  (the  Stock)  in  American 
Heavy  Lift  Shipping  Company  (AHL), 
provided  that  (a)  the  Plans’  independent 
fiduciary  has  determined  that  the  Plans’ 
holding  of  the  Stock  is  appropriate  for 
the  Plans  and  in  the  best  interests  of  the 
Plans’  participants  and  beneficiaries; 
and  (b)  the  Plans’  independent  fiduciary 
continues  to  monitor  the  Plans’  holding 
of  the  Stock  and  determines  at  all  times 
that  such  transaction  remains  in  the  best 
interests  of  the  Plans. 

TEMPORARY  NATURE  OF  EXEMPTION:  If  the 
proposed  exemption  is  granted,  the 
exemption  will  be  effective  until  the 
later  of:  (1)  December  31, 1997,  or  (2) 
December  31, 1998  provided  another 
application  for  exemption  is  filed  with 
the  Department  prior  to  December  31, 
1997. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a  defined 
benefit  plan  that  currently  has 
approximately  5,800  participants.  As  of 
Etecember  31, 1994,  the  Pension  Plan 
had  approximately  $597  million  in 
assets.  The  IRAP  is  a  defined 
contribution  plan  that  currently  has 
approximately  4,700  participants.  As  of 
December  31, 1994,  the  IRAP  had 
approximately  $86  million  in  assets. 

The  Plans  principally  cover,  members  of 
the  International  Organization  of 
Masters,  Mates  and  Pilots  (the  Union). 

2.  Bear  Steams  Fiduciary  Services, 
Inc.  (BSFS)  is  a  registered  investment 
advisor  which  serves  as  the  Named 
Fiduciary  for  the  Special  Assets 
Portfolio  of  the  Plans.  The  Special 
Assets  Portfolio  consists  of  various 
venture  capital  and  other  non-liquid 
investments  which  were  made  hy  a 
former  investment  manager  of  the  Plans, 
Tower  Asset  Management,  Inc.  (Tower), 
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and  which  were  the  subject  of 
protracted  litigation  (the  Litigation) 
between  the  E)epartinent,  Tower,  the 
Plans  and  certain  of  their  trustees,  and 
certain  plan  participants.*  The 
Litigation  ultimately  was  settled 
pursuant  to  Covirt  C5rder  entered  by  the 
United  States  District  Ck>urt  for  the 
Southern  District  of  New  York  (the 
Court). 

3.  In  the  course  of  the  Litigation. 

BSFS  was  appointed  Named  Fiduciary 
for  the  Plans’^pecial  Assets  Portfolio  by 
Court  Order  dated  September  18, 1990 
(the  Com!  Order).  BSFS  assumed  its 
responsibilities  on  November  8, 1990. 
The  Coml  Order  provided  that  the 
Named  Fiduciary,  rather  than  the  Plans’ 
trustees,  has  the  “sole,  exclusive,  full 
and  complete  authority  and  discretion 
concerning  the  control,  management 
and  disposition  of  the  Special  Assets 
Portfolio”. 

4.  Since  February  1987,  the  Plans 
have  each  owned  45  shares  of  the  Stock, 
which  Stock  represents  all  of  the 
outstanding  shares  of  AHL.  AHL  is  a 
Delaware  corporation,  headquartered  in 
Houston,  Texas,  that  is  engaged  in  the 
shipping  industry.  Its  principal  assets 
consist  of  four  single-hulled  tankers, 
built  in  the  1950’s,  that  are  used 
primarily  for  the  transportation  of 
petroleum  products  in  the  Jones  Act 
trade  (i.e.,  American-flagged  tankers  in 
the  domestic  intra-coastal  trade).  The 
Plans’  Stock  can  be  traced  back  to 
certain  prior  investments  made  by 
Tower  and  is  held  in  the  Plans’  Special 
Assets  Portfolio,  along  with  the  Plans’ 
other  remaining  Tower-  initiated 
investments. 

5.  Since  AHL  is  an  employer  of 
employees  covered  under  the  Plans,  the 
Stoidc  constitutes  employer  secturities 
under  section  407(d)(1)  of  the  Act.  The 
applicants  represent  that  the  Stock 
constituted  qualifying  employer 
securities  within  the  meaning  of  section 
407(d)(5)  of  the  Act  at  the  time  of  its 
acquisition,  but  as  of  January  1, 1993, 
the  Stock  ceased  to  be  a  qualifying 
employer  seciuity  because  the  Stodc  is 
wholly-owned  by  the  Plans  and  thus 
caimot  meet  the  requirements  of  section 
407(f)  of  the  Act.  However,  the  Plans’ 
continued  holding  of  the  Stock  was 
exempt  horn  the  prohibited  transaction 
restrictions  of  the  Act  pursuant  to 
Prohibited  Transaction  Class  Exemption 
No.  79-15  as  a  result  of  a  court  order, 
dated  November  2, 1992,  entered  in  the 
Litigation  (the  PTE  79-15  Order).  Under 
the  terms  of  the  PTE  79- 15  Order,  this 
exemption  was  effective  imtil  the  later 


*lnTe  Masters,  Mates  and  Pilots  Pension  Plan  and 
IRAP  Litigation,  Lead  File  No.  85  Civ.  9545  (VLB) 
(SJO.N.Y.) 


of:  (a)  December  31, 1993;  or  b) 

December  31, 1994,  provided  the  Plans 
made  application  to  the  Department  for 
an  exemption  to  permit  the  continued 
holding  of  the  Stock.  The  Plans  did  file 
a  request  for  an  exemption  in  timely 
fashion,  and  thus  the  exemption 
provided  imder  the  PTE  79-15  Order 
was  automatically  extended  to 
December  31, 1994.  On  December  19, 
1994,  the  Department  granted 
Prohibited  Transaction  Exemption  94- 
85  (PTE  94-85;  59  FR  65403),  which 
continued  the  exemption  for  the  holding 
of  the  Stock  by  the  Plans  imtil  the  later 
of:  (a)  December  31, 1995,  or  (b) 
December  31, 1996,  provided  another 
application  for  exemption  was  filed 
with  the  Department  prior  to  December 
31, 1995.  By  filing  the  request  which  is 
the  subject  of  the  exemption  proposed 
herein,  the  exemption  provided  under 
PTE  94-85  has  been  automatically 
extended  to  December  31, 1996. 

6.  While  BSFS,  in  its  capacity  as 
Named  Fiduciary,  has  ultimate 
investment  management  responsibility 
for  the  Sp»ecial  Assets  Portfolio,  it  does 
not  exercise  investment  management 
discretion  over  the  portfolio’s  assets  on 
a  day-to-day  basis.  Rather,  as 
contemplated  by  the  Court  Order, 
responsibility  for  the  day-to-day 
management  and  supervision  of  the 
portfolio’s  assets  has  been  delegated  at 
all  times  to  independent  investment 
managers  selected  by  BSFS.  With 
respect  to  the  Plans’  investment  in  the 
Stock,  such  responsibility  was  first 
delegated  to  Sunwestem  Advisors,  L.P. 
(Sunwestem),  which  served  as  the 
investment  manager  for  this  investment 
until  July  14, 1992.  Effective  that  date, 
Sunwestem’s  responsibilities  were 
assumed  by  a  new  investment  manager, 
Potomac  Asset  Management,  Inc. 
(Potomac),  which  continues  to  serve  in 
that  capacity. 

7.  Potomac,  a  registered  investment 
adviser  founded  in  1978,  is  owned  by 
three  principals,  all  of  whom  are 
analysts  as  well  as  portfolio  managers. 

In  addition  to  the  principals,  Potomac 
has  an  experienced  fixed-income 
manager,  equity  manager,  and  corporate 
finance  consultant.  In  addition  to  its 
traditional  investment  management  of 
$165  million  in  bond  and  stock 
portfolios,  Potomac  maintains  a  ^ 
corporate  finance  business  consisting  of 
private  placement  consulting  and 
monitoring  for  pension  funds,  fair 
market  value  analysis  for  various 
clients,  restructuring  and  financing  of 
private  companies  and  related  activities. 
Potomac  has  had  experience  in 
managing  investments  by  multi¬ 
employer  plans  in  privately-held 
companies,  similar  to  the  situation 


involving  the  Plans’  investment  in  the 
Stock. 

8.  Potomac  represents  that  aggressive 
efforts  were  made  by  Sunwestem  to  sell 
the  Plans’  Stock  in  1991  and  1992. 
However,  by  the  spring  of  199^,  the 
purchase  price  under  discussion  with 
interested  parties  had  fallen  to  levels 
near  the  scrap  value  of  AHL’s  ships. 

This  was  the  result  of  a  number  of 
adv^^  circumstances,  including  a 
marked  deterioration  in  the  market  for 
AHL’s  services,  the  inability  of  AHL’s 
then-current  management  to  obtain 
more  lucrative  term  (rather  than  spot) 
charters,  and  the  impact  of  the  Oil 
Pollution  Act  of  1990  (OPA  1990)  on 
AHL’s  operations,  given  the  age  and 
single-hull  construction  of  AHL’e 
ships.*  By  the  time  these  sales  efforts 
were  discontinued  in  mid-1992,  no  bona 
fide  offers  for  any  price  above 
essentially  scrap  value  had  materialized. 
When  it  became  apparent  that  AHL 
could  not  be  sold  in  the  short  term 
without  essentially  forfeiting  its  going- 
concern  value,  Sunwestem  and  AHL’s 
Board  concluded  in  June,  1992  that  they 
should  discontinue  the  immediate  sales 
effort  and,  instead,  focus  their  attention 
on  improving  profitability  and  better 
positioning  the  company  for  a  future 
disposition. 

9.  Shortly  thereafter,  Sunwestem  was 
replaced  as  investment  manager  by 
Potomac.  After  conducting  its  own 
review  of  AHL’s  assets  and  operations. 
Potomac  also  concluded  that  a  focus  in 
the  short  term  on  addressing  operational 
problems  offered  a  better  opportunity 
for  realizing  a  reasonable  return  on  the 
Plans’  investment.  Since  1992,  Potomac 
has  pursued  this  focus  on  improving  the 
profitabihty  of  AHL’s  operations  (while 
continuing  to  explore  the  possibility  of 
disposition).  These  efforts  resulted  in 
AHL’s  return  to  profitability  at  the  end 
of  1994.  As  of  the  end  of  1994,  Potomac 
was  of  the  opinion  that  a  sale  of  .4HL 
on  terms  favorable  to  the  Plans  could 
not  be  achieved  at  that  time.  No  buyers 
for  AHL  had  appeared,  and  Potomac 
believed  that  a  significant  reason  for  the 
lack  of  buyer  interest  was  the  age  of 
AHL’s  ships  and  the  impact  of  OPA  90. 
Accordin^y,  Potomac  advised  BSFS 
that,  in  its  view,  any  sale  or  attempted 
sale  of  the  Plans’  AHL  investment  at 


’OPA  90  provides  that  petroleum  products  will 
eventually  be  transported  in  United  States  intra¬ 
coastal  trade  only  in  double-hulled  tankers. 
Beginning  in  1995  and  each  year  thereafter,  some 
single-hulled  vessels  will  be  phased  out  of  the 
domestic  petroleum  trade,  including  two  AHL 
vessels  in  1996.  Thus.  OPA  90  has  effectively 
legislated  AHL  out  of  the  petroleum  business  by 
January  1. 1997,  unless  AHL  builds  entirely  new 
ships  or  rebuilds  its  existing  fleet  to  conform  to  the 
new  specifications. 
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that  time  was  not  in  the  Plans’  financial 
interests. 

10.  However,  Potomac  and  the  AHL 
management  were  also  concerned  about 
the  impending  obsolescence  of  the  AHL 
single-huUed  tankers  (see  footnote  2, 
above).  Preliminary  analysis  suggested 
that  the  cost  of  building  a  new  double¬ 
hulled  vessel  to  comply  with  OPA  90 
requirements  was  approximately  $65-70 
million  and  it  was  unclear  that 
projected  charter  rates  could  justify 
such  a  capital  expenditure.  Based  on  a 
proposal  by  Avondale  Shipyard 
Division  of  Avondale  Industries,  Inc.  of 
New  Orleans.  Louisiana  (Avondale),  one 
of  the  nation’s  leading  shipbuilding 
companies,  AHL’s  Board  concluded  that 
it  would  be  more  cost  elective  to 
rebuild  the  single-hulled  tankers  by 
attaching  a  new,  double-hulled  cargo 
body  to  the  existing  vessels.  According 
to  Avondale,  this  would  cost 
approximately  50%  less  than 
constructing  new  ships.  Based  on  its 
review  of  the  decision  of  AHL’s  Board 
and  its  own  independent  analysis, 
Potomac  believed  that  this  potential  cost 
saving  (in  the  range  of  $30-40  million 
per  ship)  represented  important 
potential  value  for  AHL’s  existing 
vessels  that  far  exceeded  their  scrap 
value  and  would  be  attractive  to 
prospective  buyers  as  a  possible 
competitive  advantage. 

11.  Following  careful  consideration  of 
(i)  the  technical  and  financial  feasibility 
of  the  rebuilding  process,  (ii)  the 
possibiUty  of  federally  guaranteed 
funding  by  the  Federal  Maritime 
Administration  (MARAD)  imder  Title  XI 
of  the  Merchant  Marine  Act  of  1936,  and 
(iii)  the  absence  of  alternatives  other 
than  the  sale  of  the  vessels  for  their 
scrap  value,  Potomac  concluded  that  the 
rebuilding  project  was  in  the  financial 
interest  of  the  Plans.  MARAD  responded 
favorably  to  AHL’s  initial  application 
and  indicated  that  AHL  should  act 
promptly  for  the  guarantee  to  proceed. 
Potomac  considered  MARAD’s  terms  to 
be  extremely  favorable  to  AHL,  far  more 
so  than  commercially  available 
guarantees,  and  believed  MARAD’s 
guarantee  would  enhance  both  the 
projected  cashflow  and  marketability  of 
AHL.  MARAD  subsequently  issued  a 
commitment  to  AHL  to  provide  a  federal 
MARAD  guarantee  on  an  amount  up  to 
$139,364,000  of  financing  (out  of  a  total 
cost  of  $159,273,686)  to  be  obtained  by 
AHL  to  rebuild  the  fom:  ships.  The 
closing  of  the  MARAD  guarantee  and 
the  issuance  of  the  federally  guaranteed 
debt  occurred  in  May  1995.  Based  on 
the  closing  of  the  financing  agreements 
and  with  the  conciurence  of  Potomac, 
AHL  directed  Avondale  to  proceed  with 
the  rebuilding  project  and  entered  into 


a  construction  contract  on  May  12, 

1995.  Design  for  construction  on  the 
new  forebody  hulls  commenced  at 
Avondale  shortly  thereafter  and 
fabrication  of  the  first  hull  began  in  late 
Jime,  1995. 

12.  The  applicant  represents  that  the 
Plans  remain  committed  to  selling  their 
interest  in  AHL.  Potomac  believes  that 
the  contractual  commitment  that  AHL 
has  made  to  rebuild  the  ships  will 
enhance  the  long-term  value  of  the  AHL 
stock.  However',  even  though  the 
financial  position  of  AHL  has  been 
enhanced  by  significant  operational 
reorganization  and  the  potentially 
valuable  financing  and  construction 
contracts,  Potomac  has  concluded  that  a 
sale  of  AHL  at  the  present  time  is 
unlikely  to  gamer  the  potential  financial 
benefits  resulting  from  these  events. 
Potomac  is  of  the  view  that  a  sale  within 
the  forthcoming  year  is  imlikely  to  )rield 
a  price  significantly  in  excess  of  the 
scrap  value  of  the  vessels,  perhaps 
including  a  small  premium  to  reflect  the 
valuable  contract  rights.  Accordingly,  it 
has  concluded  that  it  is  in  the  Plans’ 
best  interests  to  continue  to  hold  the 
AHL  stock  until  the  rebuilding  process 
is  further  along. ‘o 

13.  Potomac  has  based  this  conclusion 
on  several  factors.  First,  Potomac  is  of 
the  opinion  that  the  rebuilding  process 
is  at  a  significantly  sensitive  juncture, 
and  its  ultimate  success  subject  to 
enough  uncertainty,  that  AHL  could  not 
be  disposed  of  in  the  most  advantageous 
way  for  the  Plans  at  this  time.  The 
rebuilding  process  has  recently  begun 
and  is  not  expected  to  be  finished  before 
late  1997,  at  the  earliest.  Potomac 
believes  that  it  will  he  significantly 
easier  both  to  identify  potential  buyers 
for  the  Plans’  AHL  sto^  and  to  obtain 
attractive  offers  for  that  stock  once  it 
becomes  clear  to  buyers  how  profitable 
AHL  will  be  with  the  rebuilt  vessels. 
Secondly  AHL  is  currently  in  the  midst 
of  labor  negotiations,  which  could 
impact  future  labor  costs.  The  removal 
of  uncertainties  over  these  costs  and 
other  expense  items  likewise  should 
place  AHL  in  a  better  sale  posture. 
Finally,  uncertainties  surroimding  such 
variables  as  charter  rates  and 
operational  expenses  should  be 
subst^tially  reduced  as  the  rebuilding 
process  moves  further  along,  and  as  the 
date  approaches  on  which  the  ships  can 
return  to  operational  status. 

14.  In  view  of  these  factors,  Potomac 
does  not  believe  it  would  be  in  the  best 
interests  of  the  Plans  to  liquidate  their 
AHL  holdings  precipitously.  Rather, 


Nonetheless,  Potomac  continues  to  discuss 
disposition  of  the  Plans'  holdings  in  AHL  with 
prospective  buyers,  including  venture  capital  funds. 


based  on  the  foregoing  considerations, 
Potomac  is  of  the  opinion  that  a 
disposition  should  not  be  commenced 
until  labor  costs  and  other  expense 
items  have  been  resolved.  This  will 
enable  prospective  buyers  to  determine 
how  profitable  AHL  will  be  and, 
therefore,  how  much  they  will  be  paying 
for  the  Plans’  stock.  While  it  is 
conceivable  that  this  could  occur  during 
1996,  Potomac  believes  that  there  is  a 
much  greater  likelihood  that  this  may 
not  occur  until  late  1997  or  even  1998, 
i.e.,  the  time  at  which  the  rebuilding 
project  is  expected  to  have  been 
completed. 

15.  BSFS  represents  that  its 
obligations  under  the  Court  Order  to 
monitor  and  report  on  the  activities  of 
the  investment  managers  for  the  Special 
Assets  Portfolio  sharply  restrict 
Potomac’s  opportunity  to  perpetuate 
unduly  the  Plans’  continued  ownership 
of  AHL.  Pursuant  to  the  investment 
management  agreement  with  Potomac 
that  BSFS  negotiated  on  behalf  of  the 
Plans,  Potomac  is  obligated  to  supply 
detailed  quarterly  reports  on  each  of  the 
Specied  Assets  it  manages  and  to  comply 
with  written  investment  guidelines. 
Those  guidelines  state  that  Potomac 
“shall  seek,  among  other  prudent 
objectives,  to:  (A)  Maximize  the  Plans’ 
net,  long-term  investment  return  [and] 
(B)  Liquidate  each  such  investment 
when  and  insofar  as  prudent  *  *  *  ” 
Furthermore,  the  guidelines  require 
Potomac  to  prepare  and  update  on  a 
quarterly  basis  an  “action  plan’’  for  each 
asset,  including  AHL.  The  action  plan 
requires  the  investment  manager  to  state 
the  timetable  for  achieving  a  sale  (if  sale 
is  intended)  or  for  achieving  any  other 
stated  objective.  In  short,  BSFS 
represents  that  significant  mechanisms 
are  in  place  to  prevent  Potomac  fi'om 
improperly  seeking  to  continue 
indefinitely  to  manage  the  Plans’  Stock 
in  AHL.  BSFS  represents  that  in  its 
capacity  as  Named  Fiduciary,  it  has 
reviewed  in  depth  Potomac’s  analysis  of 
the  various  options  available  and  has 
accepted  Potomac’s  conclusion  that  the 
continued  ownership  of  the  Stock  is  in 
the  best  interests  of  the  Plans.  BSFS 
further  represents  that  the  applicant  has 
fulfilled,  or  continues  to  fulfill  all 
conditions  of  PTE  94-85.  Furthermore 
BSFS  confirms  that  the  Plans  have  not 
provided  any  further  investment  in 
AHL,  nor  guarantees  of  any  financial 
obligations  of  AHL.  Finally,  the 
applicant  represents  that  the  Plans  will 
not  provide  any  such  investment  or 
guarantees  during  the  term  of  the 
exemption  proposed  herein,  or  any 
future  exemption. 

16.  In  sumqiary,  the  applicant 
represents  that  the  proposed  transaction 
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satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The 
proposed  exemption  would  continue  for 
a  limited  period  of  time  a  transaction 
originally  permitted  by  the  PTE  79-15 
Order  and  currently  by  PTE  94-85;  (b) 
the  Plans’  independent  investment 
manager,  Potomac,  has  reviewed  the 
Plans’  holding  of  the  Stock  and  has 
determined  that  it  is  in  the  best  interest 
of  both  Plans  to  continue  holding  the 
Stock;  (c)  Potomac  will  continue  to 
monitor  the  transaction  to  determine 
whether  it  remains  in  the  Plans’  best 
interests  to  retain  the  Stock;  (d)  BSFS, 
which  has  the  overall  responsibility  as 
Named  Fiduciary  over  the  Plans’ 
investment  in  the  Stock,  has  reviewed 
Potomac’s  findings  and  agrees  with 
Potomac’s  determination  that  the  Plans’ 
continued  holding  of  the  Stock  is  in  the 
best  interests  of  both  Plans;  and  (e)  the 
Plans  will  make  no  additional 
investment  in  AHL,  nor  will  they 
guarantee  any  financing  to  AHL,  for  the 
piupose  of  double-hulling  of  the  ships. 
NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  the  notice  to 
interested  persons  required  by  29  CFR 
2570.43  will  be  efiected  by  publication 
of  a  copy  of  this  notice  of  proposed 
exemption  and  the  required 
supplemental  statement  in  The  Master, 
Mate  and  Pilot.  This  publication  is  a 
newspaper  published  by  the  Union  and 
is  received  by  participants  and 
beneficiaries  of  the  Plans,  including 
retirees.  The  notice  will  be  published 
within  30  days  of  the  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register.  Comments  and 
requests  for  a  pubhc  hearing  are  due 
within  60  days  of  the  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fiee  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  horn  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  die  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 


beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  C^de  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  fights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  appUcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
April,  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  96-11119  Filed  5-03-96;  8:45  am) 
BILUNG  COOE  4S10-29-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Security  Oversight  Office 

National  Industrial  Security  Program 
Policy  Advisory  Committee:  Notice  of 
Meeting 

In  accordance  wit^  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  implementing  regulation  41  CFR 
101-6,  announcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  National  Industrial 
Security  Program  Policy  Advisory  committee 
(NISPPAC). 

Date  of  Meeting:  May  20, 1996. 

Time  of  Meeting:  2:00  p.m.  to  4:00  p.m. 
Place  of  Meeting:  Davis-Monthan  Air  Force 
Base,  Building  No.  2050  5555  E.  Ironwood 
Street,  Tucson,  Arizona  85707. 


Purpose:  To  discuss  National  Industrial 
Security  Program  policy  matters.  The  agenda 
will  include  a  discussion  on  the  current 
status  of  the  program;  discussion  and 
amendment  to  the  NISPPAC  bylaws;  a  report 
on  the  implementation  of  the  Executive 
Order  12958  and  12968,  including  the  status 
of  the  financial  disclosure  form;  an  update  on 
reporting  on  security  costs;  and  an  update  on 
the  most  recent  draft  safeguarding  directive. 

This  meeting  will  be  open  to  the  public. . 
However,  due  to  space  limitations  and  access 
procediues,  the  names  and  telephone 
numbers  of  individuals  planning  to  attend 
must  be  submitted  to  the  information 
Security  Oversight  OfiBce  (ISOO)  no  later 
than  May  15, 1996.  Written  statements  from 
the  public  will  be  accepted  in  lieu  of  an 
opportunity  for  comment 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Goflnkel,  Director,  ISOO. 
National  Archives  Building,  700 
Pennsylvania  Avenue,  NW.,  Room  100, 
Washington,  DC  200408,  telephone 
(202)  219-5250. 

Dated:  May  2. 1996. 

John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doa  96-11308  Filed  5-3-96;  8:45  am] 
aajjNQ  cooe  tsis-oi-m 


Advisory  Committee  on  Presidential 
Libraries;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Presidential 
Libraries  will  meet  on  Wednesday,  May 
15, 1996,  from  1  p.m.  to  4  p.m.  at  the 
National  Archives  and  Records 
Administration.  7th  Street  and 
Pennsylvania  Avenue,  NW.  Room  105, 
Washington,  DC 

The  agenda  for  the  meeting  will  be 
foundation  activities. 

The  meeting  will  be  open  to  the 
public.  For  further  information,  call 
Lewis  J.  Bellardo  on  (301)  713-6410. 

This  notice  is  published  less  than  15 
calendar  days  before  the  meeting 
because  of  sdieduling  difficulties. 

Dated:  May  2, 1996. 

John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc  96-11309  Filed  5-3-96;  8:45  am] 
BNJJNQ  cooe  7S1S-m-M 


NATIONAL  INSTITUTE  FOR  LITERACY 
Advisory  Board;  Meeting 

AGENCY:  National  Institute  for  Literacy 
Advisory  Board,  National  Institute  for 
Literacy. 

action:  Notice  of  meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Naticmal 
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Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  imder  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  dociunent  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TIME:  May  29, 1996,  9:30  a.m. 
to  4:00  p.m. 

ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW., 
Suite  200,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Staley,  Deputy  Director, 

National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006.  Telephone  (202) 
632-1526. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  Section  384  of  the 
Adult  Education  Act,  as  amended  by 
Title  I  of  Public  Law  102-73,  the 
National  Literacy  Act  of  1991.  The 
Board  consists  of  ten  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board’s  recommendations  in  plaiming 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  wall  meet  in 
Washington,  DC  on  May  29, 1996  from 
9:30  a.m.  to  4:00  p.m.  The  meeting  of 
the  Board  is  open  to  the  public.  The 
agenda  includes  discussion  of  the 
Institute’s  strategic  plaiming  process 
and  the  1996-97  spending  plan.  Records 
are  kept  of  all  Board  proceedings  and 
are  available  for  public  inspection  at  the 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006  from  8:30  a.m.  to 
5:00  p.m. 

Dated:  March  30, 1996. 

Andrew  ).  Hartman, 

Executive  Director,  National  Institute  for 
Literacy. 

[FR  Doc.  96-11160  Filed  5-3-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  241,  “Report  of 
Proposed  Activities  in  Non-Agreement 
States.” 

3.  The  form  number  if  applicable: 

NRC  Form  241. 

4.  How  often  the  collection  is 
required:  NRC  Form  241  must  be 
submitted  each  time  an  Agreement  State 
licensee  wants  to  engage  in  or  revise  its 
activities  involving  the  use  of 
radioactive  byproduct  material  in  a  non- 
Agreement  State.  The  NRC  may  waive 
the  requirements  for  filing  additional 
copies  of  NRC  Form  241  during  the 
remainder  of  the  calendar  year 
following  receipt  of  the  initial  form  from 
a  person  engaging  in  activities  under  the 
general  license. 

5.  Who  will  be  required  or  asked  to 
report:  Any  persons  who  hold  a  specific 
license  from  an  Agreement  State  and 
want  to  conduct  the  same  activity  in 
non- Agreement  States  imder  the  general 
license  in  10  CFR  150.20. 

6.  An  estimate  of  the  number  of 
responses:  The  NRC  annually  receives 
approximately  4,600  responses  from 
Agreement  States  associated  with  NRC 
Form  241.  These  responses  include  200 
initial  reciprocity  requests  on  NRC  Form 
241,  and  1,100  revisions  and  3,300 
clarifications  of  the  information 
submitted  on  the  forms. 

7.  The  estimated^number  of  annual 
respondents:. 200  Agreement  State 
licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,200  hours  (16 
minutes  per  response) 


9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Under  the  reciprocity 
provisions  of  10  CFR  part  150,  any 
Agreement  State  licensee  who  engages 
in  activities  (use  of  radioactive 
byproduct  material)  in  non-Agreement 
States  under  the  general  license  in 
section  150.20  is  required  to  file  4 
copies  of  NRC  Form  241,  “Report  of 
Proposed  Activities  in  Non-Agreement 
States,”  and  4  copies  of  its  Agreement 
State  license  at  least  3  days  before 
engaging  in  each  such  activity.  This 
mandatory  notification  permits  NRC  to 
schedule  inspections  of  the  activities  to 
determine  whether  the  activities  are 
being  conducted  in  accordance  with 
requirements  for  protection  of  the 
public  health  and  safety. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC’s 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  EKD,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signatiure  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  5, 
1996:  Petar  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0013)  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Conunission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  96-11181  Filed  5-03-96;  8:45  ami 
BILUNQ  CODE  7S90-01-P 
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Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (0MB) 

Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission;  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  313,  “Application 
for  Material  License.” 

3.  The  form  number:  NRC  Form  313. 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  5-year  resubmittal  of  the 
information  for  renewal  of  the  license. 

5.  Who  will  be  required  or  asked  to 
report;  All  applicants  requesting  a 
license  for  byproduct  or  source  material. 

6.  An  estimate  of  the  nvunber  of 
responses:  2,669  licensing  actions  for 
NRC  licensees  and  6,922  licensing 
actions  for  Agreement  State  licensees. 
The  NRC  has  published  a  final  rule, 
“One-Time  Extension  of  Certain 
Byproduct,  Source,  and  Special  Nuclear 
Materials  Licenses”  on  January  16, 

1996,  with  an  effective  date  of  February 
15, 1996.  This  rule  implements,  on  a 
one-time  basis,  a  5-year  extension  of 
certain  byproduct,  source,  and  special 
nuclear  materials  licenses.  It  is  expected 
that  approximately  80  percent  of  NRC 
licenses  will  qualify  for  the  one  time 
extension.  An  80  percent  reduction  in 
the  number  of  anticipated  renewals 
during  the  OMB  clearance  period  was 
used  in  calculating  the  burdens. 

7.  The  estimated  number  of  annual 
respondents:  Approximately  6,200  NRC 
licensees  and  12,400  Agreement  State 
licensees.  This  is  the  total  number  of 
licensees  which  could  potentially 
submit  licensing  actions. 

8.  An  estimate  of  the  total  liumber  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  18,683  hours  for 
NRC  licensees  and  48,454  hours  for 
Agreement  State  licensees  (7  hours  per 
response). 


9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Applicants  must  submit 
NRC  Form  313  to  obtain  a  specific 
license  to  possess,  use,  or  distribute 
byproduct  or  source  material.  The 
information  is  reviewed  by  the  NRC  to 
determine  whether  the  applicant  is 
qualified  by  training  and  experience, 
and  has  equipment,  facilities,  and 
procedures  which  are  adequate  to 
protect  the  public  health  and  safety  of 
the  public,  and  minimize  danger  to  life 
or  property. 

A  copy  of  the  submittal  may  be 
viewed  fi^  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

Members  of  the  public  who  are  in  the 
Washington,  EK],  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC’s 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address; 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703—487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Docmnent  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  5, 
1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0120)  NEOB-10202.  Offiqe  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

E)ated  at  Rockville,  Maryland,  this  29th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  96-11182  Filed  5-3-96;  8:45  am) 
BILUNG  CODE  7S90-01-P 


Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 


ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  31.  “General 
Elomestic  Licenses  for  Byproduct 
Material” 

3.  The  form  number:  Not  applicable. 

4.  How  often  the  collection  is 
required:  Reports  are  submitted  as 
events  occur.  Registration  certificates 
may  be  submitted  at  any  time.  Changes 
to  die  information  on  the  registration 
certificate  are  submitted  as  they  occur. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  receiving,  possessing, 
using,  or  transferring  byproduct  material 
in  certain  items. 

6.  An  estimate  of  the  number  of 
responses:  170  reports  from  NRC 
licensees  and  340  reports  from 
Agreement  State  licensees. 

7.  The  estimated  number  of  annual 
respondents:  Approximately  10,126 
NRC  general  licensees  and  20,252 
Agreement  State  general  licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  2,634  hours  for 
NRC  licensees  and  5,265  hours  for 
Agreement  State  licensees. 

9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  31 
establishes  general  licenses  for  the 
possession  and  use  of  byproduct 
material  in  certain  items  and  a  general 
license  for  ownership  of  byproduct 
material.  General  licensees  are  required 
to  keep  records  and  submit  reports 
identified  in  Part  31  in  order  for  NRC  to 
determine  with  reasonable  assurance 
that  devices  are  operated  safely  and 
without  radiological  hazard  to  users  or 
the  public.  The  revision  reflects  an 
overall  increase  in  burden.  There  has 
been  a  decrease  in  burden  for  NRC 
licensees,  due  to  a  smaller  number  of 
general  licensees  and  fewer  repiorts 
being  filed  by  general  licensees. 
However,  the  burden  for  Agreement 
State  licensees  was  not  included  in  the 
previous  biutlen. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
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Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC’s 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  dociunent 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  dociunent  is  available  from  the  NRC 
Public  Dociunent  Room,  nationally  at  1- 
800-397—4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  5, 
1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0016)  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clecuance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

[FR  Doc.  96-11183  Filed  5-3-96;  8:45  am]  ‘ 
BILLMQ  cooe  7S90-01-P 


Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission:  Revision. 


2.  The  title  of  the  information 
collection:  10  CFR  Part  33,  “Sjjecific 
■Domestic  Licenses  of  Broad  Scope  for 
Byproduct  Material.” 

3.  The  form  number:  Not  applicable. 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  5-year  resubmittal  of  the 
information  for  renewal  of  the  license. 

5.  Who  will  be  required  or  asked  to 
report:  All  applicants  requesting  a 
license  of  broad  scope  for  b3q)r(^uct 
material  and  all  current  licensees 
requesting  renewal  of  a  broad  scope 
license.  ‘ 

6.  An  estimate  of  the  number  of 
responses:  177  responses  fi'om  NRC 
broad  scope  licensees  and  354  responses 
firom  Agreement  State  licensees. 

7.  The  estimated  number  of  annual 
respondents:  166  NRC  broad  scope 
licensees  and  332  Agreement  State 
licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  4,425  hours  for 
NRC  licensees  and  8,850  hours  for 
Agreement  State  licensees  (25  hours  per 
response). 

9.  An  indication  of  whether  Section 

3507(d),  Pub.  L.  104-13  applies:  Not 
applicable.  _ 

10.  Abstract:  10  CFR  Part  33  mandates 
requirements  for  the  issuance  of  a  broad 
scope  license  authorizing  the  use  of 
byproduct  material.  The  subparts  cover 
specific  requirements  for  obtaining  a 
license  of  broad  scope.  These 
requirements  include  equipment, 
facilities,  personnel,  and  procedures 
adequate  to  protect  health  and  minimize 
danger  to  life  or  property. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

Members  of  the  public  who  are  in  the 
.Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC’s 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  finm  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 


Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  5, 
1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0015)  NEOB-1&202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  96-11184  Filed  5-3-96;  8:45  am) 
BILLINQ  cooe  7S90-01-P 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  26,  “Fitness-for- 
Duty  ProCTams.” 

3.  The  form  number  if  applicable:  Not 
applicable. ' 

4.  How  often  the  collection  is 
required:  Once  per  year  and  on 
occasion. 

5.  Who  will  be  required  or  asked  to 
report:  All  licensees  authorized  to 
construct  or  operate  a  nuclear  power 
reactor  and  all  licensees  authorized  to 
possess,  use,  or  transport  unirradiated 
Category  1  nuclear  material. 

6.  An  estimate  of  the  number  of 
responses:  A  reduction  of  74  responses 
(semi-annual  to  annual  report). 

7.  The  estimated  number  of  annual 
respondents:  74. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  12,582  hours  of 
burden  reduction  (2,664  hours  of 
reporting  burden  and  9,918  hours  of 
recordkeeping  burden). 

9.  An  indication  of  whether  Section 

3507(d),  Pub.  L.  104-13  applies: 
Applicable.  _ 

10.  Abstract:  10  CFR  Part  26,  “Fitness- 
for-Duty  Program,”  requires  licensees  to 
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implement  fitness-for-duty  programs  to 
assure  that  personnel  are  not  under  the 
influence  of  any  substance  or  mentally 
or  physically  impaired,  to  retain  certain 
records  associated  with  the  management 
or  these  programs,  and  to  provide 
reports  concerning  the  performance  of 
the  programs  and  certain  significant 
events.  Compliance  with  these 
requirements  is  mandatory  for  licensees 
subject  to  10  CFR  Part  26. 

A  proposed  revision  to  10  CFR  Part  26 
would  modify  the  information 
collection  requirements  to,  among  other 
less  significant  changes,  (1)  Extend 
coverage  to  certain  classes  of  fitness-for- 
duty  programs;  (2)  require  licensees  to 
revise  their  written  policy  and 
procedures  to  incorporate  minor 
administrative  procedures,  e.g..  Medical 
Review  Officer  medical  review 
procedures  and  changes  to  various 
technical  guidelines  contained  in 
Appendix  A  of  10  CFR  Part  26;  (3) 
require  all  licensees  to  obtain 
information  in  addition  to  that  currently 
provided  in  written  form  firom 
individuals  which  would  indicate 
whether  the  individual  has  a  history  of 
substance  abuse;  and  (4)  add  fitness-for- 
duty  personnel  as  a  third  class  of  people 
whose  negative  acts  would  be  reported. 

Submit  oy  June  5, 1996,  comments 
that  address  the  following  (questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
includmg  the  use  of  automated 
collectmn  techniques  or  other  forms  of 
information  technology? 

"A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  this 
document  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC’s 
Advanced  Copy  IDocument  Library), 
NRC  subsystem  at  FedWorld,  703-321- 
3339.  Members  of  the  public  who  are 
located  outside  of  the  Washington,  EXZ, 
area  can  dial  FedWorld,  1-800-303- 
9672,  or  use  the  FedWorld  Internet 
address:  fedworld.gov  (Telnet).  The 
document  will  be  available  on  the 
bulletin  board  for  30  days  after  the 
signature  date  of  this  notice.  If 
assistance  is  needed  in  accessing  the 
document,  please  contact  the  FedWorld 
help  desk  at  703-487-4608.  Additioqal 
assistance  in  locating  the  document  is 
available  firom  the  NRC  Public 
Document  Room,  nationally  at  1-800- 
397—4209,  or  within  the  Washington, 
DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  ONffl  reviewer  by  June  5, 
1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0146)  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

NRC  Import  License  Application 


The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Conunission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  96-11185  Filed  5-r3-96;  8:45  am) 
BRUNO  COO€  7590-41-P 


Application  for  a  License  To  Import 
Nuclear  Waste 

Pursuant  to  10  CFR  110.70(b)  “Public 
notice  of  receipt  of  an  application”, 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  import 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission’s  Public  Document  Room 
located  at  2120  L  Street,  NW., 
Washington,  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  ffie  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Executive  Secrotary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

The  information  concerning  the 
application  follows. 


Name  of  applicant,  date  of 
application,  date  received, 
application  number 

Description  of  materuii 

Erxj  use 

Country  of  origin 

Material  type 

Total  quality 

Siemens  Power  Corp.,  April 

2, 1996,  April  10, 1996, 
IW002. 

Combustible  material  cpn- 
taminated. 

1,200  kgs,  U  36  kgs,  U-235, 
(5%  mca). 

Indnerated  into  ash.  Ash  wiV 
be  sold  and  exported  for 
uranium  recovery. 

Germany. 

For  the  Nuclear  Regulatory  Commission. 
Dated  this  29th  day  of  April  1996  at 
Rockville,  Maryland. 

Ronald  D.  Hauber, 

Director,  Division  of  Nonproliferation, 
Exports  and  Multilateral  Relations,  Office  of 
International  Proems. 

[FR  Doc.  96-11187  Filed  5-3-96;  8:45  am) 
BILUNQ  CODE  75M-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 


Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
SafeguaMs  will  hold  a  meeting  on  May 
23-25, 1996,  in  Conference  Room  T- 
2B3, 11545  Rockville  Pike,  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Monday,  November  27, 

1995  (60  FR  58393). 

Thursday,  May  23, 1996 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  the  ACRS  Chcurman 
(Open) — ^The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 


regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  a.m.-10:45  a.m.:  IPE  Insights 
Report  (Open) — ^The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  its  consultants  regarding 
the  Individual  Plant  Examination  (IPE) 
Insights  Report  with  emphasis  on  issues 
pertaining  to  safety  goals. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

11:00  a.m.-2:00  p.m.:  Proposed  Rule 
on  Shutdown  Operations  (Open) — ^The 
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Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  Rule  on 
Shutdown  Operations,  associated 
Regulatory  Guide,  and  results  of  the 
NRC  staff  study  of  shutdown  risk  at 
Surry  and  Grand  Gulf  nuclear  plants. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

2:00  p.m.-3:30  p.m.:  Digital 
Instrumentation  and  Control  Systems 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  its  consultants  regarding  proposed 
Standard  Review  Plan  Sections, 
Regulatory  Guides,  and  Branch 
Te^nical  Positions  associated  with 
digital  instrumentation  and  control 
systems. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

3:45  p.m.-4:45  p.m.:  Regulatory 
Review  Group  Recommendations 
(Open) — ^The  Committee  v«ll  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  status  of  resolution  and 
implementation  of  the  Regulatory 
Review  Group  Recommendations. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appro¬ 
priate. 

4:45  p.m.-6:15  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting 
as  well  as  proposed  ACRS  reports  on 
conformance  of  operating  plants  with 
safety  goals,  severe  accident  research, 
and  resolution  of  the  multiple  system 
responses  program  (MSRP)  issues 

Friday,  May  24, 1996 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — ^The  ACRS  Chairman  will  make 
opening  remarks  reg€urding  conduct  of 
the  meeting. 

8:35  a.m.-9:15  a.m.:  Preparation  for 
meeting  with  the  NRC  Commissioners 
(Open) — Discussion  of  items  of  mutual 
interest  for  meeting  with  the  NRC 
Commissioners,  including  the 
following: 

•  Use  of  IPEs  in  the  regulatory 
process,  PRA  firamework  document, 
pilot  applications,  and  next  step  to 
expand  the  use  of  PRA  in  the  regulatory 
process. 

•  Fire  protection  issues,  including 
fire  PRA  models  and  PRA-based  scoping 
analysis  of  degraded  fire  barriers. 

•  Proposed  final  revisions  to  10  CFR 
Parts  50  and  100. 

•  Status  of  ACRS  review  of 
Regulatory  Guidance  documents  related 


to  digital  instrumentation  and  control 
systems. 

•  Status  of  ACRS  review  of  st|pdard 
plant  designs: 

— ^ABWR  and  system  80+  design 

certification  rules 
— AP600  design 

— ^Test  and  analysis  programs  associated 

with  the  AP600  and  SBWR  designs 

•  Status  of  ACRS  review  of 
conformance  of  operating  plants  with 
NRC  safety  goals. 

9:30  a.m.-ll:00  a.m.:  Meeting  with 
the  NRC  Commissioners, 

Commissioners’  Conference  Room,  One 
White  Flint  North  (Open) — ^The 
Conunittee  will  meet  with  the  NRC 
Commissioners  to  discuss  items  of 
mutual  interest,  including  those  noted 
above. 

11:15  a.m.-12:00  Noon:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Clo.sed) — ^The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff. 

A  portion  of  this  session  may  be 
closed  to  discuss  the  status  of 
appointment  of  members  to  the  ACRS, 
organizational  and  personnel  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee,  and  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

1 :00  p.m.-l  :30  p.m.:  Future  ACRS  . 
Activities  (Open)— The  Conunittee  will 
discuss  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 

1:30  p.m.-l  :45  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Conunittee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports,  including  the  EDO 
response  related  to  the  ACRS  report  on 
fire  probabilistic  risk  assessment  reports 
by  Brookhaven  National  Laboratory  and 
certain  fire  barrier  issues. 

1:45  p.m.-7:00  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting 
as  well  as  proposed  ACRS  reports  on 
conformance  of  operating  plants  with 
safety  goals,  severe  accident  research, 
and  resolution  of  the  multiple  system 
responses  program  (MSRP)  issues. 


Saturday,  May  25, 1996 

8:30  a.m. -11:30  a.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  continue  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting  as  well  as  the 
proposed  reports  on  other  matters  noted 
above. 

11:45  a.m.-l:00  p.m.:  Strategic 
Planning  (Open) — ^The  Committee  will 
discuss  items  that  are  of  significant 
importance  to  NRC,  including 
rebaselining  of  the  Committee  activities 
for  FY  96-97. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  27, 1995  (60  FR  49925).  In 
accordance  with  these  procedures,  ora) 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  opien  portions  of  the  meeting, 
and  questions  may  be  asked  only  Eiy 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience.  ^ 

In  accordance  with  Subsection  10(d) 
Public  Law  92—463, 1  have  determined 
that  the  portions  of  this  meeting  noted 
above  shall  be  closed  pursuant  to  5 
U.S.C.  552b(c)(2),  to  discuss  matters  that 
relate  solely  to  the  internal  personnel 
rules  and  practices  of  this  Advisory 
Committee,  and  pursuant  to  5  U.S.C. 
552b(c)(6),  to  discuss  matters  the  release 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  &e 
Chairman’s  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
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Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  a.m.  and  4:15  p.m.  EDT. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  “NRC 
MAIN  MENU.”  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated;  April  30, 1996. 

Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 

IFR  Doc.  96-11186  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  7S90-01-P 


Iowa,  North  Dakota  and  Utah; 
Relinquishment  of  Sealed  Source  and 
Device  Evaluation  Authority  and 
Reassumption  by  the  Commission 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  reassumption  of  sealed, 
source  and  device  evaluation  authority 
from  the  states  of  Iowa,  North  Dakota, 
and  Utah. 

SUMMARY:  Notice  is  hereby  given  that 
effective  Jime  1, 1996,  the  Nuclear 
Regulatory  Commission  will  reassume 
regulatory  authority  for  sealed  source 
and  device  evaluations  in  the 
Agreement  States  of  Iowa,  North  Dakota, 
and  Utah  in  response  to  requests  from 
those  States  to  relinquish  that  authority. 
EFFECTIVE  DATE:  June  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Salomon,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-2368. 
Internet:  SNS@NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  Currently, 
Iowa,  North  Dakota,  and  Utah  have 
agreements  with  the  Nuclear  Regulatory 
Commission  (NRC)  which  grant  these 
States  authority  to  regulate  specific 
categories  of  radioactive  materials 
formerly  regulated  by  NRC.  These 
agreements  have  been  entered  into 
pursuant  to  Section  274b  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 
Recently,  the  NRC  received  letters  from 
North  Dakota  Governor  Edward  T. 
Schafer  (September  25, 1995),  Iowa 
Governor  Terry  E.  Branstad  (January  22, 
1996),  and  Utah  Governor  Michael  O. 
Leavitt  (January  16, 1996),  each 
requesting  to  relinquish  his  State’s 
authority  to  evaluate  sealed  sources  and 
devices,  and  that  the  NRC  reassume  this 
authority.  The  requested  NRC  action 
would  involve  reassertion  of  regulatory 
authority  by  NRC  over  activities 
currently  regulated  by  these  States 
pursuant  to  their  agreements  with  NRC. 


The  Governors  note  there  has  been  little 
or  no  need  to  conduct  such  evaluations 
in  the  past  and  given  no  future 
prospects  for  device  evaluations,  they 
do  not  believe  they  can  continue  to 
justify  the  costs  to  the  State  to  maintain 
this  authority. 

The  Commission  has  agreed  to  these 
requests  and  has  notified  these 
Agreement  States  that  effective  June  1, 
1996,  the  NRC  will  reassmne  authority 
to  evaluate  and  approve  sealed  source 
and  device  applications  within  these 
States.  Iowa,  North  Dakota,  and  Utah 
will  retain  authority  to  regulate  the 
manufactiire  and  use  of  sealed  sources 
and  devices  within  the  respective  State 
in  accordance  with  its  Section  274b 
agreement  with  the  NRC. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April,  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 

Secretary  of  the  Commission. 

[FR  Doc.  96-11188  Filed  5-3-96;  8:45  am) 
BILUNG  CODE  7590-01-P 


Appointments  to  Performance  Review 
Boards  for  Senior  Executive  Service 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Appointment  to  Performance 
Review  Boards  for  Senior  Executive 
Service. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  annoimced  the 
following  appointments  to  the  NRC 
Performance  Review  Boards. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Performance  Review  Board  (PRB) 
responsible  for  making 
recommendations  to  the  appointing  and 
awarding  authorities  on  performance 
appraisal  ratings  and  performance 
awards  for  Senior  Executives: 

New  Appointees 

John  T.  Larkins,  Executive  Director, 
Advisory  Committee  on  Reactor 
Safeguards/ Advisory  Committee  on 
Nuclear  Waste 
In  addition  to  the  above  new 
appointments,  the  following  members 
are  continuing  on  the  PRB: 

Richard  L.  Bangart,  Director,  Office  of 
State  Programs 

James  L.  Blaha,  Assistant  for  Operations, 
Office  of  the  Executive  Director  for 
Operations 

Stephen  G.  Bums,  Associate  General 
Counsel,  Office  of  the  General 
Counsel 

Leonard  J.  Callan,  Regional 
Administrator,  Region  IV 


Lawrence  J.  Chandler,  Assistant  Gen»al 
Counsel,  Office  of  the  General 
Counsel 

Bill  M.  Morris,  Director,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research 
Ronald  M.  Scroggins,  Deputy  Chief 
Financial  Officer/Controller,  Office  of 
the  Controller 

Elizabeth  Q.  Ten  Eyck,  Deputy  Director, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards 
Ashok  Thadani,  Associate  Director  for 
Technical  Assessment,  Office  of 
Nuclear  Reactor  Regulation 

Appointments  to  Performance  Review 
Bo^s 

The  following  individuals  will 
continue  as  members  of  the  NRC  PRB 
Panel  that  was  established  to  review 
appraisals  emd  make  recommendations 
to  the  appointing  and  awarding 
authorities  for  FffiC  PRB  meml^rs: 

Hugh  L.  Thompson,  Jr.,  Deputy 
Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and 
Operations  Support,  Office  of  the 
Executive  Director  for  Operations 
Karen  D.  Cyr,  General  Counsel,  Office  of 
the  General  Counsel 
James  L.  Milhoan,  Deputy  Executive 
Director  for  Nuclear  Reactor 
Operations,  Regulatory  Operations, 
and  Research,  Office  of  the  Executive 
Director  for  Operations 
All  appointments  are  made  pursuant 
to  Section  4314  of  Chapter  43  of  Title 
5  of  the  United  States  Code. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  J.  Swanson,  Secretary, 

Executive  Resources  Board,  U.S. 

Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  (301)  415-7103. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April  1996. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Carolyn  J.  Swanson, 

Secretary,  Executive  Resources  Board. 

(FR  Doc.  96-11180  Filed  5-3-96;  8:45  am) 
BILUNG  CODE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IC-21924;  811-6544] 

Canadian  Dollar  Performance  Portfolio 
LP.;  Notice  of  Application 

April  29, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 
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ACTION:  Notice  of  application  for 
deregulation  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Canadian  Dollar 
Performance  Portfolio  L.P. 

RELEVANT  ACT  SECTION  :  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  July  7, 1995  and  amended  on  April 
17. 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  heari  ig. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  388  Greenwich  Street,  New 
York,  New  York  10013. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim,  Staff  Attorney,  (202) 
942-0571,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Delaware  limited 
partnership.  On  August  17, 1987, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  to  register 
its  securities  under  the  Securities  Act  of 
1933.  Applicaiit’s  registration  statement 
was  declared  effective  on  November  9, 
1988,  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  On  January  7, 1992,  in  light  of 
applicant’s  small  size  and  the  resulting 
unlikelihood  of  achieving  economies  of 
scale,  the  Individual  General  Partners  of 
applicant  unanimously  approved  a  Plan 
of  Dissolution,  Liquidation,  and 
Termination  (the  “Plan”)  providing  for 
the  dissolution  of  applicant,  the 


liquidation  of  applicant’s  assets,  and  the 
distribution  of  the  proceeds  from  such 
liquidation  to  applicant’s  imitholders. 
Proxy  materials  relating  to  the  Plan  were 
filed  with  the  SEC  and  distributed  to 
unitholders  on  or  about  March  26, 1992. 
On  April  30, 1992,  a  majority  of 
applicant’s  unitholders  approved  the 
Plan. 

3.  As  of  April  30, 1992,  applicant  had 
200,205.41  units  of  partnership  interest 
outstanding,  with  a  net  asset  value  of 
$9.95  per  unit  and  an  aggregate  net  asset 
value  of  $1,992,053.80.  On  May  1, 1992, 
applicant’s  assets  were  liquidated  and 
the  proceeds  of  such  liquidation,  less  an 
amoimt  retained  for  liabilities,  were 
distributed  to  applicant’s  unitholders  in 
an  amount  based  upon  applicant’s  per 
share  net  asset  value.  All  sales  of 
portfolio  securities  were  executed  in 
open  market  transactions  through 
brokers  or  dealers  not  affiliated  with 
applicant  or  its  investment  adviser. 

4.  The  expenses  applicable  to  the 
liquidation  amounted  to  approximately 
$70,824.57.  These  exp»enses,  which  were 
for  accounting,  printing,  administrative, 
and  legal  services,  were  home  by 
applicant’s  investment  adviser  and 
administrator.  In  addition,  prior  to 
distribution  of  applicant’s  assets,  its 
adviser  and  administrator  contributed  to 
applicant’s  assets  an  amount  equal  to 
applicant’s  imamortized  organizational 
expenses. 

5.  At  the  time  of  filing  the  application, 
applicant  had  no  assets  or  liabilities. 
Applicant  has  no  unitholders  and  is  not 
a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  engaged  in,  and  does  not  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  afiairs.  To  effect  the  dissolution  of 
applicant  as  a  Delaware  limited 
partnership,  a  certificate  of  cancellation 
will  be  filed  with  the  Secretary  of  State 
of  the  State  of  Delaware. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-11138  Filed  5-3-96;  8:45  am) 
BILLING  CODE  8010-01-M 


pnvestment  Company  Act  Release  No. 
21925:811^655] 

Cardinal  Corporate  Income  Trust 
Series  101;  Notice  of  Application 

April  29, 1996. 

AGBtCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  imder  the  Investment 
Company  Act  of  1940  (the  “Act”). 


APPLICANT:  Cardinal  Corporate  Income 
Trust  Series  101. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

HUNG  DATE:  The  application  was  filed 
on  October  27, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
May  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
application  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  155  East  Broad  Street, 
Columbus,  Ohio  43215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  According  to  SEC  records, 
applicant  filed  Form  N-8A  and  N-8B  to 
register  imder  the  Act  on  July  28, 1977. 
Applicant’s  registration  statement  on 
Form  S-6  to  register  its  units  was 
declared  effective  on  March  23, 1977. 

2.  On  January  7, 1991,  applicant 
terminated  its  legal  existence  imder 
state  law,  and,  on  January  29, 1991, 
applicant  made  a  final  cash  distribution 
to  its  unit  holders. 

3.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  presently  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afiairs. 
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For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-11139  Filed  5-3-96;  8:45  ami 
BILUNQ  CODE  8010-41-M 


[Rel.  No.  IC-21926;  811-6286] 

Deutsche  Mark  Performance  Portfolio 
L.P.;  Notice  of  Application 

April  29, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Deutsche  Mark  Performance 
Portfolio  L.P. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  ordeP'declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  July  6, 1995  and  amended  on  April 
17, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on  - 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiure 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  EKH  20549. 
Applicant,  388  Greenwich  Street,  New 
York,  New  York  10013. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim,  Staff  Attorney,  (202) 
942-0571,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  It^ORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Delaware  limited 


partnership.  On  August  17, 1987, 
applicant  registered  under  the  Act  and 
fil^  a  registration  statement  to  register 
its  securities  imder  the  Securities  Act  of 
1933.  Applicant’s  registration  statement 
was  declared  efiective  on  November  9, 
1988,  and  its  initial  public  offered 
commenced  shortly  thereafter. 

2.  On  Jahuary  7, 1992,  in  light  of 
applicant’s  small  size  and  the  resulting 
unlikelihood  of  achieving  economies  of 
scale,  the  Individual  General  Partners  of 
applicant  unanimously  approved  a  Plan 
EHssolution,  Liquidation,  and 
Termination  (the  “Plan”)  providing  for 
the  dissolution  of  applicant,  the 
liquidation  of  applicant’s  assets,  and  the 
distribution  of  the  proceeds  from  such 
liquidation  to  applicant’s  unitholders. 
Proxy  materials  relating  to  the  Plan  were 
filed  with  the  SEC  and  distributed  to 
unitholders  on  or  about  March  26, 1992. 
On  April  30, 1992,  a  majority  of 
applicant’s  imitholder  approved  the 
Plan. 

3.  As  of  April  30. 1992,  applicant  had 
464,696,91  units  of  partnership  interest 
outstanding,  with  a  net  asset  value  of 
$10.22  per  unit  and  an  aggregate  net 
asset  value  of  $4,749,213.20.  On  May  1, 
1992,  applicant’s  assets  were  liquidated 
and  the  proceeds  of  such  liquidation, 
less  an  amount  retained  for  liabilities, 
were  distributed  to  applicant’s 
unitholders  in  an  amount  based  upon 
applicant’s  per  share  net  asset  value.  All 
sales  of  portfolios  securities  were 
executed  in  open  market  transactions 
through  brokers  or  dealers  not  affiliated 
with  applicant  or  its  investment  adviser. 

4.  The  expenses  applicable  to  the 
liqmdation  amount^  to  approximately 
$24,486.31.  These  expenses,  which  were 
for  accounting,  printing,  administrative, 
and  legal  services,  were  home  by 
applicant’s  investment  adviser  and 
administrator.  In  addition,  prior  to 
distribution  of  applicant’s  assets,  its 
adviser  and  administrator  contributed  to 
applicant’s  assets  an  amoimt  equal  to 
applicant’s  unamortized  organizational 
expenses. 

5.  At  the  time  of  filing  the  application, 
applicant  has  no  assets  or  liabilities. 
Applicant  has  no  unitholders  and  is  not 
a  party  to  any  litigation  or 
administrative  proceeding.  AppUcant  is 
not  engaged  in,  and  does  not  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  aiffails.  To  effect  the  dissolution  of 
applicant  as  a  Delaware  limited 
partnership,  a  certificate  of  cancellation 
will  be  fil^  with  the  Secretary  of  State 
of  the  State  of  Delaware. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doa  96-11140  Filed  5-3-96;  8:45  am] 
BaaatQ  CODE  aOUMMM 


[Rel.  No.  IC-21923;  811-6285] 

Managed  Currency  Portfolio  L.P.; 
Notice  of  Application 

April  29, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTKM:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Managed  Currency  PortfoUo 
LJ*. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNG  DATES:  The  application  was  filed 
on  July  11. 1995  and  amended  on  April 
17, 1996. 

HEARMG  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ffie  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
May  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  388  Greenwich  Street,  New 
York,  NY  10013. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  &im.  Staff  Attorney,  (202) 
942-0571,  or  Robert  A.  Robertson. 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

AppUcant’s  Representations  • 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Delaware  limited 
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partnership.  On  August  17, 1987, 
applicant  registered  under  the  Act  and 
a  registration  statement  to  register 
its  securities  under  the  Securities  Act  of 
1933.  Applicant’s  registration  statement 
was  declared  effective  on  November  9, 
1988,  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  On  January  7, 1992,  in  light  of 
applicant’s  small  size  and  the  resulting 
unlikelihood  of  achieving  economies  of 
scale,  the  Individual  General  Partners  of 
applicant  unanimously  approved  a  Plan 
of  Dissolution,  Liquidation,  and 
■Termination  (the  “Plan”)  providing  for 
the  dissolution  of  applicant,  the 
liquidation  of  applicant’s  assets,  and  the 
distribution  of  the  proceeds  from  such 
liquidation  to  applicant’s  unitholders. 
Proxy  materials  relating  to  the  Plan  were 
filed  with  the  SEC  and  distributed  to 
unitholders  on  or  about  March  26, 1992. 
On  April  30, 1992,  a  majority  of 
applicant’s  unitholders  approved  the 
Plan. 

3.  As  of  April  30, 1992,  applicant  had 
249,941.79  units  of  partnership  interest 
outstanding,  with  a  net  asset  value  of 
$10.38  per  unit  and  an  aggregate  net 
asset  value  of  $2,594,406.15.  On  May  1, 
1992,  applicant’s  assets  were  liquidated 
and  the  proceeds  of  such  liquidation, 
less  an  amount  retained  for  liabilities, 
were  distributed  to  applicant’s 
imitholders  in  an  amount  based  upon 
applicant’s  per  share  net  asset  value.  All 
sales  of  portfolio  securities  were 
executed  in  open  market  transactions 
through  brokers  or  dealers  not  affiliated 
with  applicant  or  its  investoent  adviser. 

4.  The  expenses  applicable  to  the 
liquidation  amounted  to  approximately 
$64,317.06.  These  expenses,  which  were 
for  accounting,  printing,  administrative, 
and  legal  services,  were  borne  by 
applicant’s  investment  adviser  and 
administrator.  In  addition,  prior  to 
distribution  of  applicant’s  assets,  its 
adviser  and  administrator  contributed  to 
applicant’s  assets  an  amount  equal  to 
applicant’s  unamortized  organizational 
expenses. 

5.  At  the  time  of  filing  the  application, 
applicant  had  no  assets  or  liabilities. 
Applicant  has  no  unitholders  and  is  not 
a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  engaged  in,  and  does  not  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs.  To  effect  the  dissolution  of 
applicant  as  a  Delaware  limited 
partnership,  a  certificate  of  cancellation 
will  be  fil^  with  the  Secretary  of  State 
of  the  State  of  Delaware. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  undei  delegated  authority. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  96-1113'/  Filed  5-3-96;  8:45  am) 
BiLUNQ  CODE  8010-01-M 


[Rel.  No.  IC-21931;  File  No.  812-10100] 

The  Manufacturers  Life  Insurance 
Company  of  America,  et  al. 

April  30, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (“1940  Act”). 

APPLICANTS:  The  Manufacturers  Life 
Insurance  Company  of  America, 
(“Company”),  Separate  Account  Three 
of  The  Manufacturers  Life  Insurance 
Company  of  America  (“Account”)  and 
ManEquity,  Inc.  (“ManEquity”). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  fi’om  Section  27(a)(3)  of  the 
1940  Act  and  Rule  6e-3(T)(b)(13)(ii) 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  firont-end 
sales  load  imposed  under  certain 
flexible  premium  variable  life  insurance 
policies  (“Policies”)  to  be  eliminated  for 
payments  in  excess  of  one  Target 
Premium  in  any  Policy  year. 

RUNG  DATE:  The  application  was  filed 
on  April  23,  1996.  Applicants  represent 
that  they  will  amend  the  application 
during  the  notice  period  to  conform  to 
the  representation  set  forth  herein. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  a  hearing  is  ordered. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  the  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  21, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the  SEC’s 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  The  Manufacturers  Life 
Insurance  Company  of  America,  200 
Bloor  Street  East,  Toronto,  Ontario, 
Canada  M4W  1E5. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Wendy  Finck  Friedlander,  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Pennsylvemia  on 
April  11, 1977  and  redomesticated 
under  the  laws  of  Michigan  on 
December  9, 1992.  The  Company  is  a 
wholly-owned  subsidiary  of  Manulife 
Reinsurance  Corporation  (U.S.A.), 
which  in  tiun  is  a  wholly-owned 
subsidiary  of  Manufacturers  Life,  a 
mutual  life  insmrance  company  based  in 
Toronto,  Canada.  The  Company  is 
authorized  to  do  business  in  the  District 
of  Columbia  and  in  all  states  of  the 
United  States  except  the  State  of  New 
York. 

2.  The  Account  was  established  under 
Pennsylvania  law  on  August  22, 1986. 
Since  December  9, 1992,  the  Accmmt 
has  been  operated  under  Michigan  law. 
The  assets  of  the  Account  fund  the 
Policies  and  certain  other  variable  life 
insurance  policies  issued  by  the 
Company.  The  Account  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust. 

3.  ManEquity,  an  indirect,  wholly- 
owned  subsidiary  of  Manulife 
Reinsurance  Corporation  (U.S.A.),  is 
registered  with  the  Commission  as  a 
broker-dealer  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ManEquity  is  the  principal 
underwriter  for  the  Policies  and  for 
other  variable  life  insurance  policies 
and  variable  annuity  contracts  issued  by 
the  Company. 

4.  The  Policies  are  flexible-premium 
survivorship  life  insurance  policies  that 
permit  accumulation  of  Policy  Values 
on  a  variable,  fixed,  or  combination  of 
variable  and  fixed  basis.  The  Company 
will  issue  a  Policy  with  a  face  amount 
of  at  least  $250,000,  and  will  generally 
issue  Policies  only  to  persons  who  have 
not  attained  age  90, 

5.  A  Policy  owner  may  pay  premiums 
at  any  time  and  in  any  amount,  subject 
to  certain  limitations.  At  a  Policy’s 
maturity.  Policy  Value,  minus  any 
outstanding  Policy  loans  and  unpaid 
interest  thereon,  is  paid  to  the  Policy 
owner, 

6.  Policy  Values  currently  may  be 
allocated  among  sub-accounts  of  the 
Account  (“Investment  Accounts”)  that 
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invest  in  nine  investment  company 
portfolios  of  Manulife  Series  Fund,  Inc. 
and  seven  portfolios  of  NASL  Series  - 
Trust,  or  may  be  allocated  to  a  fixed  rate 
(general  account)  option.  Policy  Values 
may  be  transferred  among  the 
Investment  Accounts  and  to  and  from 
the  fixed  rate  option,  subject  to  certain 
restrictions  described  in  the  prospectus 
for  the  Policies.  The  Policies  also  permit 
asset  allocation  rebalancing  and  dollar 
cost  averaging.  Policy  Values  may  be 
accessed  by  means  of  partial 
withdrawals  or  a  total  surrender  of  a 
Policy,  or  by  taking  a  Policy  loan. 

7.  The  Policies  offer  a  choice  of  two 
death  benefit  options.  Under  Option  1, 
the  death  benefit  is  the  face  amount  of 
the  Policy  or,  if  greater,  the  Policy  Value 
multiplied  by  the  corridor  percentage 
applicable  for  the  age  of  the  youngest 
insured  as  set  forth  in  the  “Corridor 
Percentage  Table”  which  is  contained  in 
the  prospectus.  Under  Option  2,  the 
death  benefit  is  the  face  amount  of  the 
Policy  plus  the  Policy  Value,  or,  if 
greater,  the  Policy  Value  multiplied  by 
the  corridor  percentage  applicable  for 
the  age  of  the  youngest  insured,  as  set 
forth  in  the  Corridor  Percentage  Table. 

If  tbe  Policy  is  in  force  at  the  time  of  the 
last  surviving  insured’s  death,  the 
Company  will  pay,  upon  receipt  of  due 
proof  of  death,  an  insurance  benefit 
based  on  the  death  benefit  option 
selected  by  the  Policy  owner. 

8.  In  those  states  where  permitted,  the 
Policies  also  provide  for  certain 
guarantees  that  a  Policy  will  not  go  into 
default,  even  if  a  combination  of  Policy 
loans,  adverse  investment  experience  or 
other  factors  should  cause  the  Policy’s 
net  cash  surrender  value  to  be 
insufficient  to  meet  the  monthly 
deductions  due  at  the  beginning  of  a 
Policy  month.  Depending  upon  the  type 
of  guarantee  selected,  for  additional 
monthly  premiums  set  forth  in  the 
Policy,  the  amounts  of  which  are  based 
upon  (1)  the  supplementary  benefits 
available  under  the  Policy  and  selected 
hy  the  Policy  owner  and  (2)  the  risk 
classification  of  any  life  insured  under 
the  Policy,  the  Company  will  provide 
guarantees  against  lapse  if,  as  of  the 
beginning  of  tbe  Policy  month,  the  sum 
of  all  premiums  paid  to  date  less  any 
partial  withdrawals  and  less  any  Policy 
debt  is  greater  than  or  equal  to  the  sum 
of  the  premiums  due  for  the  guarantee 
elected  since  the  Policy  Date. 

9.  The  Company  deducts  a  charge  of 
2.35%  of  each  premium  payment  for 
state  and  local  taxes  and  a  charge  of 
1.25%  of  each  premium  payment  to 
reimburse  the  Company  for  a  portion  of 
its  increased  federal  tax  liability  in 
connection  with  receipt  of  premiums 
under  the  Policies  under  Section  848  of 


the  Internal  Revenue  Code  of  1986,  as 
amended.  The  Company  currently 
intends  to  cease  these  deductions  at  the 
end  of  the  tenth  Policy  year,  but 
reserves  the  right  to  continue  these 
deductions  beyond  the  tenth  Policy 
year. 

10.  The  Policies  have  a  front-end  sales 
load  equal  to  5.5%  of  all  premiums  paid 
in  each  Policy  year  up  to  one  Target 
Premium; '  for  premium  payments  in 
excess  of  one  Target  Premium  in  a 
Policy  year  there  is  no  firont-end  sales 
charge.  This  deduction  is  guaranteed  to 
cease  at  the  end  of  the  tenth  Policy  year, 
or  ten  years  after  a  face  amount  increase, 
as  applicable.  Payments  made  after  ten 
Policy  years,  (or,  if  there  has  been  a  face 
amount  increase,  ten  Policy  years  after 
that  increase)  are  not  subject  to  a  frt>nt- 
end  sales  charge. 

11.  In  addition,  the  Company  will 
assess  surrender  charges  upon  the 
surrender  of  a  Policy,  on  certain  partial 
withdrawals  under  a  Policy,  in  the  event 
of  a  decrease  in  the  face  amount  of  a 
Policy  or  a  cancellation  of  an  increase, 
and  in  the  event  that  a  Policy  lapses.  If 
applicable,  these  charges  will  be 
assessed  if  any  of  these  transactions 
occurs  within  the  applicable  surrender 
charge  period  as  set  forth  in  the  Policy. 
There  are  two  surrender  charges:  a 
deferred  underwriting  charge  (“DUG”) 
and  a  contingent  deferred  sales  charge 
(“CDSC”). 

12.  The  DUG  is  $4  for  each  $1,000  of 
face  amount  of  life  insurance  coverage 
initially  purchased  or  added  by 
increase.  This  charge  applies  only  to  the 
first  $1,000,000  of  face  amount  initially 
or  the  first  $1,000,000  of  each 
subsequent  increase  in  face  amount.  The 
DUG  is  designed  to  cover  the 
administrative  expenses  associated  with 
underwriting  and  Policy  issuance. 

13.  The  maximum  GDSG  under  the 
Policies  is  equal  to  one  Target  Premium 
multiplied  by  percentages  shown  in 
Table  1  of  the  prospectus  for  the 
Policies,  which  percentage  grade  down 
over  fifteen  Policy  years  to  0%  (but  in 
no  event  will  the  sum  of  the  GDSG  and 
the  front*end  sales  charge  exceed  the 
amount  permitted  by  Section  27(a)(2)  of 
the  1940  Act).  Except  for  surrenders  to 
which  the  sales  charge  limitations 
provisions  described  below  apply, 

100%  of  the  GDSG  will  be  in  eftect  for 
at  least  the  first  six  Policy  years  for  lives 
insured  with  either  an  average  issue  age 
(or  average  attained  age  at  the  time  of  a 
face  amount  increase)  of  0-75.  For 
average  ages  higher  than  75,  the  GDSG 

’  A  Target  Premium  is  a  measure  of  premium 
speciHed  in  a  policy  that  varies  from  insured  to 
insured  and  never  exceeds  a  Guideline  Annual 
Premium  (“GAP”),  as  deHned  in  Rule  6e-3(T)(c)(8) 
under  the  1940  Act. 


will  grade  down  more  rapidly,  at  a  rate 
that  is  also  set  forth  in  Table  1  of  the 
prospectus. 

14.  In  order  to  determine  the  GDSG 
applicable  to  a  face  amount  increase,  the 
(jompany  will  treat  a  portion  of  the 
Policy  Value  on  the  date  of  increase  as 

a  premium  attributable  to  the  increase. 

In  addition,  a  portion  of  each  premium 
paid  on  or  subsequent  to  the  increase 
will  be  attributed  to  the  increase.  In 
each  case,  the  portion  attributable  to  the 
increase  will  be  the  ratio  of  the  GAP  for 
the  increase  to  the  sum  of  the  GAPs  for 
the  initial  face  amount  and  all  increases 
including  the  requested  increase. 

15.  If  a  Policy  is  surrendered  or 
lapsed,  or  a  face  amount  decrease  is 
requested  at  any  time  during  the  first 
two  years  after  issuance  (for  corporate 
owned  Policies)  or  after  an  increase  in 
face  amount,  the  Gompany  will  forego 
taking  that  part  of  the  GDSG  with 
respect  to  “premiums”  paid  for  the 
initial  face  amount  or  that  increase 
(including  the  portion  of  Policy  Value 
treated  as  premiums  for  the  increase,  as 
described  above),  whichever  is 
applicable,  which  exceeds  the  sum  of  (i) 
30%  of  the  premiums  paid  up  to  the 
lesser  of  one  GAP  or  the  cumulative 
premiums  paid  to  the  surrender  date, 
plus  (ii)  10%  of  the  premiums  paid  in 
excess  of  one  GAP,  up  to  the  lesser  of 
two  GAPs  or  the  cumulative  premiums 
paid  to  the  surrender  date,  plus  (iii)  9% 
of  the  premiums  paid  in  excess  of  two 
GAPs,  reduced  by  the  amount  of  all 
sales  charges  previously  taken. 

16.  Since  a  GDSG  is  deducted  when 
a  Policy  terminates  for  failure  to  mako 
the  required  payment  following  a  Policy 
default,  the  sales  charge  limitation 
described  above  will  apply  if  the 
termination  occurs  during  the  two-year 
period  following  issuance  or  any 
increase  in  face  amount.  If  the  Policy 
terminates  during  the  two  years  after  a 
face  amount  increase,  the  limitation  will 
relate  only  to  the  GDSG  applicable  to  the 
increase. 

17.  A  monthly  charge  (at  a  minimum 
rate  of  $30  per  Policy  month  and  a 
maximum  rate  of  $60  per  month)  is 
deducted  fix)m  the  Policy  Value  for 
administration  of  the  policies.  The 
monthly  administration  charge  is  $.04 
per  $1,000  of  ace  amount  until  the  later 
of  the  youngest  living  life  insured’s 
attaint  age  55  or  the  end  of  the 
fifteenth  Policy  year.  Thereafter,  the 
charge  is  $0. 

18.  A  cost  of  insurance  charge  that  is 
guaranteed  to  be  no  more  than  that 
permitted  under  the  applicable  1980 
Gommissioners  Standa^  Ordinary 
Mortality  Table  is  deducted  from  Policy 
Value  each  month.  This  charge 
compensates  the  Gompany  for  the  death 
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benefits  provided  under  the  Policies  and 
varies  fiom  insured  to  insured  based 
upon  issue  age,  gender  (except  where 
unisex  rates  are  mandated  by  law), 
smoking  status  and  risk  class.  Cost  of 
insurance  rates  on  amounts  added  by 
face  increase  are  based  on  the  same 
factors,  but  determined  based  upon  the 
time  of  increase  instead  of  issue. 

19.  A  mortality  and  expense  risk 
charge  is  deducted  firam  Policy  Value  at 
the  b^inning  of  each  Policy  month,  at 
a  rate  of  .067%  through  the  later  of  the 
tenth  Policy  year  and  the  youngest  life 
insured’s  attained  age  55.  Cmrently,  it  is 
expected  that  this  charge  will  reduce  to 
.0215  per  month  thereafter,  although  the 
Company  reserves  the  right  not  to 
reduce  this  charge. 

20.  Charges  wili  be  imposed  on 
certain  transfers  of  Policy  Values, 
including  a  $35  charge  for  transfers  in 
any  Policy  month  after  the  first  transfer, 
a  $15  charge  for  each  asset  allocation 
rebalancing  transfer  and  a  $5  charge  for 
each  dollar  cost  averaging  transfer  when 
Pohcy  Value  does  not  exceed  $15,000. 

Applicants’  Legal  Analysis 

1.  Section  27(a)(3)  of  the  1940  Act 
provides  that  the  amoimt  of  sales  charge 
deducted  from  any  of  the  fist  twelve 
monthly  payments  of  a  periodic 
payment  plan  certificate  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  such  payment,  and  that 
the  amount  deducted  firom  any 
subsequent  payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 
This  prohibition  is  commonly  referred 
to  as  the  “stair-sten”  rule. 

2.  Rule  6e-3(T)(D)(13)(ii)  provides  an 
exemption  from  Section  27(a)(3), 
provided  that  the  proportionate  amount 
of  sales  charge  deducted  firom  any 
payment  does  not  exceed  the 
proportionate  amoimt  deducted  firom 
any  prior  payment. 

3.  Under  the  Policies  described 
herein,  a  Policy  owner  paying  premiimis 
in  excess  of  the  Target  Premium  in  any 
of  the  first  ten  Policy  years  will  pay  a 
5.5%  firont-end  sales  load  on  the  portion 
of  the  premium  up  to  the  Target 
Premium,  but  will  pay  no  front-end 
sales  load  on  premiums  about  the  Target 
Premium  in  that  year.  Applicants 
submit  that  this  sales  load  structure 
could  be  deemed  to  violate  Section 
27(a)(3).  In  addition,  a  Policy  owner 
paying  more  than  a  Target  Premium  in 
any  of  the  first  ten  Policy  years  who 
subsequently  makes  a  premium 
payment  equal  to  the  Target  Premium 
will  pay  a  higher  firont-end  sales  in  that 
subsequent  Policy  year.  Consequently, 
the  exemption  provided  in  Rule  6e- 
3(T)(b)(13)(ii)  would  be  unavailable. 


4.  According  to  the  Applicants, 
Section  27  was  designed  to  protect 
Policy  owners  against  sales  load 
structures  that  deducted  large  amounts 
of  front-end  sales  charges  so  early  in  the 
life  of  a  Policy  that  little  of  the  Policy 
owner’s  early  payments  were  actually 
invested,  or  if  an  owner  redeemed  in  the 
early  years  of  an  investment,  that 
investor  would  recoup  little  of  his  or  her 
investment  upon  redemption. 

Applicants  assert  that  the  fronbend 
sales  load  structure  under  the  Policies 
does  not  present  these  concerns.  Rather, 
Applicants  state  that  they  expect  that  by 
imposing  a  lower  fix)nt-end  sales  load 
on  premiums  in  excess  of  the  Target 
Premium,  the  Company  will  lower  the 
aggregate  level  of  sales  load  paid  in  each 
of  the  first  ten  Policy  years  (or  the  first 
ten  years  after  a  face  amount  increase). 

5.  Applicants  state  that  the 
Company’s  firont-end  sales  load 
structure  significantly  benefits  Policy 
owners  by  eliminating  sales  charges  on 
payments  in  excess  of  Target  Premiums 
in  any  Policy  year.  According  to  the 
Applicants,  the  Company  could  avoid 
the  stair-step  issue  presented  by  Section 
27(a)(3)  and  Rule  6e-3(T)  simply  by 
imposing  a  higher  frxmt-end  load  on  the 
full  amount  of  premium  payments  in 
each  Policy  year,  including  amounts 
over  the  Target  Premium.  Under  this 
arrangement,  however,  a  Policy  owner 
would  pay  a  higher  overall  sales  load, 
and  would  be  left  with  a  smaller 
percentage  of  his  or  her  premium 
payment  for  investment  under  the 
Policy.  Further,  if  the  Company  were  to 
impose  the  higher  sales  charge  on 
premiums  about  the  Target  Premium,  it 
would  generate  more  revenue  from  the 
Policies  than  it  believes  necessary  to 
support  the  distribution  costs  associated 
with  the  Policies. 

6.  Rule  6e-3(T)(b)(13)(ii)  contains  an 
exception  to  its  policy  prohibiting 
increases  in  sales  load  that  allow 
insurance  companies  to  charge  a  lower 
sales  charge  or  amounts  transferred  to  a 
flexible  premium  variable  life  insurance 
policy  from  another  plan  of  insurance, 
and  thereafter  to  impose  a  full  sales 
charge  on  later  premium  payments. 
Applicants  contend  that  this  exception 
implicitly  recognizes  that  insurance 
companies  incur  lower  costs  on 
premium  payments  that  consist  of 
amounts  transferred  from  other  policies 
and  permits  insurance  companies  to 
pass  those  costs  savings  through  to 
Policy  owners.  For  the  same  reason. 
Applicants  submit  that  the  Company 
should  be  permitted  to  pass  through  to 
Policy  owners  its  reduced  costs  with 
respect  to  premiums  about  the  Target 
Premium  by  reducing  its  front-end  sales 
load  on  premiums  almve  the  Target 


Premium  in  each  Policy  year  that  a 
firont-end  sales  load  applies. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  submit  that  the  requested 
exemptions  from  the  provisions  of 
Section  27(a)(3)  of  the  1040  Act  and 
Rule  6e-3(T)(b)(13)(ii)  thereunder,  are 
in  accordance  with  the  standards  of 
Section  6(c)  of  the  1940  Act,  and  with 
the  protection  of  investors  and  the 
purposes  and  policies  of  the  1940  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-11231  Filed  5-3-96;  8:45  am] 
BIIXINQ  CODE  8010-01-M 

[Release  Na  34-37149;  File  No.  SR-DCC- 
96-05] 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  a  Change  in 
Interdealer  Brokers 

April  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
April  17, 1996,  Delta  Clearing  Corp. 
(“DCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  H,  and  III  below,  which  items 
have  been  prepared  primarily  by  DCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  the  procedures  for 
DCC’s  Over-The-Counter  Options 
Trading  System  by  including  in  the 
definition  of  “RMJ”  a  statement  that  all 
references  to  RMJ  in  the  procedures 
shall  be  deemed  to  be  references  to  the 
broker  then  performing  the  duties  and 
responsibilities  of  RMJ  under  the 
procedures. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  l^rpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

EKDC  included  statements  concerning 
the  purpose  of  and  bdsis  for  the 
proposed  rule  change  and  discussed  any 

*  15  U.S.C.  788(b)(1)  (1988). 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EXZC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Through  its  options  clearing  system, 
DCC  clears  trades  in  over-the-counter 
options  that  have  been  agreed  to 
through  the  facilities  of  RMJ  Options 
Trading  Corp.  (“RMJ”).^  RMJ  has 
informed  DCC  that  it  intends  to  . 
eliminate  its  options  trading  business. 
The  purpose  of  the  proposed  rule 
change  is  to  allow  DCC  to  replace  RMJ 
with  Euro  Broker  Maxcor  Inc.  The 
proposed  rule  change  amends  the 
definition  of  RMJ  contained  in  Article  I 
of  the  DCC’s  procedures  to  state  that  all 
references  to  RMJ  in  the  procedmres 
shall  be  deemed  references  to  the  broker 
then  performing  the  duties  and 
responsibilities  of  RMJ  under  the 
procedures. 

The  proposed  rule  change  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.i  Therefore,  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  specifically. 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder.^ 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  ®  and  Rule 


2  The  Commission  has  modified  parts  of  these 
statements. 

3  For  a  complete  description  of  the  DCC’s  options 
clearance  system,  refer  to  Securities  Exchange  Act 
Release  No.  26450  (January  18, 1989),  54  FR  2010 
(Order  granting  DCC  temporary  registration  as  a 
clearing  agency). 

*  15  U.S.C.  78q-l  (1988). 

» 15  U.S.C.  78s(b)(3)(AKiii)  (1988). 


19b-4(e)(4)  thereunder®  in  that  the 
proposal  effects  a  change  in  an  existing 
service  of  a  registered  clearing  agency 
that  does  not  adversely  afiect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible  and 
does  not  significantly  affect  the 
respective  rights  or  obligations  of  the 
clearing  agency  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  E)C 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
DCC.  All  submissions  should  refer  to 
File  No.  SR-DCC-96-05  and  should  be 
submitted  by  May  28, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-11141  Filed  5-3-96;  8:45  ami 
BHJJNQ  CODE  8010-01-M 


» 17  CFR  240.19b-4(eX4)  (1995). 

^  178  CFR  200.30-3a(aKl2)  (1995). 


[Release  No.  34-37150;  Hie  No.  SR-MASO- 
96-14] 

Self'Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Requirement  That  Mh^bers  Provide 
Information  to  Other  Regulators  for 
Regulatory  Purposes 

April  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchai^e  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
April  4, 1996,  the  National  Association 
of  Securities  Dealers,  Inc.  (“NASD”  or 
“Association”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change,^  as  described  in  Items  1. 11,  and 
m  below,  which  Items  have  been 
prepared  by  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  filing  a  proposed  rule 
change  to  amend  NASD  Rules  8210  and 
8220.®  The  NASD  is  proposing  to  amend 
Rule  8210  to  require  members  to 
provide  information  to  domestic  and 
foreign  self-regulatory  organizations, 
associations,  securities  or  contract 
markets  or  regulators  vtnth  which  the 
Association  1ms  entered  into 
information  sharing  agreements  for 
regulatory  purposes  and  to  the  NASD’s 
Market  Surveillance  Conunittee. 
Pursuant  to  Amendment  No.  1.  the 
NASD  is  amending  Rule  8220  to 
authorize  any  Market  Surveillance 
Conunittee  to  require  any  member  to 
submit  a  report  in  writing  with  regard 
to  any  matter  coimected  with  such 
member’s  business  or  business 
practices,  and  to  inspect  the  books, 
records  and  accounts  of  any  member. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


>  15  U.S.C  78s(b)(l). 

^  On  April  19, 1996,  the  NASD  filed  Amendment 
No.  1  to  the  proposed  rule  change.  Letter  from 
Suzanne  E.  ^tWell,  Associate  General  Counsel, 
NASD,  to  Mark  P.  Barracca,  S{>ecial  Counsel, 
Division  of  Market  Regulation,  SEC,  dated  April  19, 
1996. 

^  Pursuant  to  a  new  rule  numbering  system  for  the 
NASD  Manual  anticipated  to  be  effective  no  later 
than  May  1, 1996,  Sec.  5  of  Art  fV  and  the 
Resolution  of  the  Board  of  Governors  thereto  of  the 
Rules  of  Fair  Practice  that  are  the  subject  of  this 
proposed  rule  change  will  become  Rules  8210  and 
8220,  respectively.  Securities  Exchange  Act  Release 
No.  36698  Oan.  11, 1996),  61  FR  1419  (Jan.  19. 

1996)  (order  approving  File  No.  SR-NASD-95-51). 
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PROCEDURAL  RULES 

8000.  COMPLAINTS, 

INVESTIGATIONS  AND  SANCTIONS 
***** 

8200.  INVESTIGATIONS 
8210.  Reports  and  Inspection  of  Books 
for  Purpose  of  Investigating 
Complaints 

(a)  For  the  purpose  of  any 
investigation,  or  determination  as  to 
filing  of  a  complaint  or  any  hearing  of 
any  complaint  against  any  member  of 
the  Association  or  any  person  associated 
with  a  member  made  or  held  in 
accordance  with  the  Rule  9000  Series, 
or  made  or  held  by  another  domestic  or 
foreign  self-regulatory  organization, 
association,  securities  or  contract 
market  or  regulator  of  such  markets, 
with  whom  the  Association  has  entered 
into  an  agreement  providing  for  the 
exchange  of  information  and  other 
forms  of  material  assistance  solely  for 
market  surveillance,  investigative, 
enforcement  or  other  regulatory 
purposes,  any  District  Business  Conduct 
Committee,  tiie  Market  Surveillance 
Committee,  or  the  Board  of  Governors, 
or  any  duly  authorized  member  or 
members  of  any  such  Committees  or 
Board  or  any  duly  authorized  agent  or 
agents  of  any  such  Conunittee  or  Board 
shall  have  the  right: 

(1)  to  require  any  member  of  the 
Association,  person  ass(x:iated  with  a 
member,  or  person  no  longer  associated 
with  a  member  when  such  person  is 
subjecrt  to  the  Association’s  jurisdiction 
to  report,  either  informally  or  on  the 
reco^,  orally  or  in  writing  v\rith  regard 
to  any  matter  involved  in  any  such 
investigation  or  hearinc,  and 

(2)  to  investigate  the  books,  records 
and  accounts  of  any  such  member  or 
person  with  relation  to  any  matter 
involved  in  any  such  investigation  or 
hearing. 

(b)  No  such  member  or  person  shall 
fail  to  make  any  report  as  required  in 
this  Rule,  or  fail  to  permit  any 
inspection  of  books,  records  and 
accx)unts  as  may  be  validly  cialled  for 
under  this  Rule.  Any  notice  requiring  an 
oral  or  written  report  or  calling  for  an 
inspection  of  books,  records  and 
accoimts  pursuant  to  this  Rule  shall  be 
deemed  to  have  been  received  by  the 
member  or  person  to  whom  it  is 
directed  by  the  mailing  thereof  to  the 
last  known  address  of  such  member  or 
person  as  reflected  on  the  Association’s 
records. 

8220.  Suspension  of  members  for 

Failure  to  Furnish  Information  Duly 

Requested 

**«**' 

(e)  It  is  essenfial  for  the  promotion  of 
the  Association’s  welfare,  object  and  ’ 


purposes  and  more  particularly  for  the 
administration  and  enforcement  of  its 
Rules: 

(1)  that  any  District  Business  Conduct 
Committee,  any  Market  Surveillance 
Committee,  or  any  duly  authorized 
member  or  members  of  any  such 
Committees,  or  any  duly  authorized 
agent  or  agents  of  any  such  Committees, 
or  any  Association  examiner  duly 
authorized  by  the  President  shall  have 
the  right,  in  order  to  and  solely  for  the 
purpose  of  determining  whether  any 
member  is  complying  with  the  Rules  of 
the  Association: 

(A)  to  require  any  such  member  to 
submit  a  report  in  writing  with  regard 
to  any  matter  connected  with  such 
member’s  business  or  business 
practices,  and 

(B)  to  inspect  the  books,  records  and 
accounts  of  any  such  member;  and 

(2)  that  any  such  Committee  or  any 
such  member  or  members  thereof,  or 
any  such  agent  or  agents  thereof,  or  any 
such  examiner,  be  and  hereby  is  granted 
such  rights. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ' 

1.  Purpose 

Currently,  Rule  8210  of  the  NASD’s 
Procedural  Rules  provides  that  the 
NASD  may  require  members  and 
associated  persons  to  provide 
information,  and  may  investigate  a 
member’s  books  and  records,  in 
connection  with  investigations  or 
proceedings  conducted  by  the  NASD. 
The  NASD  periodically  receives 
requests  finrn  other  regulatory 
organizations  with  whom  the  NASD  has 
entered  into  agreements  to  share 
regulatory  information,  including  self- 
regulatory  organizations  (“SROs”)  who 
participate  in  the  Intermarket 
Surveillance  Group  (“ISG”),  *  for 


'*The  ISG  is  an  organization  of  securities  industry 
self-regulatory  organizations  ("ISG/SROs”)  formed 
in  1983  to  coordinate  and  develop  intermarket 


information  from  NASD  members  in 
connection  with  investigations  being 
conducted  by  these  regulators.  Rule 
8210,  however,  does  not  expressly 
permit  the  NASD  to  require  members  to 
provide  information  in  connection  with 
investigations  being  conducted  by  other 
regulatory  organizations,  or  to  bring 
disciplinary  action  against  a  member 
that  refuses  to  cooperate. 

While  the  NASD  believes  that  Rule 
8210  provides  adequate  authority  to 
require  members  and  associated  persons 
to  provide  information  to  other 
regulatory  organizations,  it  is  believed 
that  clarifying  this  provision  to 
expressly  provide  for  such  information 
sharing  would  be  desirable.  Most  of  the 
other  ISG  participants  have  amended  or 
are  amending  their  rules  to  clarify  their 
investigatory  and  infonnation  sharing 
authority.  ®  The  proposed  rule  change 


surveillance  programs  designed  to  identify  and 
combat  fraudulent  and  manipulative  acts  and 
practices.  In  order  to  promote  its  purposes, 
members  agree  to  exchange  such  information  as  is 
necessary  for  ISG  members  to  perform  their  self- 
regulatory  and  market  surveillance  functions.  The 
NASD  has  been  a  member  of  the  ISG  since  its 
formation. 

The  ISG's  self-regulatory  organization  members 
(ISG/SROs)  include  all  of  the  registered  securities 
exchanges  and  associations:  American  Stock 
Exchange  (AMEX),  Boston  Stock  Exchange  (BSE), 
Chicago  Board  Options  Exchange  (CBOE),  Chicago 
Stock  Exchange  (CHX),  Cincinnati  Stock  Exchange 
(CSE),  National  Association  of  Securities  Dealers, 

Inc.  (NASD),  New  York  Stock  Exchange  (NYSE). 
Pacific  Stock  Exchange  (PSE),  and  Philadelphia 
Stock  Exchange  (PHLX).  In  addition,  other  domestic 
contract  markets  and  foreign  SROs  have  been 
granted  “affiliate"  membership  in  the  ISG:  Alberta 
Stock  Exchange  (ASE),  Amsterdam  Stock  Exchange 
(AMSE),  Australian  Stock  Exchange  (ASX),  Chicago 
Board  of  Trade  (CBOT),  Chicago  Mercantile 
Exchange  (CME),  London  International  Financial 
Futures  and  Options  Exchange  (LIFFE),  London 
Stock  Exchange  (LSE),  Montreal  Exchwge  (ME), 
New  York  Futures  Exchange  (NYFE),  Securities  and 
Futures  Authority  (SFA),  Toronto  Stock  Exchange 
(TSE),  and  the  Vancouver  Stock  Exchange  (VSE). 
ISG/SROs  and  ISG  affiliates  are  referred  to  herein 
as  “participants.” 

s  The  CBOE  recently  amended  Rule  15.9(b)  to 
require  its  members  and  associated  persons,  at  the 
request  of  the  CBOE,  to  furnish  testimony, 
documentary  evidence  or  other  information  in 
connection  with  any  inquiry  by  a  domestic  or 
foreign  self-regulatory  organization,  association, 
contract  markeV,  or  regulator  of  such  market  with 
whom  the  CBOE  has  entered  into  an  agreement 
providing  for  the  exchange  of  information  and  other 
forms  of  mutual  assistance  for  market  surveillance, 
investigative,  enforcement  and  regulatory  purposes. 
Securities  Exchange  Act  Release  No.  35403  (Feb.  22, 
1995),  60  FR  10884  (Feb.  28, 1995)  (order  approving 
File  No.  SR-CBOE-94-39).  The  PSE  recently 
amended  Rule  10.2(d)  to  require  PSE  members, 
member  organizations,  persons  associated  with  a 
member  or  member  organization,  and  other  persons 
or  entities  over  whom  the  PSE  has  jurisdiction 
pursuant  to  Rule  10.1(b)  to  testify  before  another 
SRO  and  to  furnish  information  in  connection  with 
a  regulatory  inquiry,  investigation,  examination,  or 
disciplinary  preceding  resulting  finnn  an 
agreement  entered  into  by  the  PSE  pursuant  to  Rule 
14.1.  Securities  Exchange  Act  Release  No.  35646 
(Apr.  25, 1995),  60  FR  21227  (May  1, 1995)  (order 
approving  File  No.  SR-PSB-95-02).  CurrentTy, 
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would  permit  the  NASD  to  require 
members  and  associated  persons  to 
provide  information  to  any  other 
domestic  or  foreign  SROs,  associations, 
securities  or  contract  markets  or 
regulators  of  such  markets  with  whom 
the  Association  has  entered  into 
agreements  providing  for  the  exchange 
of  regulatory  information.  By  amending 
Rule  8210,  the  NASD  also  will  have 
explicit  authority  to  discipline  members 
and  associated  persons  who  fail  to 
provide  information  to  other  domestic 
or  foreign  SROs,  associations,  securities 
or  contract  markets  or  regulators  of  such 
markets  with  whom  the  NASD  has 
information  sharing  agreements. 

Finally,  the  NASD  is  proposing  to 
insert  the  phrase  “the  Market 
Surveillance  Committee”  in  that  part  of 
Subparagraph  (a)  of  Rule  8210  that 
references  the  District  Business  Conduct 
Committee  and  the  Bo€U‘d  of  Governors, 
and  the  phrase  “any  Market 
Surveillance  Committee,”  after  the 
phrase  “any  District  Business  Conduct 
Conunittee”  in  Subparagraph  (e)(1)  of 
Rule  8220.  The  change  conforms  Rules 
8210  and  8220  with  references  to  the 
Market  Surveillance  Committee  in  the 
definitions  and  relevant  titles  of  the 
Code  of  Procedure. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,®  which  require,  among  other 
things,  that  the  rules  of  the  Association 
be  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  securities  transactions.  The 
proposed  rule  change  is  consistent  with 
'  these  objectives  in  that  it  clarifies  that 
the  Association  has  the  authority  to 
require  members  to  provide  information 
to  other  domestic  or  foreign  self- 
regulatory  organizations,  associations, 
securities  or  contract  markets  or 
regulators  of  such  markets  for  regulatory 
purposes  and  to  discipline  those 


NYSE  Rule  476(a)(ll)  permits  the  NYSE  to  bring 
disciplinary  action  against  a  member,  member 
organization,  allied  member,  approved  person, 
registered  or  non-registered  employee  for  failing  to 
comply  with  an  NYSE  request  to  submit  books  and 
records  to  the  NYSE  or  any  other  SRO  and  for 
failure  to  furnish  information  to  or  to  appear  or 
testify  before  the  NYSE  or  other  SRO.  The  NYSE 
has  proposed  an  amendment  to  Rules  27, 

476(a)(lll,  and  477  to  require  persons  under 
Exchange  jurisdiction  to  comply  with  information 
requests  from  commodities  markets  and 
associations  and  foreign  self-regulatory 
organizations  and  associations.  Securities  Exchange 
Act  Release  No.  36831  (Feb.  12, 1996),  61  FR  6279 
(Feb.  16, 1996)  (notice  of  File  No.  SR-NYSE-95- 
43).  Currently,  Art.  V,  Sec.  4(a)  of  the  AMEX  Rules 
facilitates  examinations  being  conducted  by  another 
exchange. 

« 15  U.S.C.  780-3. 


members  who  fail  or  refuse  to  provide 
such  information. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  finm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-14  and  should  be 
submitted  by  May  27, 1996. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pilrsuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-11228  Filed  5-3-96;  8:45  am] 
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[Release  Na  34-37154;  RIe  No.  SR-NASO- 
96-18] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Association 
of  Securitim  Dealers,  Inc.  Relating  to 
the  Temporary  Extension  of 
Effectiveness  of  Arbitration 
Procedures  for  Large  and  Complex 
Cases 

April  30. 1996.  * 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  30, 1996,‘  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  writh  the  Securities  and  Exchange 
(Dommission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Ckimmission  is  publi^ing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to 
temporarily  extend  the  efiectiveness  of 
the  arbitration  Procedures  for  Large  and 
(Complex  Cases,  Rule  10334  of  the  Code 
of  AAitration  Procedure  (“Code”),^  to 
August  1, 1996.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics:  proposed 
deletions  are  in  brackets. 

Code  of  Arbitration  Procedure 
***** 

Procedures  for  Large  and  Complex  Cases 
Rule  10334 

***** 


■  The  NASD  originally  submitted  the  proposed 
rule  change  on  April  24, 1996.  Amendment  No.  1, 
submitted  on  April  29. 1996,  states  that  the  Board 
of  Directors  of  NASD  Regulation,  Inc.  authorized 
the  filing  of  the  proposed  rule  change  with  the 
Commission  on  April  26, 1996.  Amendment  No.  2, 
submitted  on  April  30, 1996,  amends  Rule  10334(h) 
to  extend  the  effective  date  of  that  Rule  to  August 
1, 1996. 

2  Formerly  Section  46  of  the  Code  of  Arbitration 
Procedure.  NASD  Manual,  Code  of  Arbitration 
Procedure.  Art.  m,  §  46  (CCH)  f  3746. 
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Temporary  Effectiveness^ 

(h)  This  Section  46  shall  remain  in 
effect  [for  one  year  firom  May  2, 1995] 
until  August  1, 1996  unless  modified  or 
extended  prior  thereto  by  the  Board  of 
Governors. 

II.  Self'Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Procedures  for  Large  and 
Complex  Cases,  adopted  effective  May 
2, 1995,  for  a  one-year  pilot  test  and 
codified  at  Rule  10334  of  the  Code 
(formerly  Section  46)  will  expire  on 
May  2, 1996.  Since  Rule  10334  became 
effective,  the  Rule  has  been  used  on 
occasion  by  parties  to  large  and  complex 
cases. 

In  addition,  the  NASD’s  Arbitration 
Policy  Task  Force,  which  issued  its 
report  on  “Securities  Arbitration 
Reform”  in  January  1996,  has 
recommended  that  the  one-year  pilot 
test  of  Rule  10334  be  extended  in  order 
to  permit  the  NASD  to  gather  additional 
data  and  analyze  the  low  usage  rate  of 
the  procedures. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  3  because  it  permits  the  NASD  to 
continue  to  specify  procedures  in  the 
Code  for  large  and  complex  cases.  This 
serves  the  public  interest  by  enhancing 
the  satisfaction  and  perceived  fairness 
of  such  proceedings  by  the  parties  to 
such  proceedings.  To  the  extent  the 
parties  to  such  proceedings  express 
increased  satisfaction  with  the 
resolution  of  eligible  matters,  the  goal  of 
providing  the  investing  public  with  a 
fair,  efficient  and  cost-effective  forum 
for  the  resolution  of  disputes  is 
advanced. 


3 15  U.S.C  780-3. 


(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act,  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register.  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  filing 
thereof  in  that  accelerated  approval  will 
benefit  users  of  the  arbitration  process 
in  that  providing  a  temporary  extension 
of  the  procedures  for  large  and  complex 
cases  will  permit  arbitration 
participants  to  continue  to  use  the 
procedures  until  a  one-year  extension  is 
submitted  to  the  Commission  for 
roval. 

ule  10334  expires  by  its  terms  on 
May  2, 1996.  The  NASD  is  asking  that 
the  effectiveness  of  the  Rule  be 
temporarily  extended  until  August  1, 
1996,  in  order  to  permit  the  NASD  to 
submit  a  proposed  rule  change  to  extend 
the  effectiveness  of  the  rule  for  one  year. 
In  addition,  the  application  of  the  Rule 
to  any  case  submitted  to  arbitration  is 
voluntary.  Thus,  extending  the 
effectiveness  of  the  Rule  will  not  have 
any  adverse  impact  on  the  investing 
public. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  pnd  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the  . 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
96-18  and  should  be  submitted  by  May 
27, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-96-18 
be,  and  hereby  is,  approved  through 
August  1, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary.  ' 

IFR  Doc.  96-11229  Filed  5-3-96;  8:45  am} 
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[Release  No.  34-37151;  File  No.  SR-NYSE- 
96-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Six-Month  Extension  of  Pilot  Program 
To  Display  Price  Improvement  on  the 
Execution  Report  Smt  to  the  Entering 
Firm 

April  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  19, 1996,  the 
New  York  Stock  Exchange,  Incorporated 
(“NYSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizations’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  for 
six  months  the  program  filed  as  a  pilot 
in  Securities  Exchange  Act  Release  Nos. 
36421  (October  26, 1995),  60  FR  55625 
(November  1, 1995)  (File  No.  SRttNYSE^ 
95-35)  and  36489  (November  16, 1995), 
60  FR  58123  (November  24, 1995)  (File 
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No.  SR-NYSE-95-37).  This  is  a  program 
to  calculate  and  display,  on  the 
execution  reports  sent  to  member  firms, 
the  dollar  amounts  realized  as  savings  to 
their  customers  as  a  result  of  price 
improvement  in  the  execution  of  their 
orders  on  the  Exchange. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Bash  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  extend  for  six  months  a 
pilot  program  for  calculating  and 
displaying,  on  execution  reports  sent  to 
member  firms  entering  orders,  the  dollar 
value  saved  by  their  customers  as  a 
result  of  price  improvement  of  orders 
executed  on  the  Exchange.  The  program 
does  not  in  any  way  affect  the  actual 
execution  of  orders.  The  Exchange  refers 
to  this  calculated  dollar  savings  as  the 
“NYSE  PRIMESM.” 

NYSE  PRIME  is  available  to  all 
member  organizations  '  for  intra-day 
market  orders  entered  via  the 
Exchange’s  SuperDOT  system  that  are 
not  tick- sensitive  and  are  entered  from 
off  the  Floor.^  In  calculating  the  dollar 
value  of  price  improvement,  NYSE 
PRIME  utilizes  the  Best  Pricing  Quote 


NY.SE  PRIME  is  a  service  mark  of  the  New 
York  Stock  Exchange,  Inc. 

>  The  Commission  notes  that  member 
organizations  electing  to  receive  NYSE  PRIME 
information  are  required  to  enter  into  an  agreement 
with  the  Exchange  regarding  the  use  of  NYSE 
PRIME  information  and  the  NYSE  PRIME  service 
mark.  Among  other  things,  the  agreement  provides 
that  in  any  publication  or  use  of  NYSE  PRIME 
information  (unless  the  Exchange  otherwise  agrees), 
the  member  organization  must  employ  the  NYSE 
PRIME  service  mark. 

As  of  April  29, 1996,  the  following  NYSE  member 
organization  are  receiving  and  utilizing  NYSE 
PRIME  information:  Merrill  Lynch,  Pierce,  Feimer, 
and  Smith,  Inc.;  Charles  Schwab  &  Co.,  Inc.;  and 
Kalb,  Voorhis  &  Co. 

2  Also  excluded  from  the  NYSE  PRIME  feature  are 
booth  entered  or  booth  routed  orders,  booked 
orders,  combination  orders  (e.g.,  switch  orders)  and 
orders  diverted  to  sidecar. 


(“BPQ”)  as  approved  by  the 
Commission  in  connection  with  the 
Exchange’s  pricing  of  odd-lot  orfjers.^ 

Data  firom  the  operation  of  the  pilot 
during  the  first  quarter  of  1996  show 
price  improvement  on  25.6%  of  the 
execution  reports  for  eligible  post¬ 
opening  market  orders  entered  on  the 
Exchange.  The  Exchange  believes  that 
the  NYSE  PRIME  enhances  the 
information  made  available  to  investors 
and  improves  their  understanding  of  the 
auction  market. 

The  initial  NYSE  PRIME  pilot 
program  was  commenced  on  October 
24, 1995  ■*  and  ran  until  April  24, 1996. 
The  proposed  rule  change  extends  the 
pilot  program  for  an  additional  six 
months,  to  October  24, 1996. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ^  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fiee  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  This  proposed  rule 
change  is  designed  to  pierfect  the 
mechanism  of  a  free  and  open  market  in 
that  it  enhances  the  information 
provided  to  investors  by  displaying  to 
them  the  dollar  value  of  the  price 
improvement  their  orders  may  have 
received  when  executed  on  the  NYSE. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act. 


3  See  Securities  Exchange  Act  Release  No.  27981 
(May  2, 1990),  55  FR  19407  (May  9, 1990)  (File  No. 
SR-NYSE-90--06).  The  BPQ  is  the  highest  bid  and 
lowest  offer,  respectively,  dissemina^  by  the 
Exchange  or  another  market  center  participating  in 
the  Inlermarket  Trading  System  (“ITS”)  at  the  time 
the  order  is  received  by  the  Exchange.  In  order  to 
protect  against  the  inclusion  of  incorrect  or  stale 
quotations  in  the  BPQ,  however,  the  Exchange 
includes  quotations  in  a  stock  from  other  markets 
only  if:  (1)  the  stock  is  included  in  ITS  in  that  other 
market;  (2)  the  quotation  size  is  for  more  than  100 
shares:  (3)  the  bid  or  offer  is  not  more  than  one- 
quarter  point  away  from  the  NYSE’s  bid  or  offer,  (4) 
the  quotation  conforms  to  NYSE  Rule  62  governing 
minimum  variations:  (5)  the  quotation  does  not 
create  a  locked  or  crossed  market;  (6)  the  market 
disseminating  the  quotation  is  not  experiencing 
operational  or  system  problems  with  respect  to  the 
dissemination  of  quotation  information;  and,  (7)  the 
quotation  is  “firm”  pursuant  to  Rule  llAcl-1 
under  the  Act,  17  CPU  240.1  lAcl-1,  and  the 
market’s  rules. 

*  See  NYSE  Notice  to  Members  (November  17, 
1995). 

» 15  U.S.C  78f(b)(5). 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments  on 
the  proftosed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fm 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  have  the  effect  of  limiting 
access  to  or  availability  of  any  Exchange 
order  entry  or  trading  system,  the  NYSE 
PRIME  program  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act^  and  subparagraph  (e)(5)  of  Rule 
19b-4  thereunder.^  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  chwge  if 
it  appears  to  the  commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solifutation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  peison,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-96- 
10  and  should  be  submitted  by  May  28, 
1996. 


•l5U.S.C  788(bH3MA). 

3 17  t3Tl  240.19b-4(eX5). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-11143  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-^7148;  File  No.  SR-PSE- 
96-Oq 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Ruie  Change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  the  Composition  of  the 
Exchange’s  Options  Listing  Committee 

April  29, 1996. 

I.  Introduction 

On  January  16, 1996,  the  Pacific  Stock 
Exchange,  Inc.  (“PSE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”), 
piursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  *  and  Rule  19h— 4  thereunder,*  a 
proposal  to  amend  its  rules  relating  to 
the  composition  of  the  Options  Listing 
Committee  (“OLC”).  On  March  11, 

1996,  the  PSE  amended  its  approval.* 
The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
March  25, 1996.^  No  comments  were 
received  on  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

Currently,  Commentary  .01  to  PSE 
Rule  11.10(d)  provides  that  the  OLC 
shall  be  comprised  of  (i)  four  floor 


'  15  U.S.C.  788(b)(1)  (1988). 

*17  011240.196-4(1995). 

*C>n  March  11, 1996,  the  PSE  provided  additional 
information  concerning  the  purpose  of  the  proposal. 
Specifically,  the  PSE  explained  that  the  proposal  is 
designed  to  make  Commentary  .01  to  PSE  Rule 
11.10(d),  “Options  Listing  Committee,”  easier  to 
follow  and  to  prevent  legal  appeals  of  Options 
Listing  Conunittee  (“OLC”)  decisions  on  the 
technical  argument  that  the  OLC  was  not  authorized 
to  act  because  its  composition  did  not  conform  to 
the  rigid  requirements  of  PSE  Rule  11.10(d), 
Commentary  .01.  According  to  the  PSE,  such  an 
appeal  could  be  made  currently  if,  for  example,  a 
non-floor  broker  is  placed  in  one  of  the  floor  broker 
slots  on  the  OLC  because  of  a  shortage  of  floor 
brokers  willing  to  serve  on  the  OLC,  or  if  a  floor 
broker  on  the  OLC  becomes  a  market  maker  mid¬ 
year  and  the  OLC  decides  to  retain  that  member  on 
the  OLC.  The  PSE  expects  that,  under  the  proposal, 
the  OLC  will  be  composed  as  specified  in 
Commentary  .01  under  virtually  all  circumstances. 
The  Exchange  represents  that  it  intends  to  comply 
with  the  spirit  of  the  Commentary  and  anticipates 
departures  from  this  general  rule  only  in 
exceptionally  rare  circumstances.  See  Letter  from 
Michael  D.  Pierson,  Senior  Attorney,  Market 
Regulation,  PSE,  to  Michael  Walinskas,  Branch 
Chief,  Options  Regulation,  Division  of  Market 
Regulation,  Commission,  dated  March  11, 1996 
(“Amendment  No.  1”). 

*  See  Securities  Exchange  Act  Release  No.  36984 
(March  18, 1996),  61  FR  12126. 


brokers;  (ii)  five  market  makers  or  lead 
market  makers;  and  (iii)  one  member  of 
the  PSE  or  a  general  partner  or  officer 
of  a  member  organization,  or  any  other 
person  who  is  considered  to  be 
qualified.  The  PSE  proposes  to  amend 
PSE  Rule  11.10(d),  Commentary  .01,  to 
provide  that  the  Exchange  will  attempt, 
but  will  not  be  required,  to  maintain  the 
composition  of  the  OLC  as  provided 
currently  under  Commentary  .01. 
Specifically,  the  Exchange  proposes  to 
amend  Commentary  .01  by  eliminating 
the  phrase  “shall  be  composed  of’  and 
replacing  it  with  a  provision  stating  that 
“attempts  shall  be  made”  in  order  for 
the  OLC  to  have  a  composition  that 
includes  those  currently  specified  in 
subsections  (i)  through  (iii). 

The  Exchange  believes  that 
Conunentary  .01  is  overly  restrictive  and 
that  the  proposal  is  appropriate  in  order 
to  allow  for  greater  flexibility  in  the 
committee  selection  procedure  and  the 
process  for  replacing  committee 
members  who  resign  or  change  their 
floor  status.  The  proposal  is  designed  to 
make  Commentary  .01  easier  to  follow 
and  to  prevent  members  from  appealing 
decisions  of  the  OLC  on  the  grounds 
that  the  OLC  was  not  authorized  to  act 
because  its  composition  did  not 
conform  to  the  requirements  of 
Commentary  .01.  The  PSE  represents 
that  the  Exchange  will  make  every  effort 
to  ensure  that  the  OLC  maintains  the 
composition  specified  in  Commentary 
.01,  The  Exchange  expects  that,  under 
the 'proposal,  the  composition  of  the 
OLC  will  remain  as  specified  currently 
in  Commentary  .01  in  virtually  all 
circumstances.® 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  cmd  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with 
Section  6(b)(3)  of  the  Act,  in  that  the 
proposal  provides  for  a  fair 
representation  of  the  Exchange’s 
members  in  the  administration  of  its 
affairs,  and  also  with  Section  6(b)(5)  of 
the  Act,  in  that  the  proposal  is  designed 
to  protect  investors  and  the  public 
interest.® 

The  Commission  believes  that  the 
proposal  will  allow  greater  flexibility  in 
the  composition  of  the  OLC. 

Specifically,  the  proposal  provides  that 
the  Exchange  will  attempt,  but  will  not 
be  required,  to  maintain  the 
composition  of  the  OLC  as  provided 
currently  under  PSE  Rule  11.10(d), 


’  See  Amendment  No.  1,  supra  note  3. 

*  15  U.S.C.  SS  78f(b)(3)  and  (b)(5)  (1988). 


Commentary  .01.  The  PSE  expects  that 
the  OLC  will  continue  to  be  composed 
as  provided  currently  in  Commentary 
.01  in  virtually  all  circumstances,  and 
the  PSE  represents  that  the  Exchange 
will  attempt  to  ensure  that  the 
composition  of  the  OLC  remains  as 
specified  in  Commentary  .01,* 
Accordingly,  the  Commission  believes 
that  the  proposal  will  provide  flexibility 
in  the  composition  of  the  OLC  while 
ensuring  that  diverse  interests  are 
represented  on  the  OLC.  In  addition,  the 
proposal  should  simplify  the  process  of 
replacing  a  member  who  resigns  hrom 
the  committee  and  allow  the  OLC  to 
retain  a  member  who  changes  his  status 
(e.g.,  a  floor  broker  who  becomes  a 
m^er)  during  his  service  on  the 
committee. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-PSE-96-02) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-11142  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  801IM>1-M 


[Release  No.  34-37152;  File  No.  SR-PTC- 
96-02] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
Establishing  on  a  Permanent  Basis  the 
Margin  and  Pricing  Methodology  for 
Coliateraiized  Mortgage  Obligations 

April  30, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
March  8, 1996,  the  Participants  Trust 
Company  (“PTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No,  SR-PTC-96-02)  as 
described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  primarily  by 
PTC.  The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 


*  See  Amendment  No.  1,  supra  note  3. 
“15  U.S.C.  788(b)(2)  (1988). 

»17  CFR  200.30-3(a)(12)  (1995). 

‘  15  U.S.C.  788(b)(1)  (1988). 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  oi  Substance 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
on  a  permanent  basis  the  margin  and 
pricing  methodology  utilized  by  PTC  for 
collateralized  mortgage  obligations 
(“CMOs”)  that  are  eligible  for  depositor 
that  may  become  eligible  for  deposit  at 
PTC. 

'  n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Summaries  of  the 
most  significant  aspects  of  such 
statements  are  set  forth  in  sections  A,  B, 
and  C  below.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  permanent 
methodology  to  formulate  the 
percentage  (i.e.,  margin)  to  be  deducted 
from  the  market  value  of  CMOs  that  are 
eligible  for  deposit  or  that  may  become 
eligible  for  deposit  at  PTC.®  The 
proposed  margin  and  pricing  ■ 
methodology  is  substantially  the  same 
as  the  current  margin  and  pricing 
methodology  except  for  one  variation 
that  is  proposed  as  a  result  of  PTC’s 
research  and  analysis  of  additional  data 
compiled  in  the  period  since  the 
temporary  approval  was  granted. 

Margin  under  PTC’s  Rules 

Under  PTC’s  rules,  a  certain 
percentage  (’’applicable  percentage”)  of 
the  market  value  of  securities  is 
included  in  the  computation  of 
participants’  Net  Free  Equity.'*  Net  Free 


^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  PTC. 

3  PTC’s  current  CMO  margin  and  pricing 
methodology  was  approved  by  the  ^mmission  on 
a  temporary  basis  through  April  30, 1996,  in  order 
to  allow  PTC  to  make  technical  enhancements  that 
enabled  PTC  to  use  and  compare  data  Grom  two 
pricing  vendors  and  also  enabled  PTC  to  further 
evaluate  the  results  of  the  CMO  pricing  and  margin 
methodology  as  enhanced.  Securities  Exchange  Act 
Release  No.  35641  (April  24, 1995),  60  FR  21228 
[File  No.  SR-PTC-95-03]  (order  approving 
proposed  rule  change  on  an  accelerated  buis). 

*  As  set  forth  in  PTC  Rules,  Article  n.  Rule  9,  Net 
Free  Equity  is  calculated  as  the  sum  of  (a)  the  cash 
balance  in  the  account;  (b)  the  market  value  of 
securities  in  the  account  less  the  applicable 
percentage;  (c)  the  value  of  the  optional  deposits  to 


Equity  represents  PTC’s  calculation  of 
the  amount  of  excess  equity  available  in 
a  participant’s  accoimt  which  PTC  may 
borrow  against  or  liquidate  in  the  event 
a  participant’s  debit  balance  is  not 
satisfied  at  the  end  of  the  day.  Net  Free 
Equity  of  zero  or  greater  is  required  to 
be  maintained  by  participants  in  each  of 
its  agency,  pledge,  or  proprietary 
accounts  in  order  for  transactions  to  be 
processed.® 

By  including  only  a  portion  of  the 
market  value  of  securities  in  Net  Free 
Equity,  PTC  attempts  to  limit  the  risk 
caused  by  fluctuations  in  the  market 
value  of  these  securities.  For  example, 
for  (kivemment  National  Mortgage 
Association  (“GNMA”)  single-class 
securities  other  than  construction, 
project,  and  mobile  home  seciuities, 
margin  is  set  at  five  percent,  which  is  a 
rate  that  exceeds  these  securities’  largest 
historic  consecutive  two-day  downward 
price  movement.  GNMA  construction, 
project,  and  mobile  home  securities 
have  a  higher  margin  to  reflect  their 
reduced  liquidity.® 

CMO  Margins 

CMOs  that  are  currently  eligible  for 
deposit  at  PTC  are  GNMA  REMICs, 
Department  of  Veterans  Affairs  (“VA”) 
RE^Cs,  and  certain  Federal  Home  Loan 
Mortgage  (Dorporation  (“FHLMC”)  and 
Federal  National  Mortgage  Association 
(“FNMA”)  REMICs.  Unlike  GNMA 
single-class  securities,  CMOs  are 
multiple-class  mortgage  cash  flow 
securities  which  redirect  the  cash  flow 
firom  an  imderlying  standard  mortgage- 
hacked  security,  such  as  a  GNMA 
security,  and  which  allow  the  CMO 
issuer  to  create  classes  or  tranches  with 
many  different  interest  rates,  average 
lives,  prepayment  sensitivities,  and  final 
maturities. 

To  establish  margins  for  CMOs,  PTC 
uses  a  model  which  takes  into  account 


the  Participants  Fund  which  are  allocated  to  that 
account  (optional  de[>08its  to  the  Participants  Fund 
are  deposits  that  exceed  the  minimum  deposit 
required  pursuant  to  PTC’s  rules  and  procedures); 
and  (d)  20%  of  the  mandatory  deposits  to  the 
Participants  Fund  for  the  master  account 
(mandatory  deposits  to  the  Participants  Fund  are 
minimum  deposits  required  to  be  deposited  into 
such  fund  pursuant  to  PTC’s  rules  and  procedures) 
minus  (e)  “reserve  on  gain.”  Reserve  on  gain  means 
(1)  the  contract  value  credited  to  the  cash  balance 
of  a  delivering  participant  or  limited  purpose 
participant  over  the  market  value  of  securities 
credited  to  the  transfer  accoimt  associated  with  the 
account  of  the  receiving  participant  or  (2)  the 
market  value  of  securities  credited  to  the  transfer 
account  associated  with  the  account  of  a  receiving 
participant  over  the  contract  value  credited  to  the 
cash  balance  of  the  delivering  participant  or  limited 
purpose  participant. 

*  PTC  Rules,  Article  n.  Rule  13,  “Transfers  of 
Securities.” 

■  Securities  Exchange  Act  Release  No.  33840 
(March  31, 1994),  59  ^  16672  (File  No.  FTC-93- 
04)  (order  approving  proposed  rule  change). 


the  unique  characteristics  of  each 
tranche  to  predict  its  potential  price 
movement.  The  parameters  of  the  model 
include  the  current  price  of  the  security, 
the  prepayment  assumptions,  and  the 
corresponding  Treasury  yield  curve. 

PTC  subjects  each  CMO  tranche  to  a 
stress  test  to  determine  its  response  to 
yield  changes  in  order  to  assign  each 
tranche  an  appropriate  margin. 

Currently,  margins  are  based  on  a  fifty 
basis  point  upwaj^  movement  in  the 
yield  of  the  underlying  Treasury 
securities  for  CMO  tranches  that  exhibit 
positive  effective  duration  (j.e.,  tranches 
which  rise  in  value  with  falling  interest 
rates)  or  a  fifty  basis  point  downward 
movement  in  the  yield  of  the  underlymg 
Treasury  security  for  CMO  tranches  that 
exhibit  negative  effective  duration  (i.e., 
tranches  which  decline  in  value  with 
falling.interest  rates).  CMO  tranches  that 
are  not  modeled  by  PTC’s  pricing 
vendors  are  margined  at  one  hundred 
percent,  and  the  minimum  margin  for 
any  CMO  tranche  is  five  percent. 

All  margins  are  reevaluated  at  least 
quarterly.  In  addition,  margins  are 
reevaluated  any  time  there  is  a  shift  of 
one  hundred  bi^is  points  or  more  on 
any  point  of  the  Treasury  yield  curve  for 
the  applicable  CMOs  and  for  any  CMOs 
that  experience  a  one-day  price  decrease 
in  excess  of  fifty  percent  of  the  assigned 
margin. 

Proposed  New  Margin  Methodology 

Because  PTC  anticiptates  that 
additional  issues  of  FHLMC  and  FNMA 
CMOs  may  become  eligible  for  deposit 
at  PTC,  it  has  extended  its  analysis  of 
historical  shifts  in.Treasriry  yield 
decreases.  As  a  result  of  this  analysis, 
PTC  proposes  to  increase  the  basis 
points  used  for  margin  calculation  for 
CMOs  that  exhibit  negative  effective 
diuation  &t>m  fifty  basis  points  to  one 
hundred  basis  points.^  Therefore,  PTC 
has  requested  permanent  approval  of  its 
methodology  to  establish  margins  for 
CMOs  based  upon  the  maximiun 
percentage  decrease  resulting  from  a 
fifty  basis  point  upward  movement  in 
the  yield  of  the  underlying  Treasury 
security  for  CMO  tranches  that  exhibit 
positive  effective  duration  or  a  one 
hundred  basis  point  downward 
movement  in  the  yield  of  the  underlying 
Treasury  security  for  CMO  tranches  that 
exhibit  negative  effective  duration. 


^  One  hundred  basis  points  corresponds  to  the 
largest  actual  decrease  in  Treasury  yields  over  the 
most  current  ten  year  period.  The  largest  actual 
decrease  in  Treasury  yields  over  the  most  current 
ten  year  period  occurred  when  the  two-year 
Treasury  yield  declined  99.5  basis  points  between 
the  days  before  and  after  the  stock  market  break  on 
Octobw  19. 1987  (comparing  Friday.  October  16. 
1987,  with  Tuesday.  October  20. 1987). 
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The  increase  in  the  basis  points  used 
for  CMOS  that  exhibit  negative  effective 
duration  does  not  affect  die  margins  of 
the  CMOS  ciurrently  on  deposit  at  PTC 
because  the  CMO  tranches  that  would 
decline  in  value  assuming  a  one 
himdred  basis  point  decline  in  the  yield 
of  the  imderlying  Treasury  security  are 
interest  only  (“lO”)  tranches  or  tranches 
which  have  lO  like  characteristics. 

These  securities  are  not  currently  priced 
by  PTC’s  pricing  vendors  and 
accordingly  are  assigned  a  value  of  zero 
on  PTC’s  system.®  However,  PTC 
anticipates  that  as  additional  issues 
become  depository  eligible  at  PTC  and 
PT^’s  pricing  vendors  are  able  to 
provide  prices  for  such  issues,  some  of 
these  issues  may  include  tranches 
which  are  sensitive  to  a  one  himdred 
basis  point  decline. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act®  and  the  rules 
and  regulations  thereunder  because  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  provides  for  the 
safeguarding  of  securities  and  funds  in 
PTC’s  custody  or  control  or  for  which 
PTC  is  responsible. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  discussed  the  proposed 
margin  methodology  with  its  Risk 
Management  Committee,  which  is 
comprised  of  participant 
representatives.  PTC  has  neither 
solicited  nor  received  written  comments 
from  participants  or  other  interested 
parties  on  this  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act^® 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible. 
The  Commission  believes  that  the 


‘  Since  temporary  approval  for  the  current  CMO 
margin  and  pricing  methodology  was  granted,  PTC 
has  completed  the  system  enhancements  necessary 
to  use  and  compare  data  horn  two  pricing  vendors. 
CMO  prices  ate  established  by  defaulting  to  the 
lower  of  the  two  in  the  event  of  any  discrepancy. 

■  15  U.S.C  78q-l(b)(3)(F)  (1988). 

»®15  U.S.C.  78q-l(bX3)(F)  (1988). 


proposed  margin  and  pricing 
methodology  utilized  by  PTC  for  CMOs 
is  consistent  with  this  obligation. 

The  Commission  previously  approved 
PTC’s  current  margin  and  pricing 
methodology  for  CMOs  on  a  temporary 
basis  in  order  to  allow  PTC  further  time 
to  evaluate  the  methodology  and  to  take 
steps  to  address  any  concerns  which 
existed  with  respect  to  the  methodology. 
Ehiring  the  temporary  approval  period, 
PTC  has  provided  information  to  the 
Commission  describing  the  steps  taken 
by  PTC  to  improve  the  margin  and 
pricing  methodology  induing 
finalizing  arrangements  with  a  second 
pricing  vendor  for  daily  pricing  and 
stress  test  analysis.  Because  PTC 
believes  it  has  made  all  the  changes  that 
its  research  and  analysis  conducted 
during  the  temporary  approval  period 
revealed  needed  to  be  made,  PTC  has 
decided  to  request  permanent  approval 
of  the  margin  and  pricing  methodology. 

PTC’s  margin  and  pricing 
methodology  helps  ensure  that  in 
establishing  CMO  margins,  PTC  takes 
into  account  the  unique  characteristics 
of  each  CMO  tranche.  Furthermore, 
PTC’s  reliance  on  two  pricing  sources 
should  provide  PTC  with  timely  and 
accurate  price  information.  The 
resulting  margins  established  for  CMOs 
that  are  eligible  for  deposit  or  that  may 
become  eligible  for  deposit  at  PTC 
should  afford  PTC  sufficient  protection 
in  the  event  it  becomes  necessary  for 
PTC  to  borrow  against  or  liquidate  these 
assets  to  satisfy  a  participant’s  debit 
balance  that  is  not  satisfied  at  the  end 
of  the  day.  In  addition,  increasing  the 
basis  points  used  in  calculating  margins 
for  CMOs  that  exhibit  negative  effective 
duration  firom  fifty  basis  points  to  one 
hundred  basis  points  should  result  in 
more  conservative  margins  for  these  • 
securities  and  thereby  should  help  to 
limit  PTC’s  risk  resulting  from 
fluctuations  in  the  market  values  of 
these  securities. 

PTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  such  good  cause  for 
so  approving  the  proposed  rule  change 
because  accelerated  approval  will  allow 
PTC  to  continue  employing  its  margin 
and  pricing  methodology  without 
disruption  of  service  prior  to  the 
expiration  of  the  current  temporary 
approval  on  April  30, 1996. 
Furthermore,  the  Commission  did  not 
receive  any  comment  letters  during  the 
comment  period  before  it  granted 
temporary  approval  or  during  the 
temporary  approval  period  and  does  not 
expect  to  receive  any  during  the  present 


comment  period.  The  staff  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (“Board  of  Governors”)  has 
concurred  with  the  Commission’s 
granting  of  accelerated  approval.^* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Aat  are  filed  with  the 
Commission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  (Copies  of  such 
filing  ivill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-96-02  and 
should  be  submitted  by  May  27, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  tlie 
proposed  rule  change  (File  No.  SR- 
PTC-96-02)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.^2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-11230  Filed  5-3-96;  8:45  am) 
BIUMG  CODE  8010-01-M 


UNITED  STATES  SENTENCING 
COMMISSION 

Amendments  to  the  Sentencing 
Guidelines  for  United  States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  submission  to 
Congress  of  amendments  to  the 
sentencing  guidelines. 

SUMMARY:  Pursuant  to  its  authority 
under  section  994(p)  of  title  28,  United 
States  Code,  the  United  States 


’'Telephone  conversation  between  John 
Rudolph,  Board  of  Governors,  and  Ari  Burstein, 
Division  of  Market  Regulation,  Commission  (April 
15, 1996). 

’*17  CFR.  200.30-3(a)(12)  (1995). 
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Sentencing  Commission,  on  May  1, 

1996,  submitted  to  the  Congress 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
official  commentary  together  with 
reasons  for  the  amendments.  Pursuant 
to  28  U.S.C.  994(p),  the  Commission  has 
specified  an  effective  date  of  November 
.1, 1996,  for  these  amendments. 
ADDRESSES:  Comments  should  be  sent 
to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE., 
Suite  2-500,  South  Lobby,  Washington, 
DC  20002-8002,  Attn:  Public 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Courlander,  Public  Information 
Specialist,  telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission, 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government,  is 
empowered  by  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts.  The  statute  further  directs  the 
Conunission  periodically  to  review  and 
revise  guidelines  previously 
promulgated  and  authorizes  it  to  submit 
guideline  amendments  to  the  Congress 
no  later  than  the  first  day  of  May  each 
year.  See  28  U.S.C.  994(o),  (p).  Absent 
action  of  Congress  to  the  contrary,  the 
amendments  become  effective  on  the 
date  specified  by  the  Commission  (i.e., 
November  1, 1996)  by  operation  of  law. 

Notice  of  the  amendments  submitted 
to  the  Congress  on  April  30, 1996,  was 
published  in  the  Federal  Register  of 
February  23, 1996  (61  FR  7037)  and 
March  15, 1996  (61  FR  10835).  A  public 
hearing  on  the  proposed  amendments 
was  held  in  Washington,  DC,  on  March 
11, 1996.  After  review  of  the  hearing 
testimony  and  additional  public 
comment,  the  Commission  promulgated 
the  amendments  set  forth  below,  each 
having  been  approved  by  at  least  four 
voting  Commissioners. 

In  connection  with  its  ongoing 
process  of  guideline  review,  the 
Conunission  welcomes  comment  on  any 
aspect  of  the  sentencing  guidelines, 
policy  statements,  and  official 
commentary. 

Authority:  28  U.S.C.  994  (a),  (o),  (p). 
Rfehard  P.  Conaboy, 

Chairman. 

Amendments  to  the  Sentencing 
Gi^elines 

Pursuant  to  section  994(p)  of  title  28, 
United  States  Code,  the  United  States 
Sentencing  Commission  hereby  submits 
to  the  Congress  the  following 
amendments  to  the  sentencing 
guidelines  and  the  reasons  therefor.  As 
authorized  by  such  section,  the 


Commission  specifies  an  effective  date 
of  November  1, 1996,  for  these 
amendments. 

Amendments  to  the  Sentencing 
Guidelines.  Policy  Statements,  and 
Official  Commentary 

1.  Amendment:  Section  2G2.1(a)  is 
amended  by  striking  "25”  and  inserting 
“27”. 

Section  2G2.1(b)(l)  is  amended  to 
read  as  follows: 

"(1)  If  the  ofiense  involved  a  victim 
who  had  (A)  not  attained  the  age  of 
twelve  years,  increase  by  4  levels;  or  (B) 
attained  the  age  of  twelve  years  but  not 
attained  the  age  of  sixteen  years, 
increase  by  2  levels.”. 

Section  2G2.1(b)  is  amended  by 
adding  at  the  end  the  following: 

"(3)  If  a  computer  was  used  to  solicit 
participation  by  or  with  a  minor  in 
sexually  explicit  conduct  for  the 
purpose  of  producing  sexually  explicit 
material,  increase  by  2  levels.”. 

The  Commentary  to  §  2G2.1  captioned 
"Statutory  Provisions”  is  amend^ 
striking  "§  2251  (a),  (b),  (c)(1)(B)”  and 
inserting  “§§2251  (a),  (b).  (c)(1)(B),  2258 
(a),  (b)”. 

Section  2G2.2(a)  is  amended  by 
striking  “15”  and  inserting  "17”. 

Section  2G2.2(b)  is  amended  by 
adding  at  the  end  the  following: 

“(5)  If  a  computer  was  used  for  the 
transmission  of  the  material  or  a  notice 
or  advertisement  of  the  material, 
increase  by  2  levels.”. 

The  Commentary  to  §  2G2.2  captioned 
“Statutory  Provisions”  is  amend^  by 
inserting  “2258  (a),  (b)”  after  “2252(a) 
(1H3)”. 

The  Commentary  to  §  2G2.2  captioned 
“Application  Notes”  is  amended  by 
striking  Notes  4  and  5;  and  by  amending 
Notes  1  and  2  to  read  as  follows: 

“1.  For  purposes  of  this  gviideline — 

“  ‘Distribution’  includes  any  act 
related  to  distribution  for  pecuniary 
gain,  including  production, 
transportation,  and  possession  with 
intent  to  distribute. 

"  ‘Pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  a  minor’ 
means  any  combination  of  two  or  more 
separate  instances  of  the  sexual  abuse  or 
sexual  exploitation  of  a  minor  by  the 
defendant,  whether  or  not  the  abuse  or 
exploitation  (A)  occurred  during  the 
course  of  the  offense.  (B)  involved  the 
same  or  different  victims,  or  (C)  resulted 
in  a  conviction  for  such  conduct. 

“  ‘Sexual  abuse  or  exploitation’  means 
conduct  constituting  (Timinal  sexual 
abuse  of  a  minor,  sexual  exploitation  of 
a  minor,  abusive  sexual  contact  of  a 
minor,  any  similar  offense  under  state 
law,  or  an  attempt  or  conspiracy  to 
commit  any  of  the  above  offenses. 


‘Sexual  abuse  or  exploitation’  does  not 
include  trafficking  in  material  relating 
to  the  sexual  abuse  or  exploitation  of  a 
minor. 

“  ‘Sexually  explicit  conduct’  has  the 
meaning  set  forth  in  18  U.S.C.  §  2256. 

“2.  If  the  defendant  engaged  in  the 
sexual  abuse  or  exploitation  of  a  minor 
at  any  time  (whether  or  not  such  abuse ' 
or  exploitation  occurred  during  the 
course  of  the  offense  or  resulted  in  a 
conviction  for  such  conduct)  and 
subsection  (b)(4)  does  not  apply,  an 
upward  departure  may  be  warranted.  In 
addition,  and  upward  departure  may  be 
warranted  if  the  defendant  received  an 
enhancement  under  subsection  (b)(4) 
but  that  enhancement  does  not 
adequately  reflect  the  seriousness  of  the 
sexual  abuse  or  exploitation  involved. 

“Prior  convictions  taken  into  account 
imder  subsection  (b)(4)  are  also  counted 
for  purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History).”. 

Section  2G2.4(a)  is  amended  by 
striking  “13”  and  inserting  “15”. 

Section  2G2.4(b)  is  amended  by 
adding  at  the  end  the  following: 

“(3)  If  the  defendant’s  possession  of 
the  material  resulted  from  the 
defendant’s  use  of  a  computer,  increase 
by  2  levels.”. 

Reason  for  Amendment 

This  amendment  implements  the 
congressional  directives  in  section  2  of 
the  Sex  Crimes  Against  Children 
Prevention  Act  of  1995,  Pub.  L.  104-71, 
109  Stat.  774,  by  providing  a  two-level 
enhancement  for  oflenses  involving  the 
sexual  exploitation  of  minors  imder 
sections  2251  and  2252  of  title  18. 
United  States  Code.  The  two-level 
enhancement  is  provided  in  the  base 
offense  levels  under  §§  2G2.1.  2G2.2, 
and  2G2.4. 

This  amendment  also  implements  the 
directive  in  section  3  of  such  Act  by 
providing  a  two-level  enhancement  for 
offenses  under  sections  2251(c)(1)(A) 
and  2252  of  title  18.  United  States  C^e. 
if  a  computer  was  used  to  transmit 
certain  notices  or  advertisements  of 
material  involving  minors  engaged  in 
sexually  explicit  conduct  or  to  transport 
or  ship  that  material.  The  enhancement 
in  §  2G2.2(b)(5)  applies  to  the 
transmission  of  the  material  or  of  the 
notice  or  advertisement  of  the  material. 
The  enhancement  in  §  2G2.4(b)(3) 
applies  only  if  the  defendant’s 
possession  of  the  material  resulted  from 
the  defendant’s  use  of  a  computer.  In 
addition  to  these  congressionally 
directed  enhancements,  the  amendment 
adds  a  two-level  enhancement  imder 
§  2G2.1(bK3)  if  a  computer  was  used  to 
solicit  participation  in  sexually  explicit 


20308 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


conduct  by  or  with  a  minor  for  the 
purpose  of  producing  sexually  explicit 
material,  in  violation  of  18  U.S.C. 

§  2251(c)(1)(B). 

This  amendment  also  addresses 
several  issues  in  respect  to  Application 
Notes  4  and  5  of  the  Commentary  to 
§  2G2.2.  First,  the  amendment  revises 
the  definition  of  “pattern  of  activity 
involving  the  sexual  abuse  or 
exploitation  of  a  minor”  to  clarify  that 
“sexual  abuse  or  exploitation,”  for 
purposes  of  §  2G2.2(b)(4),  requires  that 
the  defendant  personally  had 
participated  in  such  conduct.  The 
amendment  defines  “sexual  abuse  or 
exploitation”  to  mean  conduct 
constituting  criminal  sexual  abuse, 
sexual  exploitation,  or  abusive  sexual 
contact  and  to  exclude  trafficking  in 
child  pornography.  These  revisions  are 
consistent  with  United  States  v. 
Chapman.  60  F.3d  894  (1st  Cir.  1995) 
and  United  States  v.  Ketcham,  No.  95— 
5002, 1996  WL  141628  (3d  Cir.  Mar.  29, 
1996),  bqth  of  which  held  that  the 
defendant’s  transportation  or 
distribution  of  child  pornography  is  not 
sexual  exploitation  within  the  meaning 
of  the  “pattern  of  activity”  enhancement 
in  §  2G2.2(b)(4).  Second,  the 
amendment  clarifies  that  the  “pattern  of 
activity”  may  include  acts  of  sexual 
abuse  or  exploitation  that  were  not 
committed  during  the  course  of  the 
offense  or  that  did  not  result  in  a 
conviction.  This  revision  responds  in 
part  to  the  holding  in  Chapman,  60  F.3d 
at  901,  that  the  “pattern  of  activity” 
enhancement  is  inapplicable  to  past 
sexual  abuse  or  exploitation  imrelated 
to  the  offense  of  conviction.  The 
amended  language  provides  that 
conduct  involving  the  defendant’s 
sexual  abuse  or  exploitation  of  a  minor 
may  be  considered  even  if  that  conduct 
did  not  occur  as  part  of  the  offense  of 
conviction.  Accordingly,  the  conduct 
considered  for  purposes  of  the  “pattern 
of  activity”  enhancement  is  broader 
than  the  scope  of  relevant  conduct 
typically  considered  under  §  lBl.3 
(Relevant  Conduct).  Third,  the 
amendment  revises  the  departure 
provision  of  Application  Note  5  to 
specify  that  an  upward  departure  may 
be  warranted  if  the  defendant  (1)  did  not 
engage  in  a  “pattern  of  activity”  but 
nevertheless  abused  a  minor  at  any 
time,  or  (2)  engaged  in  a  “pattern  of 
activity”  but  the  enhancement  does  not 
adequately  reflect  the  seriousness  of  the 
sexual  abuse  or  exploitation.  Fourth,  the 
amendment  clarifies  that  prior 
convictions  counted  as  part  of  the 
“pattern  of  activity”  also  may  be 
counted  as  part  of  the  defendant’s 
criminal  history  under  Chapter  Four,  if 


those  convictions  meet  the  criteria  set 
forth  in  the  relevant  guidelines  of  that 
chapter. 

The  amendment  also  makes  the 
“Statutory  Provisions”  of  the 
Commentary  to  §§  2G2.1  and  2G2.2 
more  comprehensive  by  adding  18 
U.S.C.  §  2258  (a)  and  (b)  to  the  list  of 
provisions  covered  by  those  guidelines. 

2.  Amendment:  Chapter  2,  Part  G, 
Subpart  1  is  amended  by  striking 
§§  2G1.1  and  2G1.2  and  inserting  the 
following: 

“§  2G1.1.  Promoting  Prostitution  or 
Prohibited  Sexual  Conduct 
“(a)  Base  Offense  Level:  14 
“(b)  Specific  Offense  Characteristics 
“(1)  If  the  offense  involved  the  use  of 
physical  force,  or  coercion  by  threats  or 
drugs  or  in  any  manner,  increase  by  4 
levels. 

“(2)  If  the  offense  involved  a  victim 
who  had  (A)  not  attained  the  age  of 
twelve  years,  increase  by  9  levels;  (B) 
attained  the  age  of  twelve  years  but  not 
attained  the  age  of  sixteen  years, 
increase  by  7  levels;  or  (C)  attained  the 
age  of  sixteen  years  but  not  attained  the 
age  of  eighteen  years,  increase  by  5 
levels. 

“(3)  If  subsection  (b)(2)  applies,  and 
(A)  the  defendant  was  a  parent,  relative, 
or  legal  guardian  of  the  victim,  or  (B)  the 
victim  was  otherwise  in  the  custody, 
care,  or  supervisory  control  of  the 
defendant,  increase  by  2  levels. 

“(c)  Cross  References 
“(1)  If  the  offense  involved  causing, 
transporting,  permitting,  or  offering  or 
seeking  by  notice  or  advertisement,  a 
person  less  than  eighteen  years  of  age  to 
engage  in  sexually  explicit  conduct  for 
the  purpose  of  producing  a  visual 
depiction  of  such  conduct,  apply 
§  2G2.1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material;  Custodian 
Permitting  Minor  to  Engage  in  Sexually 
Explicit  Conduct;  Advertisement  for 
Minors  to  Engage  in  Production). 

“(2)  If  the  ofiense  involved  criminal 
sexual  abuse,  attempted  criminal  sexual 
abuse,  or  assault  with  intent  to  commit 
criminal  sexual  abuse,  apply  §  2A3.1 
(Criminal  Sexual  Abuse;  Attempt  or 
Assault  with  the  Intent  to  Commit 
Criminal  Sexual  Abuse). 

“(3)  If  the  ofiense  did  not  involve 
promoting  prostitution,  and  neither 
subsection  (c)(1)  nor  (c)(2)  is  applicable, 
use  the  offense  guideline  applicable  to 
the  underlying  prohibited  sexual 
conduct.  If  no  offense  guideline  is 
applicable  to  the  prohibited  sexual 
conduct,  apply  §  2X5.1  (Other  Offenses). 
“(d)  Special  Instruction 
“(1)  If  the  offense  involved  more  than 
one  victim.  Chapter  Three,  Part  D 


(Multiple  Counts)  shall  be  applied  as  if 
the  promoting  of  prostitution  or 
prohibited  sexual  conduct  in  respect  to 
each  victim  had  been  contained  in  a 
separate  count  of  conviction. 

“Commentary 

“Statutory  Provisions:  8  U.S.C.  §  1328; 
18  U.S.C.  §§  2421,  2422,  2423(a). 
“Application  Notes: 

“1.  For  purposes  of  this  guideline — 

“  ‘Coercion  includes  any  form  of 
conduct  that  negates  the  voluntariness 
of  the  behavior  of  the  victim.  Coercion 
would  apply,  for  example,  where  the 
ability  of  the  victim  to  appraise  or 
control  conduct  was  substantially 
impaired  by  drugs  or  alcohol.  In  the 
case  of  an  adult  victim,  rather  than  a 
victim  less  than  eighteen  years  of  age, 
this  characteristic  generally  will  not 
apply  if  the  drug  or  alcohol  was 
volimtarily  taken. 

“  ‘Promoting  prostitution  or 
prohibited  sexaul  conduct’  means  (A) 
transporting  a  person  for  the  purpose  of 
prostitution  or  prohibited  sexual 
conduct,  or  (B)  persuading,  inducing, 
enticing,  or  coercing  a  person  to  engage 
in,  or  travel  for  the  propose  of  engaging 
in,  prostitution  or  prohibited  sexual 
conduct. 

“  ‘Sexually  explicit  conduct’  has  the 
meaning  set  forth  in  18  U.S.C.  §  2256. 

“  ‘Victim’  means  a  person  transported, 
persuaded,  induced,  enticed,  or  coerced 
to  engage  in,  or  travel  for  the  purpose  of 
engaging  in,  prostitution  or  prohibited 
sexual  conduct,  whether  or  not  the 
person  consented  to  the  prostitution  or 
prohibited  sexual  conduct. 

“(2).  The  enactment  for  physical 
force,  or  coercion,  anticipates  no  bodily 
injury.  If  bodily  injury  results,  an 
upward  departure  may  be  warranted. 

Sw  Chapter  Five,  part  K  (Departures). 

“3.  For  the  purposes  of  §  3B1.1 
(Aggravating  Role),  a  victim,  as  defined 
in  this  guideline,  is  considered  a 
participant  only  if  that  victim  assisted 
in  the  promoting  of  prostitution  or 
prohibited  sexual  conduct  in  respect  to 
another  victim. 

“4.  For  the  purposes  of  Chapter  Three, 
Part  D  (Multiple  Counts),  eacJi  person 
transported,  persuaded,  induced, 
enticed,  or  coerced  to  engage  in,  or 
travel  to  engage  in,  prostitution  or 
prohibited  sexual  conduct  is  to  be 
treated  as  a  separate  victim. 
Consequently,  multiple  counts 
involving  more  than  one  victim  are  not 
to  be  grouped  together  under  §  3D1.2 
(Groups  of  Closely-Related  Counts).  In 
addition,  subsection  (d)(1)  directs  that  if 
the  relevant  conduct  of  an  offense  of 
conviction  includes  the  promoting  of 
prostitution  or  prohibited  sexual 
conduct  in  respect  to  more  than  one 
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victim,  whether  specifically  cited  in  the 
count  of  conviction  or  not,  each  such 
victim  shall  be  treated  as  if  contained  in 
a  separate  count  of  conviction. 

“5.  Subsection  (b)(3)  is  intended  to 
have-broad  application  and  includes 
offenses  involving  a  victim  less  than 
eighteen  years  of  age  entrusted  to  the 
defendant,  whether  temporarily  or 
permanently.  For  example,  teachers,  day 
care  providers,  baby-sitters,  or  other 
temporary  caretakers  are  among  those 
who  would  be  subject  to  this 
enhancement.  In  determining  whether 
to  apply  this  adjustment,  the  court 
should  look  to  the  actual  relationship 
that  existed  between  the  defendant  and 
the  victim  and  not  simply  to  the  legal 
status  of  the  defendant-victim 
relationship. 

“6.  If  the  adjustment  in  subsection 

(b) (3)  applies,  do  not  apply  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill). 

“7.  The  cross  reference  in  subsection 

(c) (1)  is  to  be  construed  broadly  to 
include  all  instances  where  the  oflense 
involved  employing,  using,  persuading, 
inducing,  enticing,  coercing, 
transporting,  permitting,  or  offering  or 
seeking  by  notice  of  advertisement,  a 
person  less  than  eighteen  years  of  age  to 
engage  in  sexually  explicit  conduct  for 
the  purpose  of  producing  any  visual 
depiction  of  such  conduct. 

“8.  The  cross  reference  at  subsection 
(c)(3)  addresses  the  unusual  case  in 
which  the  offense  did  not  involve 
promoting  prostitution  and  neither 
subsection  (c)(1)  nor  (c)(2)  is  applicable. 
In  such  case,  the  guideline  for  the 
underlying  prohibited  sexual  conduct  is 
to  be  used;  e.g.,  §  2A3.2  (Criminal 
Sexual  Abuse  of  Minor  (Statutory  Rape) 
or  Attempt  to  Commit  Such  Acts)  or 
§  2A3.4  (Abusive  Sexual  Contact  or 
Attempt  to  Conunit  Abusive  Sexual 
Contact).  If  three  is  no  offense  guideline 
for  the  underlying  prohibited  sexual 
conduct,  §  2X5.1  (Other  Offenses)  is  to 
be  used.”. 

Chapter  1,  Part  A,  Subpart  4(b)  is 
amended  in  the  fourth  paragraph  by 
striking  the  third  sentence. 

Section  3Dl.2(d)  is  amended  in  the 
third  paragraph  by  striking  ‘‘2G1.2,”. 

Appendix  A  is  amended — 

in  the  line  referenced  to  8  U.S.C.  §  1328, 

by  striking  ”,  2G1.2”; 

in  the  line  referenced  to  18  U.S.C. 

§  2421,  by  striking  ”,  2G1.2”; 
in  the  line  referenced  to  18  U.S.C. 

§  2422,  by  striking  2G1.2”;  and 
in  the  line  referenced  to  18  U.S.C. 

§  2423(a),  by  striking  “,  2G1.2”  and 
inserting  “2G1.1”-. 


Reason  for  Amendment 

This  is  a  three-part  amendment.  First, 
this  amendment  implements  the 
congressional  directive  in  section  4  of 
the  Sex  Crimes  Against  Children 
Prevention  Act  of  1995,  Pub.  L.  No. 
104—71, 109  Stat.  774,  by  providing  a 
three-level  enhancement  for  oRlenses 
involving  the  transportation  of  minors 
with  intent  to  engage  in  prostitution  or 
other  prohibited  sexual  conduct  under 
18  U.S.C.  §  2423(a).  The  three-level 
enhancement  is  provided  in  the  specific 
offense  characteristic  in  subsection 
(b)(2)  related  to  the  age  of  the  victim. 

Second,  this  amen^ent  addresses  18 
UiS.C.  §  2422(b),  a  new  offense  created 
by  section  508  of  the 
Telecommimications  Act  of  1996,  Pub. 

L.  No.  104-104, 110  Stat.  56.  That 
offense  makes  it  unlawful,  in  interstate 
or  foreign  commerce,  including  through 
the  mail,  or  within  the  special  maritime 
or  territorial  jurisdiction  of  the  United 
States,  to  knowingly  persuade,  induce, 
entice,  of  coerce  an  individual  under 
the  age  of  18  years  to  engage  in 
prostitution  or  other  prohibited  sexual 
conduct.  The  amendment  brings  this 
new  offense  within  the  scope  of  the 
consolidated,  expanded  guideline.  As 
revised,  the  guideline  is  broadly 
applicable  to  offenses  that  involve 
“promoting  prostitution  or  prohibited 
sexual  conduct.”  That  term  is  defined  to 
encompass  conduct  covered  by  the  new 
Telecommimications  Act  offense  as  well 
as  conduct  previously  covered  by  the 
guideline;  i.e.,  transporting  a  person,  or 
inducing  a  person  to  travel,  for  the 
purpose  of  prostitution  or  other 
prohibited  sexual  conduct. 

Third,  this  amendment  consolidates 
§§  2G1.1  (Transportation  for  the  Purpose 
of  prostitution  or  Prohibited  Sexual 
Conduct)  and  2G1.2  (Transportation  of  a 
Minor  for  the  Purpose  of  Prostitution  or 
Prohibited  Sexual  Conduct)  in 
furtherance  of  the  Commission’s  goal  to 
simplify  the  operation  of  the  guidelines. 
Because  the  consolidated  guideline 
covers  both  offenses  involving  adult 
victims  and  those  involving  minors,  a 
two-level  increase  is  provided  in  the 
specific  ofiense  characteristic  related  to 
the  age  of  the  victim  to  increase  the 
offense  level  when  a  minor  is  involved. 
The  two-level  increase  is  in  addition  to 
the  three-level  enhancement  directed  to 
be  made  by  the  Sex  Crimes  Against 
Children  Prevention  Act  of  1995.  In 
addition,  the  consolidated  guidehne 
defines  the  term  “victim”  and 
incorporates  the  cross  references  of 
§  2G1.2  into  the  consolidate  guideline. 
The  amendment  also  clarifies  that  the 
“Statutory  Provisions”  in  the 
Commentary  of  the  consolidated 


guideline  cover  offenses  under  18  U.S.C. 
§  2423(a  (but  not  §  2423b),  which  is 
referenced  in  Appendix  A  to  §§  2A3.1, 
2A3.2,  and  2A3.3). 

[FR  Doc.  96-11174  Filed  5-3-96;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration’s  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 

DATES:  Comments  should  be  submitted 
by  July  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Suite  5000,  Washington, 
D.C.  20416.  Phone  Number:  202-205- 
6629. 

SUPPLBMENTARY  INFORMATION: 

Titie:  “Evaluation  of  the  Small  Business 
Administration’s  7(a)  and  504  Loan 
Programs” 

Type  of  Request:  New  Information 
Collection 

Description  of  Respondents:  Owners  of 
businesses  that  received  a  7(a)  or  504 
loan  during  fiscal  year  1990 

Annual  Responses:  1,000 
Annual  Burden:  1,450 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Allan  Mandel,  Chief,  Policy  Branch, 
Office  of  Borrower  and  Lender 
Servicing,  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  8300  Washington,  DJC.  20416. 
Phone  Number:  202-205-6488.  Send 
comments  regarding  whether  this 
information  collection  is  necessary  for 
the  proper  performance  of  the  function 
of  the  agency,  accuracy  of  burden 
estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality.  Copies  of  this 
collection  can  also  be  obtained  from 
Allan  Mandel. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
IFR  Doc.  96-11241  Filed  5-3-96;  8:45  am) 
BIUINQ  CODE  802S-01-M 
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COMMISSION  ON  UNITED  STATES- 
PACIFIC  TRADE  AND  INVESTMENT 
POLICY 

Office  of  the  U.S.  Trade  Representative 

Meeting  of  the  Commission  on  United 
States  Pacific  Trade  and  Investment 
Policy  and  Subsequent  Meeting  Dates 

AGENCY:  Commission  on  United  States- 
Pacific  Trade  and  Investment  Policy/ 
Office  of  the  United  States  Trade 
Representative. 

ACTION:  Notice  that  the  May  14, 1996, 
meeting  of  the  Commission  on  United 
States  Pacific  Trade  and  Investment 
Policy  will  be  held  from  9  a.m.  to  6  p.m. 
The  meeting  will  be  closed  to  the  public 
from  11  a.m.  to  3  p.m.  The  meeting  will 
be  open  to  the  public  from  9  a.m.  to  11 
a.m.  and  fiom  3  p.m.  to  5  p.m. 
Subsequent  meetings  tentatively  will  be 
held  on  Jime  12,  June  26,  July  18  and 
August  8, 1996. 

SUMMARY:  The  Commission  on  United 
States  Pacific  Trade  and  Investment 
Policy  will  hold  a  meeting  on  May  14, 
1996,  firom  9  a.m.  to  6  p.m.  The  meeting 
will  be  closed  to  the  public  from  11  a.m. 
to  3  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
affecting  U.S.  trade  policy  with  Asia. 
Piu^uant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  C^e,  the  USTR 
has  determined  that  this  portion  of  the 
meeting  will  be  concerned  with  matters 
the  disclosme  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  ba^aining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  The  meeting  will  be 
open  to  the  public  and  press  ^m  9  to 
11  a.m.  and  from  3  to  5  p.m.  At  these 
times  the  Commission  will  continue  the 
study  phase  of  its  work  and  consider:  (1) 
Asian  perspectives  on  U.S.  trade  and 
investment  policies  and  on  the  region; 
(2)  APEC;  (3)  various  assessments  of  the 
effectiveness  and  nature  of  U.S.  trade 
and  investment  policies;  (4)  measures  of 
success  in  economic  and  trade  policy; 
and  (4)  the  ^plication  of  game  theory 
to  international  economics.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  Commission  will 
not  be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 
May  14, 1996,  unless  otherwise  notified. 
Subsequent  meetings  will  be 
reconfirmed. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC,  Room  6806,  unless 
otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Adams,  Executive  Director  of 
Commission  on  United  States  Pacific 
Trade  and  Investment  Policy,  Room  400, 
600  17th  Street,  NW.,  Washington,  DC. 
20508,  (202)  395-9679. 

Nancy  Adams, 

Executive  Director,  Commission  on  United 
States-Pacific  Trade  and  Investment  Policy. 
Charlene  Barshefisky, 

Acting  United  States  Trade  Representative. 
(FR  Doc.  96-11227  Filed  5-3-96;  8:45  am] 
BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Albany  County 
Aiq^rt,  Albany,  New  York 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Albany  County 
Airport  Authority  for  the  Albany  Coimty 
Airport  \mder  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Albany  County 
Airport  imder  part  150  in  conjimction 
with  the  noise  exposure  maps,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  October  28, 
1996. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  April  30, 1996. 
The  public  comment  period  ends  July  1, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Urlass,  Community  Planner, 
FAA — ^Eastern  Regional  Office, 
Fitzgerald  Federal  Building,  JFK 
International  Airport,  Jamaica,  New 
York  11430;  (718)  553-3353. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 


SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Albany  County  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective  April 
30, 1996. 

Further,  FAA  is  reviewing  a  proposed 
noise  compatibility  program  for  that 
airport  which  will  be  approved  or 
disapproved  on  or  before  October  28, 
1996.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
“the  Act”),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  FAR  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Albany  County  Airport  Authority 
submitted  to  the  FAA  on  May  2, 1995, 
noise  exposure  maps,  descriptions  and 
other  dociunentation  which  were 
produced  during  an  airport  noise 
compatibility  planning  study.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
pro0am  under  section  104(b)  of  the  Act. 

Ine  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Albany 
County  Airport  Authority.  The  specific 
maps  imder  consideration  are  the  noise 
exposure  maps:  Exhibit  1,  Existing 
(1995)  Noise  Exposure  Map  (first  page 
following  page  vi)  and  Exhibit  2,  Future 
(2000)  Noise  Exposure  Map  (second 
page  following  page  vi)  of  the  May  1995 
submission.  The  FAA  has  determined 
that  these  maps  for  Albany  Coimty 
Airport  are  in  compliance  with 
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applicable  requirements.  This 
determination  is  effective  on  April  30, 
1996.  FAA’s  determination  on  an  airport 
operator’s  noise  exposure  maps  is 
limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant’s  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  the  noise  exposiue  maps 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
maps  to  resolve  questions  concerning, 
for  example,  which  properties  should  be 
covered  by  the  provisions  of  section  107 
of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  part  150  or  throu^  FAA’s 
review  of  noise  exposure  maps. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator  under  §  150.21  of 
Part  150,  that  the  statutorily  required 
consultation  has  been  accomplished. 

The  FAA  formally  received  on  March 
15, 1996,  the  noise  compatibility 
program  for  Albany  County  Airport,  also 
effective  April  30, 1996.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to  the 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  to 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  October  28, 

1996. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  150.33.  The  primary  considerations 
in  the  evaluation  process  are  whether 
the  proposed  measiu^s  may  reduce  the' 
level  of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  non-compatible  land  uses  and 


preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  the  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practical.  The  pubUc  comment 
period  ends  July  1, 1996. 

Copies  of  the  noise  exposure  maps, 
the  FAA’s  evaluation  of  the  maps,  and 
the  proposed  noise  compatibility 
program,  are  available  for  examination 
at  the  following  locations: 

FAA 

Eastern  Regional  Ofiice,  Fitzgerald 
Federal  Building,  Airports  Division, 
Room  337,  JFK  International  Airport, 
Jamaica,  New  York  11430 

FAA 

New  York  Airports  District  Office,  600 
Old  Country  Road,  Suite  446,  Garden 
City,  New  York  11530 
Albany  Coimty  Airport,  Airport 
Director’s  Office,  Albany  Coimty 
Airport  Authority,  ARFF  Building, 
2nd  Floor,  Albany,  New  York  12211 
Questions  may  be  directed  to  the 
individual  name  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Jamaica,  New  York  on  April  30, 
1996 

Anthony  P.  Spera, 

Acting  Manager.  Airports  Division,  Eastern 
Region. 

[FR  Doc.  96-11253  Filed  5-3-96;  8:45  am] 

BILLING  CODE  4910-1S-M 


Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on  May 
15, 1996,  at  10  a.m.  Arrange  for  oral 
presentations  by  May  10, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Regional  Airline  Association  (RAA), 
1101  Connecticut  Avenue,  Suite  700, 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Manuel  Vega,  Federal  Aviation 
Administration  (ARM-20)  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-5575;  fax  (202)  267-5075. 


SUPPLEMB4TARY  IMK>RMATK)N:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  May  15, 1996, 
at  the  Regional  Airline  Association 
(RAA),  1101  Connecticut  Avenue,  Suite 
700,  Washington,  DC,  10  a.m.  The 
agenda  will  include: 

•  Digital  Information  Woricing  Croup 
briefing 

•  Review  of  open  action  items  since  the 
last  meeting 

•  Report  on  status  of  all  outstanding 
recommendations 

•  Notable  comments  on  specific  issues 

•  Other  business 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  May  10, 1996,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  April  30, 
1996. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  96-11251  Filed  5-3-96;  8:45  am) 
BHJJNQ  CODE  4>10-«3-M 


National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program 
Report  to  Congress 

The  attached  document.  Automotive 
Fuel  Economy  Program,  Twentieth 
Annual  Report  to  the  Congress,  was 
prepared  pursuant  to  49  U.S.C  32916 
which  requires  in  pertinent  part  that 
“the  Secretary  shall  submit  to  each 
House  of  Congress,  and  publish  in  the 
Federal  Register,  a  review  of  average 
fuel  economy  standards  under  this 
part.’’ 
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Issued  on:  April  29, 1996. 

Bany  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 

Automotive  Fuel  Economy  Program 
Twentieth  Annual  Report  to  Congress 

Calendar  Year  1995 
Table  of  Contents 
Section  I;  Introduction 
Section  II:  Fuel  Economy  Improvement  by 
Manufacturers 
Section  111:  1995  Activities 

A.  Passenger  Car  CAFE  Standards 

B.  Light  Truck  CAFE  Standards 
C  Low  Volume  Petitions  ' 

D.  Enforcement 

E.  Partnership  for  a  New  Generation  of 
Vehicles 

F.  Advisory  Committee  on  Personal  Motor 
Vehicle  Greenhouse  Gas  Reductions 

G.  Contract  Activities 

Section  IV:  Use  of  Advanced  Technology 

A.  New  Models 

B.  Engine  and  Transmission  Technology 
Q  Electronics 

D.  Materials 

E.  Siunmary 

Section  I:  Introduction 

The  Twentieth  Aimual  Report  to 
Congress  on  the  Automotive  Fuel 


Economy  Program  summarizes  the 
activities  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
during  1995,  in  accordance  with  49 
U.S.C.  32916  et  seq.,  which  requires  the 
submission  of  a  report  each  year. 
Included  in  this  report  are  sections 
summarizing  rulemaking  activities 
during  1995  and  a  discussion  of  the  use 
of  advanced  automotive  technology  by 
the  industry  as  required  by  Section  305, 
Title  III,  of  the  Department  of  Energy 
Act  of  1978  (P.L.  95-238). 

The  Secretary  of  Transportation  is 
required  to  administer  a  program  for 
regulating  the  fuel  economy  of  new 
passenger  cars  and  light  trucks  in  the 
United  States  market.  The  authority  to 
administer  the  program  was  delegated 
by  the  Secretary  to  the  Administrator  of 
NHTSA.  49  C.F.R.  1.50(f). 

NHTSA’s  responsibilities  in  the  fuel 
economy  area  include: 

(1)  Establishing  and  amending  average 
fuel  economy  standards  for 
manufacturers  of  passenger  cars  and 
light  trucks,  as  necessary; 

(2)  Promulgating  reflations 
concerning  procedures,  definitions,  and 


reports  necessary  to  support  the  fuel 
economy  standards; 

(3)  Considering  petitions  for 
exemption  from  established  fuel 
economy  standards  by  low  voliune 
manufacturers  (those  producing  fewer 
than  10,000  passenger  cars  annually 
worldwide)  and  establishing  alternative 
standards  for  them; 

(4)  Preparing  reports  to  Congress 
annually  on  the  fuel  economy  program; 

(5)  Enforcing  fuel  economy  standards 
and  regulations;  and 

(6)  Responding  to  petitions 
concerning  domestic  production  by 
foreign  manufacturers,  and  other 
matters. 

Passenger  car  fuel  economy  standards 
were  established  by  Congress  for  Model 
Year  (MY)  1985  and  thereafter  at  a  level 
of  27.5  miles  per  gallon  (mpg).  NHTSA 
is  authorized  to  amend  the  standard 
above  or  below  that  level.  Standards  for 
light  trucks  were  established  by  NHTSA 
for  MYs  1979  through  1997.  NHTSA  set 
a  combined  standard  of  20.7  mpg  for 
light  truck  fuel  economy  standard  for 
MYs  1996  and  1997.  All  current 
standards  are  listed  in  Table  I-l. 


Table  1-1.— Fuel  Economy  Standards  for  Passenger  Cars  and  Light  Trucks  Model  Years  1978  Through 

1997  [IN  MPG] 


Model  year 

Passenger 

cars 

Light  Trucks' 

Two-wheel 

drive 

Four-wheel 

drive 

Com¬ 
bined  '23 

1978  . 

^18.0 

1979  . . . 

^19.0 

17.2 

15.8 

1980  . 

^20.0 

16.0 

14.0 

(=) 

1981  . 

22.0 

“16.7 

15.0 

(®) 

1982  . 

24.0 

180 

160 

175 

1983  . . . 

26.0 

19.5 

17  5 

190 

1984  . . . 

27.0 

20.3 

18.5 

20.0 

1985  . 

*27.5 

7 19.7 

'^18.9 

’'19.5 

1986  . 

“26.0 

20.5 

19  5 

200 

1987  . 

“26.0 

21.0 

19  5 

205 

1988  . . . 

“26.0 

21.0 

19  5 

205 

1989  . 

'“26.5 

21  5 

19  0 

205 

1990  . . . 

^27.5 

20  5 

190 

200 

1991  . . . . 

*27.5 

20.7 

19.1 

202 

1992  . 

*27.5 

202 

1993  . . . 

*27.5 

20.4 

1994  . . . 

*27.5 

205 

1995  . 

*27.5 

20.6 

1996  . 

*27.5 

207 

1997  . 

*27.5 

20.7 

’  Standards  for.  MY  1979  light  trucks  were  established  for  vehicles  with  a  gross  vehicle  weight  rating  (GVWR)  of  6,000  pounds  or  less.  Stand¬ 
ards  for  MY  1980  arxJ  beyorfo  are  for  light  trucks  with  a  GVWR  of  8,500  pounds  or  less. 

^  For  MY  1979,  light  truck  manufacturers  could  comply  separately  with  standarcte  for  four-wheel  drive,  general  utility  vehicles  and  all  other  light 
tmcks,  or  combine  meir  trucks  into  a  single  fleet  and  comply  with  the  17.2  mpg  standard. 

3For  MYs  1982-1991,  manufacturers  could  comply  with  the  two-wheel  arxl  four-wheel  drive  starxiards  or  could  combine  all  light  trucks  arxl 
con^  with  the  combined  starxiard. 

*  Established  by  Congress  in  Title  V  of  the  Act 

^A  marxjfacturer  whose  light  truck  fleet  was  powered  exclusively  by  basic  engines  which  were  not  also  used  in  passenger  cars  could  meet 
standards  of  14  mpg  and  14.5  mpg  in  MYs  1980  and  1981,  respectively. 

^  Revised  in  June  1979  from  18.0  mpg. 

^  Revised  in  October  1984  from  21 .6  mpg  for  two-wheel  drive,  19.0  mpg  for  four-wheel  drive,  arxl  21 .0  mpg  for  combined. 

“Revised  in  October  1985  from  27.5  mpg. 

“Revised  in  October  1986  from  27.5  mpg. 

'“Revised  in  September  1988  from  27.5  mpg. 
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Section  n:  Fuel  Economy  Improvement 
by  Manufacturers 

The  fuel  economy  achievements  for 
domestic  and  foreign-based 
manufacturers  in  MY  1994  were 
updated  to  include  final  Environmental 
Protection  Agency  (EPA)  calculations, 
where  available,  since  the  publication  of 
the  Nineteenth  Annual  Report  to  the 
Cong^ss.  These  fuel  economy 
achievements  and  current  projected  data 
for  MY  1995  are  listed  in  Tables  II-l 
and  n-2. 


Overall  fleet  fuel  economy  for 
passenger  cars  was  28.5  mpg  in  MY  , 
1995,  an  increase  of  0.3  mpg  from  the 
MY  1994  level.  For  MY  1995,  Corporate 
Average  Fuel  Economy  (CAFE)  values 
increased  above  MY  1994  levels  for  16 
of  22  passenger  car  manufactifrers’ 
fleets.  (See  Table  II-l.)  These  16 
companies  accounted  for  over  57 
percent  of  the  total  MY  1995 
production.  Manufacturers  continued  to 
introduce  new  technologies  and  more 
fuel-efficient  models,  as  well  as  some 


larger,  less  fuel-efficient  models.  For 
MY  1995,  the  overall  domestic 
manufacturers’  fleet  average  fuel 
economy  was  27.7  mpg.  For  MY  1995, 
Chrysler,  Ford,  and  Mazda  domestic 
passenger  car  CAFE  values  rose  2.4 
mpg,  0.1  mpg,  and  1.0  mpg, 
respectively,  frum  their  1994  levels, 
while  General  Motors  remained  at  its 
MY  1994  level.  Overall,  the  domestic 
manufacturers’  combined  CAFE 
increased  0.4  mpg  above  MY  1994 
levels. 


Table  11-1  .—Passenger  Car  Fuel  E(X)nomy  Performance  by  Manufacturer*  Model  Years  1994  and  1996 


Domestic: 

Chrysler . . . . . 

Ford . 

General  Motors . 

Mazda  . . 

Sales  Weighted  Average  (Domestic) . . 

Import: 

BMW  . : . . . 

Chrysler  Imports . 

Flat . . 

Ford  Imports . . 

GM  Imports  . . 

Honda . . 

Hyundai  . 

Kia . 

Mazda  . 

Mercedes-Benz . 

Mitsubishi  . 

Nissan  . 

Porsche  . . 

Subaru . 

Suzuki  . 

Toyota . 

Volvo . 

Volkswagen  . . 


Sales  Weighted  Average  (Import) 


Total  Reet  Average 


Fuel  Economy  Standards 


Model  year  cafe  (MPG) 

1994 

1995 

262 

28.6 

27.6 

2T1 

27.4 

2IA 

29.1 

30.1 

ZI2 

211 

25.1 

25.3 

31.3 

30.4 

19.8 

16.0 

25.7 

33.9 

24.6 

26.2 

32.5 

31.7 

32.5 

30.7 

30.8 

31.3 

31.2 

31.4 

23.7 

24.6 

28.9 

29.5 

29.7 

30.0 

22.0 

221 

28.3 

28.6 

43.8 

40.6 

29.0 

30.3 

25.7 

26.0 

28.1 

28.5 

29.6 

29.9 

262 

28.5 

27.5 

27.5 

‘Manufacturers  or  importers  of  fewer  than  1,000  passenger  cars  annually  are  not  listed. 

Note. — Mercedes-Benz’s  MY  1994  CAFE  value  differs  from  that  used  in  the  Nineteenth  Annuat  Report  to  the  Congress  due  to  the  use  of  the 
final  EPA  calculation. 

Table  11-2.— Light  Truck  Fuel  Economy  Performance  by  Manufacturer  Model  Years  1994  and  1995 


Model  year  cafe  (MPG) 


Domestic: 

Chrysler . 

Ford . 

General  Motors . . . 

UMC . 

Sales  Weighted  Average  (Domestic) 
Import:  ^ 

Isuzu . . . . . 

Land  Rover  . 

Mazda  . 

Mitsubishi  . 

Nissan  . 
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Table  11-2.— Light  Truck  Fuel  Economy  Performance  by  Manufacturer  Mocel  Years  1994  and  1995— 

Continued 

Manufacturer 

Model  year  cafe  (MPG) 
^mbined 

' 

1994 

1995 

Subaru . . . 

29.6 

(’) 

Suzuki  . . . 

28.5 

28.2 

Toyota . . . 

22.0 

21.2 

Volkswagen . . . 

21.0 

19.6 

Sales  Weighted  Average  (Import) . . . . . 

22.0 

21.6 

Total  Fleet  Average . — 

20.6 

20.4 

Fuel  Economy  Standards . 

20.5 

20.6 

1  Subani  and  UMC  did  not  produce  light  trucks  for  MY  1995. 


In  MY  1995,  the  fleet  average  fuel 
economy  for  import  passenger  cars 
increas^  by  0.3  mpg  from  the  MY  1994 
CAFE  level  to  29.9  mpg.  Thirteen  of  the 
18  import  car  manufacturers  increased 
their  CAFE  values  between  MYs  1994 
and  1995,  including  six  of  the  nine 
Asian  manufacturers.  Figure  II-l 
illustrates  the  changes  in  total  new 
passenger  car  fleet  CAFE  from  MY  1978 
to  MY  1995. 

The  total  light  truck  fleet  CAFE 
decreased  0.2  mpg  below  the  MY  1994 


CAFE  level  of  20.6  mpg.  Figure  II-2 
illustrates  the  trends  in  total  light  truck 
fleet  CAFE  from  MY  1979  to  MY  1995. 

A  number  of  passenger  car  and  a  few 
light  truck  manufacturers  are  projected 
to  fail  to  achieve  the  levels  of  the  MY 
1995  CAFE  standards.  However, 

NHTSA  is  not  yet  able  to  determine 
which  of  these  manufacturers  may  be 
liable  for  civil  penalties  for  non- 
compliance.  Some  MY  1995  CAFE 
values  may  change  when  final  figures 
are  provided  to  NHTSA  by  EPA,  in  mid- 


1996.  In  addition,  several  manufacturers 
are  not  expected  to  pay  civil  penalties 
because  the  credits  they  earned  by 
exceeding  the  fuel  economy  standards 
in  earlier  years  offset  later  shortfalls. 
Other  manufacturers  may  file  carryback 
plans  to  demonstrate  that  they 
anticipate  earning  credits  in  future 
model  years  to  offset  current  deficits. 
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Figure  II -1 
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Figure  II -2 


1979  1981  1983  1985  1987  1989  1991  1993  1995 

MODEL  YEAR 


CAFE  PERFORMANCE 

LIGHT  TRUCKS 


STANDARD  DOMESTIC  IMPORT  -b- TOTAL  FLEET 


BILLING  C006  4«10-S»-C 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


20317 


Fleet  average  fuel  economy  for  all  MY 
1995  passenger  cars  combined  exceeded 
the  level  of  the  MY  1995  standard  by  1.0 
mpg. 

Subaru  terminated  sales  of  its  light 
trucks  in  the  United  States  after  MY 
1994;  however,  the  manufacturer 
continues  to  sell  its  passenger  cars. 
Subaru  accumulated  substantial  CAFE 
credits  during  its  11 -year  marketing 
span  of  its  light  trucks  in  the  United 
States. 

The  characteristics  of  the  MY  1995 
passenger  car  fleet  reflect  a  continuing 


trend  toward  satisfying  consumer 
demand  for  higher  performance  cars. 
(See  Table  n-3.)  From  MY  1994  to  MY 
1995,  horsepower/100  pounds,  a 
measure  of  vehicle  performance, 
increased  from  4.84  to  4.91  for  domestic 
passenger  cars.  However,  it  decreased 
slightly  from  4.71  to  4.52  for  import 
passenger  cars.  The  total  fleet  average 
for  passenger  cars  decreased  slightly 
hrom  4.79  horsepower/100  pounds  in 
MY  1994  to  4.77  in  MY  1995.  Compared 
to  MY  1994,  the  average  curb  weight  for 


MY  1995  increased  by  28  pounds  for  the 
domestic  fleet  and  61  pounds  for  the 
import  fleet.  The  total  new  passenger 
car  fleet  is  45  pounds  heavier  than  it 
was  in  MY  1994,  primarily  because  of 
the  larger  share  held  by  the  domestic 
fleet.  Average  engine  displacement 
decreased  from  188  to  186  cubic  inches 
for  domestic  passenger  cars,  and  from 
137  to  135  cubic  inches  for  import 
passenger  cars,  from  MY  1994  to  MY 
1995. 


Table  11-3.— Passenger  Car  Fleet  Characteristics  for  MYs  1994  and  1995 


Characteristics 

Total  fleet 

Domestic  fle^ 

Import  fleet 

1994 

1995 

1994 

1995 

1994 

1995 

Fleet  Average  Fuel  Ecorxxny,  mpg . 

282 

28.5 

27.3 

27.7 

29.6 

29.9 

Fleet  Average  Curb  Weight,  lbs . 

3011 

3056 

3098 

3126 

2870 

2931 

Fleet  Average  Engine  Oisplacemerrt,  cu.  in . 

1  169 

168 

188 

186 

137 

135 

Fleet  Average  Horsepower/Weight  ratio,  HP/100 
lbs . 

4.79 

4.77 

4.84 

4.91 

4.71 

4.52 

%  of  Reet . 

100 

100 

61.7 

64.1 

38.3 

35.9 

Segmentation  by  EPA  Size  Class,  % 

Two-Seater  . 

1.1 

0.8 

0.5 

0.4 

2.1 

1.5 

Minicompact . . . 

0.4 

0.8 

0.00 

0.00 

1.1 

2.1 

Subcompact* . 

23.3 

16.0 

17.9 

10.3 

31.9 

262 

Compact*  . 

34.4 

40.3 

29.5 

37.4 

422 

45.4 

Mkj-Size* . 

25.1 

27.9 

30.0 

31.3 

17.1 

21.8 

Large*  . 

15.7 

14.3 

22.1 

20.7 

5.5 

3.0 

Diesel  Engines . 

0.01 

0.05 

0.00 

0.00 

0.02 

0.14 

Turbo  or  Supercharged  Engines  . 

0.3 

0.6 

0.4 

0.00 

1.7 

1.8 

Fuel  Injection  . 

100 

100 

100 

100 

100 

100 

Front-Wheel  Drive . . . 

84.7 

84.4 

85.0 

83.9 

842 

85.1 

Automatic  Transmissions . 

82.8 

83.3 

89.0 

88.9 

72.7 

732 

Automatic  Transmissions  with  Lockup 
Clutches  . 

952 

97.6 

95.2 

99.3 

95.1 

94.0 

Automatic  Transmissions  with  Four  or  more 
Forward  Speeds . 

83.6 

87.4 

78.6 

84.5 

93.4 

93.7 

*  Includes  associated  station  wagons. 


The  0.4  mpg  fuel  economy 
improvement  for  the  MY  1995  domestic 
passenger  car  fleet  may  be  attributed  in 
part  to  mix  shifts  and  in  part  to 
technology  changes  in  several  areas:  a 
pronounced  increase  in  the  use  of  more 
automatic  transmissions  with  lockup 
torque  converters  and  more  automatic 
transmissions  with  four  speeds. 

The  size/class  breakdown  shows  an 
increased  trend  towards  minicompact, 
compact,  and  mid-size  passenger  cars 
and  a  decrease  in  two-seater, 
subcompact,  and  large  passenger  cars 
for  the  overall  fleet.  The  size/class  mix 
in  both  the  domestic  and  import  fleet 
shifted  from  subcompact  and  large 
passenger  cars  to  compact  and  mid-size 
passenger  cars.  The  import  share  of  the 
passenger  car  market  declined  slightly 
in  MY  1995. 


The  domestic  fleet  had  a  decrease  in 
share  of  turbocharged  and  supercharged 
engines.  Diesel  engines  rose  slightly  in 
share  in  MY  1995,  but  were  offered  only 
by  one  import  manufacturer. 

Passenger  car  fleet  average 
characteristics  have  changed 
significantly  since  MY  1978  (the  first 
year  of  fuel  economy  standards).  (See 
Table  II-4.)  After  substantial  initial 
weight  loss  (firom  MY  1978  to  MY  1982, 
the  average  passenger  car  fleet  curb 
weight  decreased  frum  3,349  to  2,808 
poimds),  then  stabilized  between  2,800 
and  3,000  pounds.  Table  11-4  shows  that 
the  My  1995  passenger  car  fleet  has 
nearly  equal  interior  volume  and  higher 
performance,  but  with  over  40  percent 
better  fuel  economy,  than  the  MY  1978 
fleet.  (See  Figure  n-3.) 


The  characteristics  of  the  MY  1995 
light  truck  fleet  are  shown  in  Table  0- 
5.  Since  light  truck  manufacturers  are 
not  required  to  divide  their  fleets  into 
domestic  and  import  fleets  based  on  the 
75-percent  domestic  content  threshold 
used  for  passenger  car  fleets,  the 
domestic  and  import  fleet 
characteristics  in  Table  U-5  are 
estimated,  based  mainly  on 
manufacturer  name.  The  agency 
assumed  that  all  products  of  foreign- 
based  manufacturers  would  not  meet 
the  domestic  content  threshold,  whether 
they  were  assembled  in  the  United 
States  or  Canada,  or  in  another  country. 
The  exception  to  this  is  the  assumption 
that  the  import-badged  products  of  a 
domestic  manufacturer’s  assembly  plant 
were  “domestic”  (Mazda  B-Series 
pickup  and  Nissan  Quest). 
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Table  11-4.— New  Passenger  Car  Fleet  Average  Characteristics 

[Model  Years  1978-1995] 


Model  year 

Fuel  econ¬ 
omy 

(mpg) 

Curb  weight 
(lb.) 

Interior 
space 
(cu.  ft.) 

Engine  size 
(cu.  in.) 

Horse¬ 

power/ 

weight 

(hp/IOOIb.) 

1978  . 

19.9 

3349 

112 

260 

3.68 

1979  . . 

20.3 

3180 

110 

238 

3.72 

1980  . 

24.3 

2867 

105 

187 

3.51 

1981  . 

25.9 

2883 

108 

182 

3.43 

1982  . . ; . 

26.6 

2808 

107 

173 

3.47 

1983  . . . . 

26.4 

2908 

109 

,  182 

3.57 

1984  . . . . 

26.9 

2878 

108 

178 

3.66 

1985  . . . 

27.6 

2867 

108 

177 

3.84 

1986  . . . 

28.2 

2821 

106 

169 

3.89 

1987  . : . ; . 

28.5 

2805 

109 

162 

3.98 

1988  . 

28.8 

2831 

107 

161 

4.11 

1989  . 

28.4 

2879 

109 

163 

4.24 

1990  . . . 

28.0 

2908 

108 

163 

4.53 

1991  . 

28.4 

2934 

108 

164 

4.42 

1992  . : . 

27.9 

3007 

108 

169 

4.56 

1993  . ; . . . 

28.4 

2971 

109 

164 

4.62 

1994  . . . 

28.2 

3011 

109 

169 

4.79 

1995  . . . 

28.5 

3056 

110 

168 

4.77 
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Figure  II -3 
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Table  11-5— Light  Truck  Fleet  Characteristics  for  MYs  1994  and  1995 


Char£K:teristics 

Total  fleet 

Domestic  fleet 

Import  fleet 

1994 

1995 

1994 

1995 

1994 

1995 

Fleet  Average  Fuel  Economy,  mpg . 

20.6 

20.4 

20.4 

20.1 

22.0 

21.6 

Fleet  Average  Equivalent  Test  WeighL  lbs  . 

4274 

4338 

4340 

4409 

3832 

3938 

Reet  Average  Engine  Displacement,  cu.  in . 

243 

244 

255 

257 

165 

171 

Fleet  Average  Horsepower/  Weight  ratio,  HP/100 

lbs . . 

3.86 

3.87 

3.89 

3.93 

3.65 

3.54 

%Fleet . 

100 

100 

87.0 

84.8 

13.0 

15.2 

Segmentation  by  Type,  %: 

Passenger  Van  Compact . 

18.0 

19.6 

19.7 

22.3 

6.3 

0.5 

0.5 

0.6 

0.6 

Cargo  Van  Compact . . 

1.5 

1.7 

1.7 

2.0 

■■■■■■■■■■I 

4.7 

4.9 

5.4 

5.8 

IMUHMiMMIliiU 

Small  Pickup* . 

6.6 

7.7 

5.3 

5.7 

14.8 

20.2 

Large  Pickup* . 

40.0 

32.0 

40.5 

33.3 

36.8 

24.5 

Special  Purine . 

28.7 

33.6 

26.7 

30.6 

42.2 

50.6 

Diesel  Fngi™**  . 

0.30 

0.18 

0.30 

0.22 

Fuel  Injection  . 

99.7 

99.6 

100 

100 

97.7 

97.5 

Automatic  Transmissions . . . 

77.3 

78.8 

82.4 

83.5 

42.7 

52.3 

Automatic  Transmissions  with  Lockup 

Clutches  . 

98.3 

99.0 

98.6 

99.3 

94.0 

95.4 

Automatic  Transmissions  with  Four  Forward 

Speeds  . 

92.1 

93.3 

91.6 

92.6 

98.9 

99.3 

4-Wheei  Drive . 

36.1 

38.0 

34.1 

35.5 

50.6 

52.2 

*  Indudng  Cab  Chassis. 


The  MY  1995  average  test  weight  of 
the  total  light  truck  fleet  increased  hy  64 
pounds  over  that  for  MY  1994. 

Increased  popularity  of  special  purpose 
vehicles,  heavier  trucks,  and  trucks  with 
4-wheel  drive  (4WD)  lowered  the  fleet 
fuel  economy  in  MY  1995  but  was  offset 
slightly  by  an  increase  in  the  use  of 
automatic  transmissions  with  four 
forward  speeds  resulting  in  an  overall 
decline  of  0.2  mpg  to  20.4  mpg.  Diesel 
engine  usage  decreased  in  light  trucks  to 
0.18  percent  in  MY  1995  from  0.30 
percent  in  MY  1994.  The  share  of  the 
MY  1995  import  light  truck  fleet 
increased  to  15.2  percent. 

CAFE  levels  for  light  trucks  in  the  0- 
8,500  pounds  gross  vehicle  weight 
(GVW)  class  increased  from  18.5  mpg  in 
MY  1980  to  21.7  mpg  in  MY  1987, 
before  declining  to  20.4  mpg  in  MY 
1995,  influence  by  an  increase  in 


average  weight,  engine  size,  and 
performance.  Light  truck  production 
increased  from  1.9  million  in  MY  1980 
to  5.7  million  in  MY  1995.  Light  trucks 
comprised  38  percent  of  the  total  light 
duty  vehicle  fleet  production  in  MY 
1995,  more  than  triple  the  share  in  MY 
1980. 

Figure  11—4  illustrates  an  increase  in 
the  light  duty  fleet  (combined  passenger 
cars  and  light  trucks)  average  ^el 
economy  through  MY  1987,  followed  by 
a  gradual  decline.  (See  Table  II-6.) 
Passenger  car  average  fuel  economy 
remained  relatively  constant  for  MYs 
1987-1995.  The  overall  decline  in  fuel 
economy  illustrates  the  growing 
influence  of  light  trucks  and  their 
significant  impact  on  the  light  duty 
fleet. 

While  passenger  car  fleet  fuel 
economy  increased  from  MY  1994  to 


MY  1995  by  0.3  mpg  and  light  truck 
fleet  fuel  economy  decreased  by  0.2 
mpg,  the  total  fleet  fuel  economy  for  MY 
1995  increased  0.1  mpg  over  the  MY 
1994  level  (24.6  mpg  for  MY  1994  and 
24.7  mpg  for  MY  1995).  The  shift  to 
light  trucks  for  general  transportation  is 
an  important  trend  in  consiuners’ 
preference  and  has  a  significant  fleet 
fuel  consiunption  effect. 

Domestic  and  import  passenger  car 
fleet  average  fuel  economies  have 
improved  since  MY  1978,  although  the 
increase  is  far  more  dramatic  for  the 
domestic  Heet.  In  MY  1995,  both 
domestic  and  import  passenger  car  fleet 
average  fuel  economies  increased  from 
the  prior  year  to  27.7  mpg  and  29.9  mpg, 
respectively.  Compared  to  MY  1978, 
this  reflects  an  increase  of  9.0  mpg  for 
domestic  cars  and  2.6  mpg  for  import 
cars. 


Table  11-6.— Domestic  and  Import  Passenger  Car  and  Light  Truck  Fuel  Economy  Averages  for  Model  Years 

1978-1995 

(IN  MPG) 


Model  year 

Domestic 

Import 

All  cars 

All  light 
trucks 

Total  fleet 

Car 

Light 

truck 

Com¬ 

bined 

Car 

Light 

truck 

Com¬ 

bined 

1978  . 

18.7 

27.3 

19.9 

1979  . 

19.3 

17.7 

19.1 

26.1 

20.8 

25.5 

20.3 

185 

20.1 

1980  . 

22.6 

16.8 

21.4 

29.6 

24.3 

28.6 

24.3 

18.5 

23.1 

1981  . 

24.2 

18.3 

22.9 

31.5 

27.4 

30.7 

25.9 

20.1 

24.6 

1982  . . . 

25.0 

195 

23.5 

31.1 

27.0 

30.4 

26.6 

20.5 

25.1 

1983  . 

24.4 

19.6 

23.0 

32.4 

27.1 

31.5 

26.4 

20.7 

24.8 

1984  . 

25.5 

19.3 

23.6 

32.0 

26.7 

30.6 

26.9 

20.6 

25.0 

1985  . 

26.3 

19.6 

24.0 

31.5 

26.5 

30.3 

27.6 

20.7 

25.4 

1986  . 

26.9 

20.0 

24.4 

31.6 

25.9 

29.8 

28.2 

21.5 

25.9 
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Table  11-6.— Domestic  and  Import  Passenger  Car  and  Light  Truck  Fuel  Economy  Averages  for  Model  Years 

1 978-1 995 — Continued 

(IN  MPG) 


Model  year 

Domestic 

Import 

All  cars 

AN  tight 
trucks 

Total  fleet 

Car 

Light 

truck 

Corrr- 

bined 

Car 

Light 

truck 

Com¬ 

bined 

1987  . 

27.0 

20.5 

24.6 

31.2 

25.2 

29.6 

28.5 

21.7 

26.2 

1988  . 

27.4 

20.6 

24.5 

•  31.5 

24.6 

30.0 

28.8 

21.3 

26.0 

1989  . 

27.2 

20.4 

24.2 

30.8 

23.5 

29.2 

28.4 

20.9 

25.6 

1990  . 

26.9 

20.3 

23.9 

29.9 

23.0 

28.5 

28.0 

20.8 

25.4 

1991  . 

27.3 

20.9 

24.4 

30.1 

23.0 

28.4 

28.4 

21.3 

25.6 

1992  . 

27.0 

20.5 

23.8 

292 

22.7 

27.9 

27.9 

20.8 

25.1 

1993  . 

27.8 

20.7 

24.2 

29.6 

22.8 

28.1 

28.4 

21.0 

25.2 

1994  . 

27.3 

20.4 

23.5 

29.6 

22.0 

27.8 

28.2 

20.6 

24.6 

1995  . 

27.7 

20.1 

23.7 

29.9 

21.6 

27.6 

28.5 

20.4 

24.7 

Figure  I I -4 
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Since  MY  1980,  the  total  light  truck 
fleet  average  fuel  economy  and  the 
average  for  domestic  light  truck 
manufacturers  have  improved  overall, 
but  both  have  remained  below  the  fuel 
economy  level  for  the  imported  light 
truck  fleet.  The  imported  light  truck 
average  fuel  economy  h€is  decreased 
signiflcantly  since  its  highest  level  of 
27.4  mpg  for  MY  1981  to  21.6  mpg  for 
MY  1995.  For  MY  1995,  the  domestic 
light  truck  fleet  has  an  average  fuel 
economy  level  of  20.1  mpg,  which  is  1.5 
mpg  lower  than  the  import  light  truck 
fleet.  For  MY  1995,  the  imported  light 
truck  fleet  fuel  economy  decreased  0.4 
mpg  below  the  MY  1994  level  to  21.6 
mpg.  The  domestic  manufacturers 
continued  to  dominate  the  light  truck 
market,  comprising  85  percent  of  the 
total  light  truck  fleet. 

The  disparity  between  the  average 
CAFEs  of  the  import  and  domestic 
manufactmers  has  declined  in  recent 
years  as  domestic  manufacturers 
maintain  relatively  stable  CAFE  values 
while  the  import  manufacturers  move  to 
larger,  higher  performance  vehicles,  and 
more  4-wheel  drive  light  trucks. 

Section  III:  1995  Activities 

A.  Passenger  Car  CAFE  Standards 

.  The  following  synopsis  describes 
recent  litigation  challenging  NHTSA 
actions  under  the  CAFE  program. 

Competitive  Enterprise  Institute  v. 
NHTSA.  D.C.  Cir.,  No.  93-1210 

This  case  involves  a  challenge  by  the 
Competitive  Enterprise  Institute  (CEI)  to 
NHTSA’s  January  15, 1993,  decision  to 
again  terminate  rulemaking  the  agency 
commenced  to  consider  amending  the 
MY  1990  passenger  car  CAFE  standard. 
'The  D.C.  Circuit  had  reversed  NHTSA’s 
original  termination  decision  in  1992. 
Competitive  Enterprise  Institute  v. 
NHTSA.  956  F.2d  321,  (D.C.  Cir.  1992). 
On  February  3, 1995,  the  court  issued  a 
unanimous  decision  dismissing  the 
petition  for  review  and  upholding  the 
agency’s  decision  not  to  amend  the  MY 
1990  passenger  car  CAFE  standard. 
Competitive  Enterprise  Institute  v. 
NHTSA.  45  F.3d  481,  (D.C.  Cir.  1995). 
CEI  filed  a  petition  for  rehearing  on 
March  20, 1995,  the  agency  filed  its 


response,  opposing  rehearing,  on  April 
24, 1995.  On  May  17, 1995,  the  Court 
denied  rehearing  and  rehearing  en  banc. 

B.  Light  Truck  CAFE  Standards 

The  agency  issued  an  advance  notice 
of  proposed  rulemaking  for  Light  Truck 
Average  Fuel  Economy  Standards  for 
MYs  1998-2006  (59  FR  16324;  April  6, 
1994).  The  agency  sought  information 
that  would  help  to  assess  the  extent  to 
which  manufacturers  can  improve  light 
truck  fuel  economy,  the  benefits  and 
costs  to  consumers  of  improved  fuel 
economy,  the  benefits  to  the  Nation  of 
reducing  fuel  consumption,  and  the 
number  of  model  years  that  should  be 
covered  by  the  proposal. 

The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1996,  P.L.  104-50, 
directed  the  agency  not  to  expend  funds 
“to  prepare,  propose,  or  promulgate  any 
regulations  *  *  *  prescribing  CAFE 
standards  for  automobiles,  as  defined  in 
such  title,  in  any  model  year  that  differs 
from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section.’’  The  Act  was  passed  while  the 
agency  was  considering  the  MY  1998 
light  truck  standard.  Subsequently,  the 
agency  issued  a  notice  of  proposed 
rulemaking  proposing  a  light  truck  fuel 
economy  standard  for  MY  1998  of  20.7 
mpg,  which  is  the  cmrent  standard.  A 
final  rule  will  be  issued  early  in  1996. 

C.  Low  Volume  Petitions 

49  U.S.C.  32902(d)  provides  that  a 
low  volume  manufacturer  of  passenger 
cars  may  be  exempted  from  the 
generally  applicable  passenger  car  fuel 
economy  standards  if  these  standards 
are  more  stringent  than  the  maximum 
feasible  average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufacturer  at  its  maximum  feasible 
level.  A  low  volume  manufacturer  is 
one  that' manufactured  fewer  than 
10,000  passenger  cars  worldwide,  in  the 
model  year  for  which  the  exemption  is 
sought  (the  afiected  model  year)  and  in 
the  second  model  year  preceding  that 
model  year. 

NHTSA  acted  on  four  low  voliune 
petitions  in  1995,  which  were  filed  by 


Bugatti  International  Holding,  SA 
(Bugatti  International),  MedNet,  Inc., 
Rolls-Royce,  and  Lamborghini. 

Bugatti  International  filed  a  joint  low 
volume  petition  for  Bugatti  and  Lotus 
high  performance  vehicles.  Bugatti 
International  requested  alternative 
standards  for  its  passenger  cars  for  MYs 
1994, 1995,  and  1996.  Because  of  the 
financial  instability  of  Bugatti,  Lotus 
resubmitted  to  the  agency  its  own  low 
volume  petition.  The  agency  is 
reviewing  Lotus’  petition  and  will 
respond  in  early  1996. 

MedNet,  Inc.,  requested  an  alternative 
standard  for  its  recently  acquired 
Dutcher  PTV  vehicles  for  MYs  1995, 

1996,  and  1997.  NHTSA  established  an 
alternative  standard  of  17.0  mpg  for  the 
three  model  years  (60  FR  47877; 
September  15, 1995). 

Rolls-Royce  requested  an  alternative 
standard  for  its  passenger  cars  for  MY 

1997.  NHTSA  issued  a  proposed 
decision  to  grant  an  alternative  standard 
of  15.1  mpg  for  MY  1997  (60  FR  37861; 
July  24, 1995). 

Lamborghini  filed  a  joint  low  volume 
petition  for  Lamborghini  and  Vector 
high  performance  vehicles.  Lamborghini 
requested  alternative  standards  for  its 
passenger  cars  for  MYs  1995, 1996,  and 
1997.  NHTSA  is  reviewing  this  petition 
and  will  respond  in  early  1996. 

Rolls  Royce  filed  a  low  volume 
petition  for  MYs  1998  and  1999  in 
December  1995.  NHTSA  will  respond  to 
this  petition  during  1996. 

D.  Enforcement 

49  U.S.C,  32912(b)  imposes  a  civil 
penalty  of  $5  for  each  tenth  of  a  mpg  by 
which  a  manufacturer’s  CAFE  level  falls 
short  of  the  standard,  multiplied  by  the 
total  number  of  passenger  automobiles 
or  light  trucks  produced  by  the 
manufacturer  in  that  model  year.  Credits 
that  were  earned  for  exceeding  the 
standard  in  any  of  the  three  model  years 
immediately  prior  to  or  subsequent  to 
the  model  years  in  question  can  be  used 
to  offset  the  penalty. 

Table  III-l  shows  the  most  recent 
CAFE  fines  paid  by  manufacturers. 

Final  CAFE  figures  for  MY  1994  were 
not  available  for  most  manufacturers. 


Table  III-1.^afe  Fines  Collected  During  FY  1996 


Model  year 

Manufacturer 

Amount  fined 

Date  paid 

1990  . 

Callaway  Cars,  Inc . 

($20,400) 

12/94 

Consulier  Industries . i . 

50 

01/95 

1991  . 

Maserati . . . 

1,600 

12/94 

Consulier  Industries . 

50 

01/95 

1992  . 

Mercedes-Benz . 

18,122,440 

12/94 

Consulier  Industries . «... 

50 

01/95 

1993  . 

Peugeot  . 

910 

10/94 

Por^e . 

668,500 

10/94 
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Table  III-1.— Cafe  Fines  Collected  During  FY  1995— Continued  | 

Model  year 

Manufacturer 

AnfKMint  fined 

Date  paid 

Mercedes-Benz . . . 

13,531,590 

12/94 

Land  Rover . : . 

1.094,660 

01/95 

Autokraft  Ltd  . 

2,590 

08/95 

BMW  . 

7,427,160 

09/95 

1994  . 

Mercedes-Benz . 

11,254,080 

12/94 

1995  . . . 

Mercedes-Benz . 

7,498,995 

12/94 

E.  Partnership  for  a  New  Generation  of 
Vehicles  (PNGV) 

The  agency  has  been  assisting,  within 
existing  resources,  the  PNGV 
participants  in  the  early  stages  of 
subsystem  development  and  systems 
analysis  in  support  of  the  objectives  of 
the  program.  In  addition  to  limited  staff 
participation  by  NHTSA  and  the  Volpe 
National  Transportation  Systems  Center 
(Volpe  Center)  in  selected  materials  and 
systems  analysis  activities,  the 
Department,  along  with  the  Department 
of  Commerce,  has  funded  the  National 
Research  Coimcil’s  annual  review  of  the 
PNGV  program. 

The  Joint  Conference  Report  on  the 
DOT  budget  for  FY  1996  removed  funds 
for  agency  support  of  PNGV  activities  in 
safety  and  infiBstructure  analysis.  The 
reasoning  for  this  deletion  of  funds  was 
that  the  ingress  felt  that  the  agency 
did  not  need  funds  until  the  PNGV 
vehicles  were  further  defined. 
Nevertheless,  the  agency  will  continue 
to  make  its  staff  available  wherever  they 
can  be  of  use  in  the  PNGV  program. 

F.  Advisory  Committee  on  Personal 
Motor  Vehicle  Greenhouse  Gas 
Reductions 

As  part  of  the  Administration’s 
“Climate  Change  Action  Plan,”  the 
White  House  formed  a  one-year 
advisory  committee  to  develop 
recommendations  to  reduce  greenhouse 
gas  emissions  by  light  vehicles  to  the 
year  1990  level.  The  committee 
comprised  29  members  representing 
environmental  and  public  interest 
groups,  automotive  manufactimers,  fuel 
suppliers,  vehicle  users,  and  state  and 
local  governments. 

The  goal  of  the  committee  was  to 
develop  policy  options  that  will  cost- 
effectively  reduce  greenhouse  gas 
emissions  hrom  the  use  of  light  vehicles 
(cars  and  light  trucks)  to  the  1990  level 
by  years  2005,  2015,  and  2025.  These 
policy  options  encompassed  reductions 
in  vehicle-miles-traveled  (VMT),  vehicle 
efficiency  enhancement,  and  alternative 
fuels.  The  committee  examined: 

•  vehicle  technologies; 

•  fuels  with  lower  carlxin  content; 

•  vehicle-based  regulatory  strategies 

such  as  CAFE; 


•  vehicle  taxes  and/or  rebates; 

•  market-based  actions  to  reduce  VMT 
(fuel  taxes,  congestion;  and  pricing, 
and  pay-at-the-pump  insurance) 

•  other  approaches  (e.g.,  changed  land- 
use  patterns,  increased  mass  transit, 
telecommuting.  Intelligent 
Transportation  Systems  (ITS),  and 
increased  carpooling). 

On  September  20, 1995,  the  advisory 
group  conducted  its  final  meeting  and 
failed  to  form  a  consensus  report  for  the 
Administration  on  the  recommendation 
to  reduce  light  vehicle  greenhouse  gas 
emissions. 

G.  Contract  Activities 

During  1995,  NHTSA  continued  to 
fund  the  maintenance  of  a  database  that 
details  the  finances,  products,  and 
production  capacities  of  North 
American  automobile  manufacturing 
plants.  This  program  is  administered  by 
the  Volpe  Center  with  annual  funding  of 
$60,000. 

In  response  to  a  request  in  the 
Conference  Report  on  the  FY  1995  DOT 
Appropriations  Act,  NHTSA  also 
initiated  a  study  of  the  imique 
capabilities,  uses,  and  utility 
requirements  of  light  trucks  that  result 
in  design  constraints  for  fuel  economy 
improvement.  This  study  is  also  being 
conducted  by  the  Volpe  Center,  using 
the  $300,000  appropriation  designate 
by  Congress  for  the  study.  The  final 
report  will  be  available  early  in  1996. 

Finally,  the  agency  has  awarded  a 
small  contract  of  $46,750  to  study  the 
potential  fuel  economy  improvements 
that  could  be  achieved  by  the 
application  of  variable  valve  timing  to 
conventional  engines.  This  study  will 
include  an  analysis  of  the  co.st 
implications  of  the  technology.  The 
report  will  be  published  in  1996. 

Section  IV:  Use  of  Advanced 
Technology 

This  section  fulfills  the  statutory 
requirement  of  Section  305  of  Title  III  of 
the  Department  of  Energy  Act  of  1978 
(P.L.  95—238),  which  directs  the 
Secretary  of  Transportation  to  submit  an 
annual  report  to  Congress  on  the  use  of 
advanced  technologies  by  the 
automotive  industry  to  improve  motor 


vehicle  fuel  economy.  This  report 
focuses  on  the  introduction  of  new 
models,  advances  in  engine  and 
transmission  technology,  the 
application  of  materials  to  save  weight, 
and  the  advances  in  electronic 
technology  which  improved  fiiel 
economy  in  MY  1995. 

A.  New  Models 

Domestic  auto  manufacturers 
introduced  a  number  of  significant  new 
products  and  made  major  changes  to 
several  existing  models  for  MY  1995. 
Chrysler  replaced  its  compact  Sundance 
and  Shadow  models  with  the  Neon 
which  has  a  larger  interior,  but  weighs 
about  100  lbs  less  and  s;:hieves  an 
average  fuel  economy  of  over  34  mpg, 
5.5  mpg  higher  than  the  predecessor 
models.  Chrysler  also  replaced  the  mid¬ 
size  Spirit  and  Acclaim  with  the  Dodge 
Stratus  and  Chrysler  Cirrus.  These 
models  weigh  about  the  same  as  their 
predecessors,  but  the  average  fuel 
economy  is  about  1  mpg  lower  due  to 
more  emphasis  on  higher  performance 
engine  options.  Chrysler  introduced  the 
Chrysler  Sebring  and  Dodge  Avenger 
sports  coupes  which  averaged  27.7  mpg. 
They  replace  certain  Chrysler  LeBaron 
models  and  the  Dodge  Daytona  which 
had  been  previously  discontinued.  Both 
cars  are  produced  for  Chrysler  by 
Mitsubishi  at  its  Illinois  assembly  plant. 
Mitsubishi  also  produced  a  new  Eagle 
Talon  for  Chrysler  which  has  better 
performance  and  improved 
aerodynamics,  but  is  similar  to  the 
previous  model  in  fuel  economy. 

Ford  introduced  a  finnt-wheel  drive 
minivan,  the  Windstar,  supplementing 
the  Aerostar  rear-wheel  drive  model 
which  remains  in  production.  The 
Windstar  achieved  an  average  fuel 
economy  of  22.8  mpg,  1  mpg  better  than 
the  Aerostar.  The  Ford  Explorer  sport 
utility  was  restyled  for  MY  1995  and 
included  dual  airbags,  side  door  beams, 
and  redesigned  front  suspension.  The 
new  Explorer  weighs  an  average  of 
about  250  lbs  more  than  its  predecessor, 
but  achieves  about  the  same  fuel 
economy.  The  Ford  Tempo/Mercury 
Topaz  model  was  replac^  by  an 
entirely  new  model,  the  Ford  Contour/ 
Mercury  Mystique,  and  featured  new 
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engines  and  transmissions,  as  well.  This 
is  a  world  car  program  with  a  European 
counterpart  known  as  the  Ford  Mondeo. 
The  Contour/Mystique  is  over  200  lbs 
heavier  than  the  Tempo/Topaz,  but  fuel 
economy  is  better  by  about  2.5  mpg. 

Ford  also  redesigned  the  Lincoln 
Continental  which  becomes  the  first 
hont-wheel  drive  Ford  product  to  use  a 
V-8  engine.  The  engine  is  a  4-valve-per- 
cylinder  dual  overhead  cam  (DOHC) 
design.  The  Continental  has  dual 
airbags,  four-wheel  disc  brakes,  a  load 
leveling  suspension,  and  driver-selected 
modes  for  power  steering  effort  and  ride 
control.  The  new  model  weighs  about 
400  lbs  more  than  the  1994  model,  and 
the  fuel  economy  is  about  0.8  mpg 
lower. 

The  General  Motors  Blazer  and  Jimmy 
compact  sport  utilities  were  restyled  for 
improved  aerodynamics  and  featured 
better  ride  and  handling.  The  new 
models  achieved  about  the  same  fuel 
economy  as  the  1994  models.  A  4-door 
model  was  added  to  the  large  sport 
utility  models  of  the  Chevrolet  Tahoe 
and  GMC  Yukon.  This  4-door  model  is 
lighter  and  14  in.  shorter  than  the 
Suburban  and  is  also  available  with 
either  2WD  or  4WD.  The  subcompact 
Geo  Metro  was  redesigned  to  have  a 
leuger  interior  and  a  4-cylinder  engine  in 
the  4-door  models.  The  weight  of  the 
new  models  increases  by  200  lbs.  and 
the  fuel  economy  declines  to  an  average 
of  44  mpg,  still  one  of  the  best  in  the 
industry.  The  compact  Chevrolet 
Cavalier  and  Pontiac  Sunfire  were 
completely  redesigned  for  the  first  time 
since  their  introduction  in  1982.  The 
new  models  have  longer  wheelbases, 
but  shorter  overall  length,  offer  an 
optional  4-valve-per-cylinder  engine, 
and  have  an  average  fuel  economy  more 
than  1  mpg  higher  than  the  1994 
models,  ^mpared  to  the  original  1982 
models,  the  1995  Cavalier/Sunfire 
models  weigh  about  250  lbs  more  due 
to  a  higher  content  of  convenience, 
safety,  and  emissions  equipment  but 
still  deliver  about  1.8  mpg  more  in  fuel 
economy.  The  mid-size  Chevrolet 
Lumina  was  extensively  redesigned  and 
the  coupe  was  redesignated  as  the 
Monte  C^rlo.  The  weight  remains  about 
the  same,  but  the  average  fuel  economy 
has  declined  by  about  0.5  mpg.  Finally, 
GM  introduced  entirely  new  mid-size 
Buick  Riviera  and  Oldsmobile  Aurora 
models.  These  replace  the  Riviera  and 
Toronado  models  that  were 
discontinued  after  MY  1993.  The 
Riviera  uses  a  significantly  redesigned 
version  of  the  pushrod  3.8  L  V-6  engine 
with  a  supercharger  option  while  the 
Aurora  uses  a  new  4  L  DOHC  V-8.  Both 


models  are  heavier  and  have  lower  fuel 
economies  than  their  predecessors. 

Among  the  import  manufacturers, 
BMW  redesigned  its  7-series  models  for 
greater  body  rigidity,  improved 
suspension,  longer  wheelbase,  and  dual 
airings.  The  average  weight  of  the  series 
is  imchanged,  but  the  fuel  economy  has 
improved  by  about  0.6  nmg. 

Honda  introduced  its  nrst  minivan, 
the  Odyssey,  which  was  based  on  the 
Accord  platform.  It  has  3  rows  of  seats, 
accommodating  up  to  7  passengers  and 
an  averaee  fuel  economy  of  25.5  mpg. 

Hyundai  introduced  a  redesigned 
mid-size  Sonata  model  with  a  new 
platform,  interior,  suspension,  longer 
wheelbase,  and  dual  airbags.  Fuel 
economy  improved  by  about  0.8  mpg. 
Hyundai  also  replaced  its  subcompact 
Excel  with  a  compact  Accent  model. 

This  model  also  features  a  new 
suspension,  dual  airbags,  and  a  longer 
wheelbase.  Average  fuel  economy  is 
improved  by  about  1  mpg  to  36.9  mpg. 

Another  South  Korean  Manufacturer, 
Kia,  expanded  its  line  of  vehicles 
offered  for  sale  in  the  U.S.  by  adding  a 
compact  sports  utility  model,  the 
Sportage.  The  Spoilage  is  available  in 
both  2WD  and  4WD  versions  and 
averaged  25.5  mpg  for  MY  1995. 

Mazda  introduced  a  redesigned 
compact  Protege  with  dual  airbags,  a 
larger  interior,  two  optional  DOHC 
engines,  and  an  average  fuel  economy 
that,  at  35.5  mpg,  was  3  mpg  higher  than 
the  previous  model.  Mazda  also 
introduced  a  new  line  of  sedans  called 
the  Millenia.  One  of  the  engine  options 
on  the  Millenia  is  the  2.3  L,  4-valve-per- 
cylinder,  DOHC  Miller  cycle  V-6  with 
a  supercharger.  This  model  achieves 
about  1  mpg  better  fuel  economy  than 
the  conventional  2.5  L  standard  engine. 

As  a  companion  to  the  Eagle  Talon, 
Mitsubishi  introduced  a  redesigned 
Eclipse  sports  model.  It  was  over  100  lbs 
heavier  than  the  predecessor  model,  but 
achieved  about  the  same  fuel  economy. 

Nissan  introduced  major  redesigns  of 
three  passenger  car  lines  for  MY  1995: 
the  Sentra,  the  240SX,  and  the  Maxima. 
All  three  lines  now  include  dual 
airbags,  and  each  has  a  fuel  economy 
rating  of  about  2  mpg  higher  than  the 
previous  model  and  a  larger  interior 
volume.  The  Maxima  includes  a 
redesimed  3  L  DOHC  V-6  en^ne. 

Land  Rover  introduced  the  first  major 
redesign  in  25  years  of  its  luxury  sport 
utility,  the  Range  Rover  4.0  SE.  The  new 
model  has  better  ride  and  handling, 
dual  airbags,  and  somewhat  higher  fuel 
economy  with  the  redesigned  4  L  V-8 
engine. 

The  compact  Subaru  Legacy  was 
redesigned  to  include  greater  interior 
volume  and  dual  airbags.  Fuel  economy 


improved  by  over  1  mpg  on  both  the 
2WD  and  4WD  versions  of  this  model. 

The  subcompact  Suzuki  Swift  was 
redesigned  like  the  companion  Geo 
Metro  to  have  a  longer  wheelbase,  larger 
interior,  and  dual  airbags.  Average  fuel 
economy  increased  by  nearly  1  mpg  to 
44.4  mpg. 

Toyota’s  new  models  for  MY  1995 
included  a  redesign  of  the  subcompact 
Tercel  to  include  dual  airbags  and  a  new 
1.5  L  4-  valve-per-cylinder  DOHC  , 
engine  that  yielded  an  average  fuel 
economy  of  39.5  mpg,  nearly  4  mpg 
higher  than  the  1994  model.  Toyota  also 
introduced  the  new  Avalon,  Toyota’s 
first  large  car  with  6-passenger  seating. 
Its  fuel  economy  averaged  26.9  mpg,  one 
of  the  highest  values  for  a  large  car. 
Toyota’s  Lexus  LS400  was  redesigned  to 
have  a  longer  wheelbase,  larger  interior, 
and  a  new  4  L  V-8.  The  LS400  is  lighter 
by  about  250  lbs  and  delivers  nearly  2 
mpg  higher  fuel  economy  than  its 
predecessor.  Toyota’s  compact  pickup 
line  was  redesigned  for  MY  1995  and 
renamed  the  Tacoma.  The  base  engine 
for  the  4WD  models  was  enlarged  to  2.7 
L  and  the  optional  engine  on  both  lines 
is  a  new  3.4  L  DOHC  V-6.  The  4WD 
models  are  lighter  and  achieve  about  0.5 
mpg  higher  average  fuel  economy.  The 
2WD  models,  however,  weigh  about  the 
same  as  their  predecessors,  but  have 
about  1  mpg  lower  average  fuel 
economy. 

Volkswagen  redesigned  its  compact 
Passat  line  to  be  mid-size  without 
changing  the  average  weight  or  fuel 
economy  of  these  models.  The  Cabriolet 
model  was  replaced  after  a  year’s 
absence  with  a  new,  larger  Cabrio  model 
that  weighed  about  300  lbs  more  but 
achieved  nearly  the  same  fuel  economy 
as  the  16-year  old  design. 

B.  Engine  and  Transmission  Technology 

Several  new  engine  designs  and  some 
significant  engine  redesigns  were 
introduced  on  light  vehicles  for  sale  in 
the  U.S.  for  MY  1995.  The  new  engines 
for  Chrysler  include  a  2  L,  4-valve-per- 
cylinder,  4-cylinder  engine  for  use  in 
the  Neon,  the  Stratus,  and  the  Talon  in 
various  versions.  It  is  produced  in 
single-overhead  camshaft  (SOHC)  and 
DOHC  configurations,  and  the  DOHC 
design  is  offered  in  naturally  aspirated 
and  tiu-bocharged  versions.  Another 
new  Chrysler  engine  is  a  similar,  but 
larger,  2.4  L  DOHC,  4-valve,  4-cylinder 
engine  with  a  balance  shaft  for  the 
Cirrus  and  Stratus.  Chrysler  also 
introduced  a  2.5  L  SOHC,  4-valve  V-6 
for  the  Cirrus  and  Stratus.  All  of  these 
engines  use  cast  iron  blocks  with 
aluminum  cylinder  heads.  The  2  L 
DOHC  engine  has  the  highest  specific 
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output  of  any  naturally  aspirated  engine 
that  Chrysler  has  ever  produced. 

Ford  developed  two  new  engines  for 
its  new  Contour  and  Mystique  models — 
the  2  L  4-cylinder  “Zetec,”  and  the  2.5 
L  V-6  “Duratec.”  Both  engines  use  4 
valves,per  cylinder.  The  Zetec  is  SOHC 
with  cast  iron  block  and  aiiuninum 
cylinder  head  while  the  Duratec  is 
DOHC  with  aluminum  block  and 
cylinder  heads.  Ford  claims  the  Duratec 
engine  is  the  smallest  and  lightest  V-6 
engine  in  the  world  for  its  displacement, 
and  Ford  has  established  a  100,000-mile 
interval  for  major  service  of  the  engine. 

A  significant  engine  modification  at 
Ford  was  the  adaptation  of  the  4.6  L 
DOHC  4-valve  V-8  for  a  transverse, 

FWD  installation  for  the  Lincoln 
Continental.  This  is  Ford’s  first 
application  of  a  V-8  engine  in  a  FWD 
car.  This  engine  was  previously  used 
only  in  the  rear-wheel  drive  Mark  Vm. 

GM  introduced  a  4  L  version  of  its 
Premium  V  engine  family  for  the 
Oldsmobile  Aurora.  This  engine  is  a 
DOHC  V-8  with  4  valves  per  cylinder 
and  uses  an  aluminum  block  and 
cylinder  heads.  A  1.3  L  SOHC  4- 
cylinder  was  added  to  the  Geo  Metro 
line  to  augment  the  previous  1  L  3- 
cylinder  engine.  The  engine  has  an 
aluminum  block  and  cylinder  head  and 
produces  40  percent  more  horsepower 
than  the  3-cylinder.  GM  also  refined  the 
2.3  L  Quad  4  engine  by  adding  two 
balance  shafts  to  reduce  the  engine 
vibration.  The  GM  3.8  L  V-6  received 
extensive  improvements  with  larger 
valves,  lighter  pushrod  valve  train,  and 
a  lower,  lighter  engine  block.  The 
redesigned  engine  produces  more 
power,  better  fiiel  economy,  and  less 
emissions  than  its  predecessor. 

Mazda  introduced  a  modification  of 
the  conventional  spark  ignition  engine 
called  the  “Miller  cycle.’’  By  using  a  late 
closing  of  the  intake  valves  coupled 
with  a  supercharger,  the  Miller  cycle 
design  reduces  pumping  losses  while 
retaining  high  power  and  mid-range 
torque.  The  optional  2.3  L  DOHC  4- 
valve  V-6  Miller  cycle  engine  produces 
better  fuel  economy  and  better 
performance  in  the  Mazda  Millenia  than 
the  similar,  but  conventional  cycle,  2.5 
L  standard  engine.  Mazda  also  claims 
that  tts  Miller  cycle  engine  will  have  1.3 
times  better  disability  than 
conventional  engines. 

Mercedes-Benz  introduced  a  4-valve- 
per-cylinder,  naturally  aspirated  diesel 
engine  with  a  catalytic  converter  that 
meets  50  state  emissions  standards.  The 
new  engine  is  an  indirect  injection 
design  with  a  variable  resonance  intake 
manifold  to  improve  the  torque 
performance.  It  was  offered  in  the  3,500- 
lb  E300  sedan  where  it  achieved  an 
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average  fuel  economy  of  34.2  mpg,  the 
highest  fuel  economy  of  any  car  of  over 
2,700  lbs  curb  weight. 

Nissan  develops  a  3  L  EXDHC  V-6 
“VQ”  engine  with  aluminum  block  and 
cylinder  heads  for  use  in  its  Maxima 
passenger  cars.  The  engine  has  lower 
internal  fiiction  and  lifter  rotating 
parts  than  its  predecessor,  resulting  in 
improved  performance  and  fuel 
economy  for  the  Maxima.  This  engine  is 
expected  to  be  produced  in  other  sizes 
in  the  future  for  other  Nissan  models. 

Saab  began  offering  its  “Light 
Pressure  Turbo  (LPT)’’  2.3  L  engine  in 
U.S.  models  of  the  9000.  This  engine 
has  a  lower  turbocharger  boost  pressure 
that  achieves  better  fuel  economy  with 
smoother  power  flow  by  reducing  the 
typical  turbocharger  lag.  The  Saab  9000 
with  fhis  LPT  engine  had  the  best  fuel 
economy  of  any  large  car  in  MY  1995. 

New  transmissions  for  MY  1995 
include  the  Ford  4-speed  automatic  for 
the  Contour  and  Mystique  which 
features  a  belt-rather  than  gear-drive  to 
the  final  drive.  Ford  claims  this 
electronically  controlled  transmission  is 
the  most  compact  4-speed  automatic  for 
its  torque  capacity.  Ford  also  designed 
a  new  5-speed  manual  transmission  for 
these  models  that  has  low  friction 
bearings  and  is  synchronized  in  all 
gears.  GM  developed  its  first  4-speed 
transverse  automatic  transmission  for 
use  in  compact  cars. 

C.  Electronics 

As  electronic  devices  for  safety  and 
convenience  profiferate,  much  of  the 
improvements  in  electronics  are 
centered  on  further  integration  of  the 
control  systems.  MY  1995  saw  an 
increase  in  the  application  of  anti-lock 
braking  systems,  traction  control,  anti¬ 
theft  devices,  and  remote  locking 
systems.  New  or  more  advanced 
electronic  systems  are  being  applied  to 
engine  diagnostics,  more  sopMsticated 
air  bag  systems,  vehicle  stability 
controls,  and  navigation  systems.  The 
auto  industry  and  its  suppliers  are 
developing  computers,  integrated 
circuits,  and  multiplex  wiring  to 
simplify  and  improve  the  op>eration  of 
the  variety  of  electronic  systems 
contained  in  the  modem  vehicle. 

D.  Materials 

Although  the  average  weight  of  the 
new  passenger  car  and  light  truck  fleets 
increased  for  MY  1995,  auto 
manufacturers  introduced  significant 
new  applications  of  lighter  or  stronger 
materials  that  precluded  greater  weight 
increases  on  some  models.  According  to 
information  included  in  Ward’s 
Automotive  Yearbook  1995,  several 
materials  have  increased  their  share  of 
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the  composition  of  the  typical  family 
vehicle  between  1990  and  1995.  These 
materials  include  high-  and  medium- 
strength  steel,  stainless  steel,  plastics 
and  plastic  composites,  aluminum, 
powder  metal  (PM),  magnesium,  and 
glass.  These  increases  have  beer,  at  the 
expense  of  several  of  the  more 
traditional  automotive  materials:  regular 
steel,  cast  iron,  copper  and  brass,  and 
zinc. 

Some  of  the  notable  applications  of 
lighter  or  stronger  materials  are 
discussed  in  the  followine  paragraphs. 

Examples  of  new  model  uses  of  m^- 
and  medium-strength  steels  include 
medium-strength  steel  for  the  hood, 
door,  and  rear-hatch  outer  panels  of  the 
Eagle  Talon/Mitsubishi  Eclipse  and 
hi^-strength  steel  for  the  longitudinal 
fir^e  rails.  The  front  door  inner  panels 
and  hinge  reinforcements  of  the  Dodge/ 
Plymouth  Neon  are  high-strength  steel. 
Ford  uses  bake-hardenable  me^um- 
strength  steel  for  outer  body  panels  on 
the  Windstar  minivan  and  tl»  Contour 
and  Mystique  sedans. 

New  apinications  for  plastics  for  MY 
1995  have  been  mainly  in  small  parts 
and  conversions  from  one  type  of  plastic 
to  another.  Some  of  the  notable 
applications  include  sheet  molding 
composite  (SMC)  hoods  for  the  Fond 
Windstar  and  hoods  and  front  fenders 
for  the  Lincoln  Continental.  Plastic 
intake  manifolds  are  widely  used,  and 
new  applications  for  MY  1995  include 
the  Ford  2  L,  16-valve  engine,  the 
Cadillac  Northstar  and  Olds  Aurora 
V-8s,  and  the  Ford  Windstar  3.8  L  V- 
6. 

Much  of  the  growth  in  use  of 
aluminum  in  MY  1995  vehicles  can  be 
attributed  to  Ford  Motor  Company 
applications.  The  Duratec  V-G  engine 
for  the  Contour/Mystique  models  is  the 
first  U.S.-production  6^1inder  engine 
with  both  the  block  and  heads  of 
aluminum.  The  new  Lincoln 
Continental  uses  the  Ford  modular  V-8 
for  the  first  time,  and  this  engine 
contains  about  70  lbs  of  aluminum.  The 
restyled  Ford  Crown  Victoria  and 
Merciuy  Grand  Marquis  use  aluminum 
deck  lids.  Aluminum  wheels  are 
standard  equipment  on  more  cars  frt)m 
all  manufacturers  and  are  also  popular 
options.  Also  of  note  is  the  Ford  test 
fleet  of  20  Mercury  Sables  designed 
with  aluminum  body  structures  and 
body  panels.  These  vehicles  weigh 
about  400  lbs  less  than  the  production 
Sable  and  are  being  evaluated 
extensively  in  a  42-month  program  with 
a  number  of  organizations  at  a  variety  of 
locations. 

PM  connecting  rods  are  approaching 
universal  application  in  U.S.  production 
spark  ignition  engines.  New  for  MY 
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1995  are  PM  connecting  rods  for  the 
Ford  Duratec  V-6,  3.8  L  V-6,  and  the 
modular  V-8  for  the  Lincoln 
Continental.  Chrysler  uses  PM  for  the 
connecting  rods  of  the  2  and  2.4  L 
engines,  and  CM  added  PM  rods  to  the 
Aurora  and  Northstar  Premium  V 
engines  which  completes  GM’s 
conversion  to  PM  connecting  rods.  CM 
also  used  PM  gears  for  the  parking  brake 
of  its  new  4-speed  automatic 
transmission  for  small  cars. 

The  GM  Aurora  V-8  engine  uses 
magnesium  camshaft  covers,  baffles, 
and  oil  filter  adapters  for  MY  1995.  Ford 
uses  magnesium  for  some  of  the  seat 
stanchions  for  the  Windstar  minivan. 

On  the  experimental  side,  Chrysler  built 
a  light-weight  version  of  the  Neon 
compact  car,  reducing  the  weight  by  600 
lbs.  This  vehicle  mnploys  an  aluminiim 
body  and  engine  block  but  also  uses 
magnesium  for  seat  frames,  instrument 
panel  structiu^,  and  parts  of  the 
steering  coliunn. 

E.  Summary 

The  continued  availability  and  low 
cost  of  gasoline  has  encouraged  the 
production  and  sale  of  larger,  heavier 
passenger  cars  and  light  trucks.  The 
increased  popularity  of  light  trucks 
relative  to  passenger  cars  and  the 
popularity  of  accessories  that  add 
weight  and  draw  additional  power  fium 
the  engine  have  reduced  the  fuel 
economy  of  the  vehicles.  Nevertheless, 
there  was  still  progress  in  improving 
fuel  economy  evident  in  many  new 
model  introductions.  Much  of  the 
improvement  was  due  to  innovations  in 
engine  technology,  but  there  was  also 
some  weight  reduction  accomplished 
through  more  efficient  packaging  design 
and  the  use  of  lighter  or  stronger 
materials. 

(FR  Doc.  96-10963  Filed  5-3-96;  8:45  am] 

BIUJNO  COOC  4ei0-6»-P 

[Docket  No.  96-11;  Notice  2] 

Decision  that  Nonconforming  1990 
Porsche  944  S2  2>Door  Hatchtwck 
Passenger  Cars  are  Eiigible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACHON:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990  Porsche  944 
S2  2-door  hatchback  passenger  cars  are 
eligible  for  importation. 

SUkMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990  Porsche 
944  S2  2-door  hatchback  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 


vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
bemuse  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1990 
Porsche  944  S2  2-door  hatchback),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standaixls. 

OATES:  This  decision  is  effective  May  6, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactvured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

LPC  of  New  York,  Inc.  of 
Ronkonkoma,  New  York  (Registered 
Importer  R-96-100)  petitioned  NHTSA 
to  decide  whether  1990  Porsche  944  S2 
2-door  hatchback  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  February  22, 1996  (61  FR 
6891)  to  afford  an  opportunity  for  public 
comment.  The  reader  is  referi^  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 


response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
munber  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-152  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  \mder  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1990  Porsche  944  S2  2-door  hatchback 
not  originally  manufactvu^  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  is  substantially 
similar  to  a  1990  Porsche  944  S2  2-door 
hatchback  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  \mder  49  U.S.C. 
30115,  and  is  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CF'R  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  30, 1996. 

Marifynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  96-11112  Filed  5-3-96;  8:45  am] 

BILUNQ  CODE  saiO-SS-M 

Surface  Transportation  Board  > 

[Docket  No.  AB-67  (Sub-No.  33X)] 

Soo  Line  Railroad  Company- 
Abandonment  Exemption — in  the 
Counties  of  Beltrami,  Clearwater,  and 
Polk  Counties,  MN 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Board  exempts  from  the  requirements  of 

■  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29, 1995,  and  took  effect  on  January 
1, 1996,  abolished  the  Interstate  Commerce 
Conunission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1, 1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1, 1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  imless  otherwise  indicated. 
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the  Soo  Line  Railroad  Company  of  40.39 
miles  of  rail  line  between  milepost 
410.70  near  Gully  and  milepost  370.31 
at  Bemidji,  MN,  subject  to:  (1)  standard 
labor  protection  conditions;  and  (2)  a 
public  use  condition. 

DATES:  The  exemption  will  be  elective 
Jime  5. 1996,  vmless  stayed  or  a  formal 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  is  filed. 
Statements  of  intent  to  file  an  OFA^ 
under  49  CFR  1152.27(c)(2)  and  requests 
for  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  May  16, 1996;  petitions  to  stay 
must  be  filed  by  May  21, 1996;  petitions 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4 1.CC.2d  164  (1987). 


to  reopen  must  be  filed  by  May  31, 

1996. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  Docket  No. 
AB-57  (Su^No.  33X)  must  be  filed 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  D.C.  20423;  in  addition,  a 
copy  of  all  pleadings  must  be  served  on 
petitioner’s  representative:  Larry  D. 
Stams,  Esq!,  General  Attorney,  1000  Soo 
Line  Building,  -105  South  5th  Street, 
Minneapolis,  MN  55402. 

FOR  FURTHER  ir«^>RMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

[TDD  for  the  hearing  impaired:  (202) 
927-5721.  J 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 


the  Board’s  decision.  To  purchased 
copy  of  the  full  decisimi,  write  to.  call 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Room  2229,  Washington.  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Decided:  April  16, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Conunissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  96-11219  Filed  S-3-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFR  Part  19 

[Docket  No.  96-10] 

RIN  1557-AB43 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACnON:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
regulatory  provisions  implementing  the 
Uniform  Rules  of  Practice  and 
Procedure  (Uniform  Rules)  and  the 
OCC’s  agency-specific  rules  of 
administrative  practice  and  procedinre 
(Local  Rules). 

The  final  rule  is  intended  to  clarify 
certain  provisions  and  to  increase  the 
efficiency  and  fairness  of  administrative 
hearings.  The  final  rule  is  another 
component  of  the  OCC’s  Regulation 
Review  Program. 

EFFECTIVE  DATE:  Jime  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Stipano,  Director,  Enforcement 
and  Compliance  Division,  202-874— 
4800,  or  Daniel  Cooke,  Attorney, 
Legislative  and  Regulatory  Activities, 
Division,  202-874-5090,  Office  of  the 
Comptroller  of  the  Ciurency,  250  E 
Street,  SW,  Washington.  IXI  20219. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FERREA),  Pub. 
L.  101-73, 103  Stat.  183  (1989),  required 
the  OCC,  The  Office  of  Tluift 
Supervision  (OTS),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (Board),  and  the  National  Credit 
Union  Administration  (NCUA) 
(agencies)  to  develop  imiform.  rules  and 
procedures  for  adm^strative  hearings. 
The  agencies  each  adopted  final 
Uniform  Rules  in  August,  1991.*  Based 
on  their  experience  in  using  the  rules 
since  then,  the  agencies  have  identified 
sections  of  the  Uniform  Rules  that 
should  be  modified.  Accordingly,  the 


'  The  agencies  issued  a  joint  notice  of  proposed 
rulemaking  on,  June  17, 1991  (56  FR  27790).  The 
agencies  issued  their  final  rules  on  the  (''"owing 
dates:  OCC  on  August  9, 1991  (56  FR  38024);  Board 
on  August  9, 1991  (56  FR  38052);  FDIC  on  August 
9, 1991  (56  FR  37975);  OTS  on  August  12, 1991  (56 
FR  38317);  and  NCUA  on  August  8, 1991  (56  FR 
37767). 


agencies  proposed  amendments  to  the 
Uniform  Rules  on  June  23, 1995  (60  FR 
32882).  The  OCC  dso  proposed 
amendments  to  its  Local  Rules. 

The  OCC  received  two  comments  on 
the  proposal.  Both  commenters 
generally  supported  the  proposal,  but 
each  suggested  improvements. 

The  final  rule  implements  the 
proposal  with  certain  changes, 
including  revisions  responsive  to  some 
of  the  concerns  expressed  by  the 
commenters.  The  following  section-by¬ 
section  analysis  summarizes  the  final 
rule  and  highlights  the  changes  from  the 
proposal  that  the  OCC  made  in  response 
to  the  commenters’  suggestions. 

The  OTS,  FDIC,  Board,  and  NCUA  are 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  CROC’s 
final  rule. 

Section-by-Section  Summary  and 
Discussion  of  Amendments  to  the 
Uniform  Rules 

Section  19.1  Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CHDRI),  Pub.  L.  103-325, 108  Stat.  2160. 

The  first  provision,  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 

(31  U.S.C.  5321)  to  require  the  Secretary 
of  the  Treasury  to  delegate  authority  to 
the  Federal  baiiking  agencies  (as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  to 
impose  civil  money  penalties  for  BSA 
violations. 

The  second,  CDRI  section  525, 
amended  section  102  the  Flood  Disaster 
Protection  Act  of  1973  (FDPA)  (42 
U.S.C.  4012a).  Section  102  now  gives 
each  “Federal  entity  for  lending 
regulation’’  authority  to  assess  civil 
money  penalties  against  a  regulated 
lending  institution  if  the  institution  has 
a  pattern  or  practice  of  committing 
violations  under  the  FDPA  or  the  notice 
requirements  of  the  National  Flood 
Insurance  Act  of  1968  (NFIA)  (42  U.S.C. 
4104a).  Under  the  FDPA,  the  term 
“Federal  entity  for  lending  regulation” 
includes  the  agencies  and  the  Farm 
Credit  Administration. 

CDRI  section  525  also  gave  the 
agencies  authority  to  require  a  regulated 
lending  institution  to  take  remedial 
actions  that  are  necessary  to  ensure  that 
the  institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  the  institution 
has  engag^  in  a  pattern  and  practice  of 
noncompliance  with  regulations  issued 


pursuant  to  the  FDPA  and  NFIA;  and  (2) 
has  not  demonstrated  measurable 
improvement  in  compliance  despite  the 
assessment  of  civil  money  penalties. 

The  final  rule  adds  a  new  paragraph  to 
the  scope  section  that  reflects  ^s 
additional  authority. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.6  Appearance  and  Practice 
in  Adjudicatory  Proceedings 

The  proposal  permitted  the 
administrative  law  judge  (ALJ)  to 
require  coimsel  who  withdraws  finm 
representing  a  party  to  accept  service  of 
papers  for  that  party  imtil  either:  (1)  a 
new  counsel  has  filed  a  notice  of 
appearance;  or  (2)  the  party  indicates 
that  he  or  she  will  proceed  on  a  pro  se 
basis. 

The  OCC  received  one  comment  on 
this  section.  The  commenter  suggested 
that  the  proposal  did  not  adequately 
address  certain  situations:  for  example, 
when  coimsel  withdraws  because  of  a 
lack  of  payment  of  legal  fees  that  is 
caused  by  an  agency  asset  fireeze,  or 
withdraws  because  the  client  discharged 
him  or  her.  The  commenter’s 
implication  is  that  it  is  unfair  to  require 
counsel  to  continue  to  accept  service  in 
these  situations.  Moreover,  the 
commenter  expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  counsel  when  the  ALJ  requires 
counsel  to  continue  to  accept  service 
after  a  client  discharges  counsel.  The 
commenter  suggested  that  the  rule 
should  require  that  service  be  given  to 
both  the  unreplaced  counsel  and  the 

The  proposal  was  intended  to  ensure 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  from  halting  the  administrative 
proceedings  simply  by  evading  service. 
'The  regulatory  text  is  clear,  however, 
that  the  ALJ  has  the  discretion  whether 
to  require  former  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  factors  the  ALJ  would 
consider  in  exercising  this  discretion, 
and  the  CXX)  therefore  believes  that  the 
provision  as  proposed  is  sufficiently 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

'The  final  rule  changes  the  proposal’s 
reference  finm  “service  of  process”  to 
“service”  to  clarify  that  this  section 
applies  to  all  papers  that  the  party  is 
entitled  to  receive.  This  section  is 
otherwise  adopted  as  proposed. 

Section  19.8  Conflicts  of  Interest 

The  proposal  sought  to  improve  in 
two  ways  the  provisions  governing  the 
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conflicts  of  interest  that  may  arise  when 
coimsel  represents  multiple  persons 
connected  with  a  procee^ng. 

First,  the  proposal  sought  to  protect 
the  interests  of  individu^s  and  financial 
institutions  by  expanding  the 
circvunstances  under  which  counsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  fiom  each  non-party  of  any 
potential  conflict  of  interest.  The  former 
rule  required  coimsel  to  obtain  waivers 
only  fi'om  non-party  institutions  “to 
which  notice  of  the  proceedings  must  be 
given.”  The  proposal  required  counsel 
to  obtain  waivers  firom  all  parties  and 
non-parties  that  coimsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-party 
individuals  and  institutions  are 
informed  of  potential  conflicts. 

Second,  the  proposal  simplified  this 
provision  by  eUminating  the 
requirement  for  counsel  to  certify  that 
ea^  client  has  asserted  that  there  are  no 
conflicts  of  interest.  The  OCC  believes 
that  the  former  provision  was 
superfluous  because  the  responsibility 
for  identifying  potential  conflicts 
resides  with  counsel. 

The  OCC  received  one  comment  on 
this  section.  The  commenter  noted  that 
the  proposal  may  inhibit  multiple 
representation  that  otherwise  complies 
with  applicable  ethics  rules. /The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agencies. 

The  provision  does  not  limit  the  right 
of  any  party  to  representation  by 
counsel  of  the  party’s  choice.  Rather,  it 
ensures  that  all  interested  persons  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflict  if  they 
choose.  In  the  CXXU’s  view,  it  is 
reasonable  to  establish  a  baseline 
standard  requiring  the  affirmative 
waiver  of  conflicts  by  all  affected 
persons  or  entities  in  order  to  ensiue  the 
integrity  of  the  administrative 
adjudication  process.  State  rules  of 
professional  responsibility  that  impose 
more  stringent  ethical  standards  are 
imaffected  by  this  requirement. 

In  addition,  the  CX)C  is  impersuaded 
by  the  argument  that  the  conflicts 
provision  grants  the  agencies  significant 
advantage  in  a  proceeding.  Persons  and 
entities  may  he  well  and  vigorously 
represented  even  if  they  are  not  all 
represented  by  the  same  counsel. 

Therefore,  the  CXX  adopts  this 
section  as  proposed. 

Section  19.11  Service  of  Papers 

The  proposal  changed  this  section  by 
permitting  parties,  the  Comptroller,  and 
ALJs  to  serve  a  subpoena  on  a  party  by 


delivering  it  to  a  person  of  suitable  age 
and  discretion  at  a  party’s  place  of  work. 

'The  OCC  received  one  comment  on 
this  section.  'The  commenter  supported 
the  intent  of  the  proposal,  but  asserted 
that  the  provision  permitting  service  at 
a  person’s  place  of  work  was  too  broad 
to  be  effective,  particularly  where  a 
bank  has  numerous  brandies. 

The  OCC  interpreted  the  phrase 
“person’s  place  of  work”  as  used  in  the 
proposal  to  mean  the  physical  location 
at  which  an  individud  works  and  not  as 
any  office  of  the  corporation  or 
association  that  employs  the  person.  To 
avoid  confusion,  the  OCC  has  added 
specific  reference  to  physical  location  to 
the  regulatory  text.  In  addition,  the  final 
rule  states  expressly  that  only  an 
individual,  not  a  corporation  or 
association,  may  be  served  at  a 
residence  or  place  of  work. 

'The  same  comment  points  out, 
however,  that  the  former  Uniform  Rules 
did  not  expressly  permit  certain 
methods  of  service  that  are  useful  for 
serving  a  corporation  or  other 
association.  'The  final  rule,  therefore, 
permits  service  on  a  party  corporation 
or  other  association  by  delivery  of  a 
copy  of  a  notice  to  an  officer,  managing 
or  general  agent,  or  to  any  other  agent 
authorized  %  appointment  or  by  law  to 
receive  service  of  process.  The  final  rule 
also  provides  that,  if  the  agent  is  one 
authorized  by  a  statute  to  receive  service 
and  the  statute  so  requires,  the  serving 
party  must  also  mail  a  copy  to  the  party. 
The  final  rule  also  restructures  this 
provision  for  clarity. 

Section  19.12  Construction  of  Time 
Limits 

The  proposal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery 
service,  or  electronic  media 
transmission  under  §  19.12(c)  is  not 
included  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days.  The  proposal  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery,  or 
electronic  media  transmission  is 
coimted  by  calendar  days  and,  therefore, 
a  party  must  count  Satiudays,  Simdays, 
and  holidays  when  calculating  a  time 
deadline. 

The  (X)C  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.20  Amended  Pleadings 

'The  proposal  changed  this  section  to 
permit  a  party  to  amend  its  pleadings 
without  leave  of  the  ALJ  and  to  permit 
the  ALJ  to  admit  evidence  over  die 
objection  that  the  evidence  does  not  fall 


direcUy  within  the  scope  of  the  issues 
raised  by  a  notice  or  answer. 

The  OCC  received  one  comment  on 
this  section.  The  commenter  asserted 
that  the  change  could  unduly  prejudice 
a  party  if  a  notice  were  amended  to  add 
or  delete  allegations  immediately  prior 
to  the  hearing.  The  commeuter 
expressed  concern  that  the  amendment 
would  give  a  party  insufficient  time  to 
seek  addition^  discovery  or  file  for 
summary  judgment. 

The  regiilatory  text  gives  the  ALJ 
discretion  to  revise  the  hearing  schedule 
to  ensure  that  no  prejudice  results  from 
last  minute  amendments  to  a  notice. 

The  OCC  believes  this  approach  is 
adequate  to  avoid  pieju^ce  to  a  party 
and.  therefore,  the  OCC  adopts  tMs 
section  as  proposed. 

Section  19.24  Scope  of  Document 
Discovery 

'The  former  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
from  using  interrogatories  on  grounds 
that  other  discovery  tools  are  more 
efficient  and  less  burdensome  and 
therefore  more  appropriate  to 
administrative  adjudications. 

The  proposal  also  sought  to  focus 
document  discovery  requests  so  that 
they  are  not  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  propo^  preserved 
the  former  rule’s  liinitation  on 
document  discovery  by  p>ermitting 
discovery  only  of  documents  that  have 
material  relevance.  However,  the 
proposal  specifically  provided  that  a 
request  should  be  considered 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
jiistifiable  limitations  on  the  time  period 
covered  and  the  geographic  locations  to 
be  searched;  (2)  ffie  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
documents  to  be  delivered  to  the 
requesting  party  and  fails  to  include  the 
requestor’s  written  agreement  to  pay  in 
advance  for  the  copying,  in  accordance 
with  §  19.25. 

Under  the  proposal,  the  scope  of 
permissible  document  discovery  is  not 
as  broad  as  that  allowed  imder  Federal 
Rule  of  Civil  Procedure  26(b)  (28  U.S.C. 
app.).  Historically,  given  the  speciaUzed 
nature  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
acffiiinistrative  proceedings  has  not  been 
as  expansive  as  it  is  in  civil  htigation. 

The  OCC  received  no  significant 
comments  on  this  section  and,  therefore, 
adopts  it  as  proposed. 
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Section  1 9.25  Request  for  Document 
Discovery  From  Parties 

The  CXX)  proposed  several  changes  to 
§  19.25.  First,  the  proposal  sought  to 
reduce  unnecessary  burden  by 
permitting  a  party  to:  (1)  respond  to 
dociunent  discovery  either  by  producing 
docmnents  as  they  are  kept  in  the 
ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  dociunent  request;  and 
(2)  identify  similar  dociunents  by 
category  when  they  are  voliuninous  and 
are  protected  by  the  deliberative 
process,  attorney-client,  or  attorney 
work-product  privilege. 

The  proposal  also  amended  §  19.25  to 
permit  a  party  to  require  payment  in 
advance  for  the  costs  of  copying  and 
shipping  requested  documents;  and 
clarified  that,  if  a  party  has  stated  its 
intention  to  file  a  timely  motion  for 
interlocutory  review,  the  ALJ  may  not 
release,  or  order  a  party  to  produce, 
dociunents  withhald  on  groimds  of 
privilege  imtil  the  motion  fpr 
interlocutory  review  has  been  decided. 

The  OCC  received  two  conunents  on 
this  section.  One  commenter  sought 
guidance  on  when,  how,  and  to  whom 
a  party  must  express  an  “intention”  to 
file  a  timely  motion  for  interlocutory 
review. 

Because  it  is  the  ALJ  who  may  not 
release  or  order  a  party  to  produce 
documents,  it  was  implicit  in  the 
proposed-regulatory  text  that  a  party 
must  make  ^e  intention  to  seek 
interlocutory  review  known  to  the  ALJ. 
For  clarity,  ^e  final  rule  adds  language 
to  this  efiect. 

Another  commenter  suggested  that  a 
request  for  interlocutory  review  should 
automatically  stay  the  proceeding. 

Under  §  19.28(d)  of  the  Uniform 
Rules,  a  party  may  request  that  a 
proceeding  be  stayed  during  the 
pendency  of  an  interlocutory  review, 
and  the  ALJ  has  the  discretion  to  decide 
whether  a  stay  is  appropriate.  The  CXX 
believes  that  this  procediue  adequately 
protects  the  parties.  For  this  reason  and 
to  avoid  adding  imnecessary  delays  in 
the  administrative  proceedings,  the  OCC 
declines  to  provide  for  an  automatic 
stay  whenever  a  party  requests 
interlocutory  review. 

One  commenter  asserted  that 
permitting  the  OCC  to  require  payment 
in  advance  for  document  copying  and 
shipping  costs  would  give  the  OCC  an 
advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  commenter 
does  not  assert  that  it  is  a  violation  of 
the  bankruptcy  laws  for  the  CXX  or  any 
other  creditor  to  require  prepaj'ment  for 
products  or  services.  Moreover,  the  OCC 


believes  that  the  situations  causing  the 
commenter’s  concern  would  be  very 
rare.  Accordingly,  the  CXX  adopts  this 
section  as  proposed. 

Section  19.27  Deposition  of  Witness 
Unavailable  for  Hearing 

The  proposal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  imavailable  by  serving 
the  subpoena  on  the  witness’s 
authorized  representative.  The  final  rule 
does  not  include  this  proposed  change 
because,  in  §  19.11(d),  the  final  rule 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  includes  delivery  to  an 
authorized  representative.  The  proposed 
change  to  §  19.27  would  be  redimdant. 
The  OCC  received  no  comments  on  this 
section.  The  final  rule  does  not, 
therefore,  change  this  provision. 

Section  19.33  Public  Hearings 

The  proposal  changed  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the 
Comptroller,  and  not  the  ALJ,  but  must 
serve  the  ALJ  with  a  copy  of  the  motion. 

The  CXC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.34  Hearing  Subpoenas 

The  former  Uniform  Rules  did  not 
specifically  require  that  a  party  inform 
all  other  parties  when  a  subpoena  is 
issued  to  a  non-party.  The  proposal 
required  that,  after  a  hearing  subpoena 
is  issued  by  the  ALJ,  the  party  that 
applied  for  the  subpoena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  subpoena  and  must  serve 
the  motion  on  each  other  party. 

The  CXX  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.35  Conduct  of  Hearings 

The  proposal  limited  the  number  of 
coimsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  fi*om  the  court 
reporter.  The  former  Uniform  Rules 
were  silent  on  these  issues. 

The  CXC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.37  Post-Hearing  Filings 

The  proposal  changed  the  title  of  this 
section  fiom  “Proposed  findings  and 
conclusions”  to  “Post-hearing  filings”  to 
describe  more  accurately  the  content  of 
the  section. 

The  proposal  also  moved,  fi'om 
§  19.35(b)  to  §  19.37(a),  the  provision 
that  requires  the  ALJ  to  serve  each  party 


with  notice  of  the  filing  of  the  certified 
transcript  of  the  hearing  (including 
hearing  exhibits).  The  proposal  added  a 
requirement  that  the  ALJ  must  use  the 
same  method  of  service  for  this  notice 
for  each  recipient. 

Finally,  the  proposal  clarified  that  the 
ALJ  may,  when  appropriate,  permit 
parties  more  than  ^e  allotted  30  days  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  propos^ 
order. 

The  CXC  received  no  comments  on 
this  section,  which  is  adopted  with  a 
minor  technical  change. 

Section  19.38  Recommended  Decision 
and  Filing  of  Record 

Under  the  former  Uniform  Rules,  the 
ALJ  was  not  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Comptroller.  The  proposal  added 
this  requirement  and  reorganized  this 
section  to  improve  its  clarity. 

The  CXX  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section-by-Section  Siunmary  and 
Discussion  of  Proposed  Amendments  to 
the  CXC’s  Local  Rules 

Section  19.112  Informal  Hearing 

Section  19.112  governs  the  conduct  of 
informal  hearings  requested  by  a  party 
who  is  the  subject  of  a  removal, 
suspension,  or  prohibition  when  a  crime 
is  charged  or  a  conviction  obtained. 

The  proposal  amended  §  19.112(b)  so 
that  the  District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Banldng,  or  the 
Deputy  Comptroller  or  Director  for 
Specif  Supervision,  whoever  is 
appropriate,  fixes  the  date,  time,  and 
place  for  an  informal  hearing  and 
chooses  the  presiding  officer. 

The  proposal  amended  §  19.112(c):  (1) 
to  clarify  ^at,  if  a  petitioner  waives  the 
opportimity  to  present  an  oral  argument 
at  a  hearing,  the  CXC  may  file  written 
submissions  with  the  presiding  officer 
no  later  than  the  date  on  which  the 
hearing  was  to  be  held;  and  (2)  to 
require  a  petitioner  who  chooses  to 
waive  the  opportunity  to  present  oral 
argmnent  to  submit  t^t  waiver  at  the 
same  time  that  the  petitioner  requests  a 
hearing. 

Former  §  19.112(d)(3)  required  that 
copies  of  all  affidavits,  memoranda,  and 
other  written  material  to  be  presented  at 
the  hearing  be  provided  to  the  presiding 
officer  and  other  parties  ten  days  prior 
to  the  hearing.  The  final  rule  conforms 
§  19.112(d)(3)  to  the  change  made  to 
§  19.112(c),  which  permits  the  CXC  to 
file  papers  on  the  day  of  the  hearing. 
Therefore,  as  amended,  §  19.112(d) 
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allows  the  OCC  an  additional  ten  days 
to  file  its  submissions  when  a  petitioner 
chooses  to  waive  its  right  to  an  oral 
hearing.  The  OCC  will  need  the 
additional  ten  days  to  prepare  its 
submissions  as  a  response  to  the 
petitioner’s  submissions  because  the 
OCC  will  not  have  an  opportunity  to 
present  an  oral  argument. 

The  OCC  received  one  comment  on 
this  section.  The  commenter  sought 
clarification  of  whether  waiver  of  oral 
argument  results  in  a  waiver  of  the 
hearing. 

The  former  rule  and  the  proposal  used 
the  term  “hearing”  to  refer  to  both  an 
oral  hearing  and  a  hearing  based  solely 
on  docmnents.  A  waiver  of  an  oral 
argument  does  not  result  in  a  waiver  of 
the  hearing  itself.  Therefore,  the  OCC 
believes  no  further  clarification  is 
necessary  and  adopts  this  section  with 
a  minor  technical  change. 

Section  19.113  Recommended  and 
Final  Decisions 

The  former  Local  Rules  stated  that  the 
Comptroller  must  issue  a  final  decision 
in  a  removal,  suspension,  or  prohibition 
case  within  60  days  of  the  hearing  or 
within  60  days  of  receiving  the 
petitioner’s  written  submission.  Section 
8(g)(3)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1818(g)(3))  requires  the 
Comptroller  to  notify  a  petitioner  of  the 
Comptroller’s  final  decision  within  60 
days  of  the  hearing.  Section  8(g)(3)  does 
not  state  that  the  Comptroller  may  use 
the  date  of  receipt  of  the  petitioner’s 
written  submission  as  the  start  date  of  - 
the  60-day  time  limitation. 

The  proposal  clarified  that  the  Local 
Rules  conform  to  section  8(g)(3)  by 
reqiiiring  the  Comptroller  to  issue  a 
final  decision  on  a  removal,  suspension, 
or  prohibition  case  within  60  days  of  the 
hearing,  regardless  of  when  the 
Comptroller  received  the  petitioner’s 
written  submission. 

To  ensure  that  the  Comptroller  can 
meet  this  60-day  deadline,  the  proposal 
imposed  a  clear  time  deadline  on  the 
presiding  officer  to  issue  a 
recommended  decision.  The  proposal 
required  the  presiding  officer  to  issue  a 
recommended  decision  within  20  days 
from  the  hearing. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.160  Scope 

The  proposal  clarified  the  provision 
regarding  the  time  permitted  the  OCC  to 
communicate  to  the  proposed  acquiring 
party  (filer)  the  OCC’s  disapprove  of  a 
change-in-control  notice. 

Former  §  19.160  suggests  that  the  OCC 
must  give  written  notice  to  a  filer  of  the 


OCC’s  disapproval  within  three  days  of 
the  decision.  Because  first  class  mail 
can  take  three  days,  the  proposal  stated 
that  the  OCC  must  mail  the  written 
notice  within  three  days  of  making  a 
disapproval  decision. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.161  Notice  of  Disapproval 
and  Hearing  Initiation 

The  proposal  changed  the  title  of  this 
section  firom  “Hearing  request  and 
answer”  to  “Notice  of  disapproval  and 
hearing  initiation”  in  order  to  describe 
more  accurately  the  content  of  the 
section. 

The  proposal  changed  the  initiation 
procediues  for  change-in-control 
proceedings.  Under  the  former  OCC 
Local  Rule,  the  OCC’s  notice  of 
disapproval  was  both  a  licensing 
communication  and  the  initial  pleading 
in  the  action. 

As  proposed,  the  notice  of 
disapproval  would  not  serve  as  the 
OCC’s  initial  pleading.  Under  the 
proposal,  the  Comptroller  issues  a 
hearing  order  after  receiving  a  request 
for  a  hearing  in  response  to  a  notice  of 
disapproval.  The  hearing  order  serves  as 
the  OCC’s  pleading  document  and  states 
the  legal  authority  for  the  proceeding, 
the  OCC’s  jurisdiction  over  the 
proceeding,  and  the  matters  of  fact  or 
law  upon  which  the  disapproval  is 
based.  The  hearing  order  ^so  states  that 
a  filer  who  seeks  a  hearing  must  file  an 
answer  to  the  hearing  order  ivith  the 
Office  of  Financial  Institution 
Adjudication  (OFIA)  within  20  days 
after  service  of  the  order  on  the  filer. 

The  proposal  also  made  a  technical 
correction  by  removing  the  phrase  “in 
civil  money  penalty  proceedings”  fium 
the  heading  of  former  paragraph  (c)(2). 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed  with  minor  tecl^cal  changes. 

Section  19.170  Discovery  Depositions 

The  proposal  clarified  that  a  party 
may  have  the  court  reporter  record 
deposition  testimony  with  a  stenotype 
machine  or  an  electronic  sound 
recording  device,  llie  proposal 
modified  the  former  nde  to  state 
expressly  that,  for  good  cause  and  with 
leave  of  the  ALJ  or  upon  agreement  of 
the  parties,  a  party  may  have  the  court 
reporter  use  any  other  metl)od  to  record 
the  deposition  testimony. 

The  proposal  specified  that  a  written 
record  of  the  witness’s  testimony  must 
be  made  imless  the  parties  agree 
otherwise,  that  all  parties  are  entitled  to 
receive  a  transcript  of  the  witness’s 
testimony,  and  that  the  party  taking  the 


deposition  bears  the  cost  of  the 
recording  and  the  transcription  of  that 
recording. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  with  one 
clarifying  change.  The  final  rule 
specifies  that  each  party  is  responsible 
for  the  cost  of  the  copy  of  the  transcript 
that  the  party  receives  and  that  the  cost 
of  these  additional  transcript  copies 
does  not  fall  on  the  party  t^t  requests 
the  deposition. 

Section  19.171  Deposition  Subpoenas 

The  proposal  added  to  the  permissible 
method  of  serving  a  deposition 
subpoena  under  §  19.171  the  methods 
allowed  in  the  Uniform  Rules, 

§  19.11(d).  As  amended  by  this  final 
rule,  the  Uniform  Rules  permit  the 
following  methods  of  service:  by 
delivery  to  an  agent,  by  delivery  to  a 
persoiyif  suitable  age  and  discretion  at 
the  subpoenaed  person’s  residence  or 
place  of  work,  by  registered  or  certified 
mail  to  the  person’s  last  known  address, 
or  in  such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

The  CXa]  received  no  comments  on 
this  section.  The  final  rule  conforms 
§  19.184  with  §  19.11(d),  as  adopted  in 
the  final  rule,  by  cross-referencing 
§  19.11(d). 

Section  19.184  Service  of  Subpoena 
and  Payment  of  Witness  Fees 

As  in  §  19.171,  the  proposal  adopted 
the  methods  of  service  used  in 
§  19.11(d),  The  OCC  also  received  no 
comments  on  this  section. 

The  final  rule  conforms  this  section, 
as  it  does  $  19.171,  to  §  19.11(d)  by 
cross-referencing  §  19.11(d). 

Technical  Changes 

The  final  rule  makes  several  technical 
changes  to  the  proposal  that  make  the 
final  rule  specific  to  the  OCC.  These 
changes  appear  throughout  the  rule  text. 
For  example,  bracket^  references  to  the 
“agency  head”  have  been  replaced  with 
“the  Comptroller”  and  the  blank  part 
designation  before  each  section  number 
has  been  fiUed  in  with  “19.” 

Regulatory  Flexibility  Act 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act,  the  OOC 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

This  final  rule  imposes  only 
procedural  requirements  in 
administrative  adjudications.  It  contains 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procedure  and  facilitates  the 
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orderly  determination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
buMens  on  regulated  institutions, 
parties  to  administrative  actions,  or 
coimsel. 

Executive  Order  12866  Statement 

The  0(X  has  determined  that  this 
final  rule  is  not  a  significant  regiilatory 
action  as  defined  in  Executive  Order 
12866. 

Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act] 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tAbal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  is  limited  in  application  to 
procedural  amendments  to  the  rules  of 
administrative  practice  before  the  CX]C. 
The  OCC  has  therefore  determined  that 
the  final  rule  will  not  result  in 
expenditures  by  State,  local,  or  tribal  * 
governments  or  by  the  private  sector  of 
more  than  $100  million.  Accordingly, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

EffscdveDate 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  1994  delays  the 
effective  date  of  regulations 
promulgated  by  the  Federal  banking 
{fancies  that  impose  additional 
reporting,  disclosme,  or  other  new 
requirements  to  the  first  date  of  the  first 
calendar  quarter  following  publication 
of  the  final  rule.  The  CXX  l^lieves  that 
section  302  is  not  applicable  to  this  final 
rule,  because  the  r^[ulation  does  not 
impose  any  additional  reporting  or  other 
requirements  not  already  contained  in 
the  current  version  of  the  Uniform  Rules 
or  the  Local  Rviles. 

List  Siib)ects  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime,  Investigations, 
National  banks.  Penalties,  Securities. 


Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C  93(b),  164,  505, 1817, 1818, 1820, 

18310, 1972,  3102,  3108(a),  3909,  and  4717; 

15  U.S.C  78  (h)  and  (i),  78o-4(c),  78o-5, 
78q-l,  78u,  78u-2,  78u-3,  and  78w;  31 
U.S.C  330  and  5321;  and  42  U.S.C.  4012a. 

Subpart  A— [Amended] 

2.  In  §  19.1,  paragraph  (e)(9)  is* 
amended  by  removing  “and”  after  the 
semicolon,  new  paragraphs  (e)(ll)  tmd 
(e)(12)  are  added,  paragraph  (f)  is 
redesignated  as  paragraph  (g),  and  new 
paragraph  (f)  is  added  to  read  as  follows: 

§19.1  Scope. 

***** 

(e)  *  *  * 

(11)  Any  provision  of  law  referenced 
in  section  102(f)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(f))  or  any  order  or  regulation 
issued  ^ereimder;  and 

(12)  Any  provision  of  law  referenced 
in  31  U.S.C.  5321  or  any  order  or 
regulation  issued  thereimder; 

(f)  Remedial  action  imder  section 
102(g)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4012a(g));  and 
***** 

3.  In  §  19.6,  paragraph  (a)(3)  is  revised 
to  read  as  follows: 

§  19.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

fa)*  *  * 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Comptroller,  shall 
file  a  notice  of  appearance  with  OFIA  at 
or  before  the  time  that  the  individual 
submits  papers  or  otherwise  appears  on 
behalf  of  a  party  in  the  adjudicatory 
proceeding.  The  notice  of  appearance 
mvist  include  a  written  declaration  that 
the  individual  is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  and  is  authorized  to 
represent  the  particiilar  party.  By  filing 
a  notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
counsel  agrees  and  represents  that  he  or 
she  is  authorized  to  accept  service  on 
behalf  of  the  represented  party  and  that, 
in  the  event  of  withdrawal  fium 
representation,  he  or  she  will,  if 
required  by  the  administrative  law 
judge,  continue  to  accept  service  until 


new  counsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 

*  *  *  *  * . 

4.  In  §  19.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  19.8  Conflicts  of  interasL 
***** 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party  on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  19.6(a): 

(1)  That  the  coimsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  sudi 
party  and  non-party;  and 

(2)  That  each  su<^  party  and  non- 
party  waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non¬ 
material  conflicts  of  interest  during  the 
coiuse  of  the  proceeding. 

5.  In  §  19.11,  paragraphs  (c)(2)  and  (d) 
are  revised  to  read  as  follows: 

§  19.11  Service  of  p^Mrs. 
***** 

(c) *  *  * 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  19.6, 
the  Comptroller  or  the  administrative 
law  judge  shall  make  service  by  any  of 
the  following  methods: 

(i)  By  personal  service; 

(ii)  If  the  person  to  be  served  is  an 
in^vidual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  %  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  person’s  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service; 

(2)  If  the  person  to  be  served  is  an 
in^vidual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent,  which,  in 
the  case  of  a  corporation  or  other 
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association,  is  delivery  to  an  officer, 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party; 

(4)  By  registered  or  certified  mail 
addressed  to  the  person’s  last  known 
address;  or 

(5)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

***** 

6.  In  §  19.12,  paragraphs  (a),  (c)(1), 
(c)(2),  and  (c)(3)  are  revised  to  read  as 
follows: 

§19.12  Construction  of  time  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  unless  it  is  a 
Saturday,  Svmday,  or  Federal  holiday. 
When  the  last  day  is  a  Satiuday, 

Simday,  or  Federal  holiday,  the  period 
runs  imtil  the  end  of  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 
(c)  of  this  section,  intermediate 
Saturdays,  Simdays,  and  Federal 
holidays  are  not  included. 
***** 

(c)*  *  * 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  vmless 
otherwise  determined  by  the 
Comptroller  or  the  administrative  law 
'mdge  in  the  case  of  filing,  or  by 
agreement  among  the  parties  in  the  case 
of  service. 

7.  Section  19.20  is  revised  to  read  as 
follows: 

§  19.20  Amended  pleadings. 

(a)  Amendments.  The  notice  or 
an.swer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent’s 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer. 


unless  the  Comptroller  or  administrative 
law  judge  orders  otherwise  for  good 
cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
imfatrly  prejudice  that  party’s  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

8.  In  §  19.24,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§19.24  Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 

(c),  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  dociunent  discovery  by  serving  a 
written  request  to  produce  docmnents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  “documents”  may 
be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  subpart  I  of  this  peut. 

(3)  Discovery  by  use  of  interrogatories 
is  not  permitt^. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  imre€isonable, 
oppressive,  excessive  in  scope,  unduly 
bu^ensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  docmnents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope,  or 
imduly  burdensome  if,  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 


request  calls  for  copies  of  documents  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor’s  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  19.25. 
***** 

9.  In  §  19.25,  paragraphs  (a),  (b),  (e), 
and  (g)  are  revised  to  read  as  follows: 

§19.25  Request  for  document  (Kscovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served,  llie  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or 
by  category,  and  must  describe  each 
item  and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usiud 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  cop)ring  of  fewer 
th^  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  for  the  copying  and  shipping 
charges.  Copying  charges  are  the  ciirrent 
per-page  copying  rate  imposed  by  12 

'  CFR  part  4  implementing  the  Freedom 
of  Information  Act  (5  U.S.C.  552).  The 
party  to  whom  the  request  is  addressed 
may  require  payment  in  advance  before 
producing  the  documents. 
***** 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  grounds  of 
privilege  and  must  produce  a  statement 
of  the  basis  for  the  assertion  of  privilege. 
When  similar  documents  that  are 
protected  by  deliberative  process, 
attorney  work-product,  or  attorney- 
client  privilege  are  voluminous,  these 
documents  may  be  identified  by 
category  instead  of  by  individual 
document.  The  administrative  law  judge 
retains  discretion  to  determme  when  the 
identification  by  category  is  insufficient. 
***** 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
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law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  burdensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 
privileged  documents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  imless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  administrative 
law  judge  may  not  release,  or  order  a 
party  to  produce,  dociunents  withheld 
on  groimds  of  privilege  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intention  to  file  a  timely  motion  for 
interlocutory  review  of  the 
administrative  law  judge’s  order  to 
produce  the  dociunents,  and  until  the 
motion  for  interlocutory  review  has 
been  decided. 

***** 

10.  In  §  19.33,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  19.33  Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the 
Comptroller,  in  the  Comptroller’s 
discretion,  determines  that  holding  an 
open  hearing  would  be  contrary  to  the 
pubhc  interest.  Within  20  days  of 
service  of  the  notice  or,  in  the  case  of 
change-in-control  proceedings  under 
section  7(j)(4)  of  the  FDIA  (12  U.S.C. 
1817(j)(4)),  within  20  days  fixim  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Comptroller  a  request 
for  a  private  hearing,  and  any  party  may 
file  a  reply  to  such  a  request.  A  party 
must  serve  on  the  administrative  law 
judge  a  copy  of  any  request  or  reply  the 
party  files  with  the  Comptroller.  The 
form  of,  and  procedure  for,  these 
requests  and  replies  are  governed  by 
§  19.23.  A  party’s  failure  to  file  a  request 
or  a  reply  constitutes  a  waiver  of  any 
objections  regarding  whether  the 
hearing  will  be  public  or  private. 
***** 

11.  In  §  19.34,  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 

S  19.34  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 


the  hearing  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  The  application  for  a  hearing 
subpoena  must  also  contain  a  proposed 
subpoena  specifying  the  attendance  of  a 
witness  or  ^e  production  of  evidence 
from  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 
law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
application  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  tUs  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 

Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena,  llie  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 
***** 

12.  In  §  19.35,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(4),  a  new 
paragraph  (a)(3)  is  added,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

§  1 9.35  Conduct  of  hearings. 

(a)  *  *  * 

(3)  Examination  of  witnesses.  Only 
one  counsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
counsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
peirty  may  have  one  counsel  conduct  the 
direct  examination  and  another  counsel 
conduct  re-direct  examination  of  a 


witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 

***** 

(b)  Transcript.  The  hearing  must  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
party  upon  payment  by  that  party  to  the 
reporter  of  the  cost  of  the  transcript.  The 
administrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upon 
the  administrative  law  judge’s  own 
motion. 

13.  In  §  19.37,  the  section  heading  and 
paragraph  (a)(1)  are  revised  to  read  as 
follows: 

§  19.37  Post-hearing  filings. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed.  Any  party  may  file  with 
the  administrative  law  judge  proposed 
findings  of  fact,  proposed  conclusions  of 
law,  and  a  proposed  order  within  30 
days  following  service  of  this  notice  by 
the  administrative  law  judge  or  within 
such  longer  period  as  may  be  ordered  by 
the  administrative  law  judge. 
***** 

'14.  Section  19.38  is  revised  to  read  as 
follows: 

§  19.38  Recommended  decision  and  filing 
of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  19.37(b),  the 
acministrative  law  judge  shall  file  with 
and  certify  to  the  Comptroller,  for 
decision,  the  record  of  the  proceeding. 
The  record  must  include  the 
administrative  law  judge’s 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  emd  hearing  transcripts, 
exldbits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  administrative 
law  judge  shall  serve  upon  each  party 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Comptroller  for  final 
determination  the  record  of  the 
proceeding,  the  administrative  law 
judge  shall  furnish  to  the  Comptroller  a 
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certified  index  of  the  entire  record  of  the 
proceeding.  The  certified  index  shall 
include,  at  a  minimum,  an  entry  for  - 
each  paper,  docvunent  or  motion  filed 
with  the  administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  certified 
index  shall  also  include  an  exhibit 
index  containing,  at  a  ihinimum,  an 
entry  consisting  of  exhibit  numb^  and 
title  or  description  for:  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

Subpart  B— [Amended] 

15.  Section  19.100  is  revised  to  read 
as  follows: 

1 19.100  Filing  documents. 

All  materials  required  to  be  filed  with 
or  referred  to  the  Comptroller  or  the 
administrative  law  judge  in  any 
proceeding  under  tMs  part  must  be  filed 
with  the  Hearing  Clerk,  Office  of  the 
Comptroller  of  ^e  Currency,  250  E 
Street,  SW,  Washington.  DC  20219. 
Filings  to  be  made  with  the  Hearing 
Clerk  include  the  notice  and  answer; 
motions  and  responses  to  motions; 
briefs;  the  record  filed  by  the 
administrative  law  judge  after  the 
issuance  of  a  recommended  decision; 
the  recommended  decision  filed  by  the 
administrative  law  judge  following  a 
motion  for  summary  disposition  (except 
that  in  removal  and  prohibition  cases 
the  administrative  law  judge  will  file 
the  record  and  the  recommended 
decision  with  the  Board  of  Governors  of 
the  Federal  Reserve  System);  referrals  by 
the  administrative  law  judge  of  motions 
for  interlocutory  review;  exceptious  and 
requests  for  oral  argument;  and  any 
other  papers  requi^  to  be  filed  with 
the  Comptroller  or  the  administrative 
law  judge  imder  this  part. 

Subpart  C— [Amended] 

16.  In  §  19.112,  paragraphs  (a),  (b).  (c) 
and  (d)(3)(i)  are  revised  to  read  as 
follows: 

$  19.1 12  Informal  hearing. 

(a)  Issuance  of  hearing  order.  After 
receipt  of  a  request  for  hearing,  the 
District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Ban^g,  or  the 
Deputy  Comptroller  or  Director  for 
Specif  Supervision,  as  appropriate, 
must  notify  the  petitioner  requesting  the 


hearing,  the  OCC’s  Enforcement  and 
Compliance  Division,  and  the 
appropriate  OCC  District  Counsel  of  the 
date,  time,  and  place  fixed  for  the 
hearing.  The  hearing  must  be  scheduled 
to  be  held  not  later  than  30  days  from 
the  date  when  a  request  for  heating  is 
received  unless  the  time  is  extended  in 
response  to  a  written  request  of  the 
petitioner.  The  District  Deputy 
Comptroller  or  Administrator,  the 
Deputy  Comptroller  for  Multinational 
Banking,  or  the  Deputy  Comptroller  or 
Director  fcnr  Special  Supervision,  as 
appropriate,  may  extend  the  hearing 
date  only  for  a  specific  period  of  time 
and  must  take  appropriate  action  to 
ensure  that  the  hearing  is  not  imduly 
delayed. 

(bj  Appointment  of  presiding  officer. 
The  District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Banldng,  or  the 
Deputy  Comptroller  or  Director  for 
Specif  Supervision,  as  appropriate, 
must  appoint  one  or  more  CXX 
employees  as  the  presiding  officer  to 
conduct  the  hearing.  The  presiding 
officerfs)  may  not  l^ve  been  involved  in 
the  proceeding,  a  factually  related 
proceeding,  or  the  tmderlying 
enforcement  action  in  a  prosecutorial  or 
investigative  role. 

(c)  Waiver  of  oral  hearing — (1) 
Petitioner.  When  the  petitioner  requests 
a  heming,  the  petitioner  may  elect  to 
have  the  matter  determined  by  the 
presiding  officer  solely  on  the  basis  of 
written  submissions  by  serving  on  the 
District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Banldng,  or  the 
Deputy  Comptroller  or  Director  for 
Specif  Supervision,  as  appropriate,  and 
aU  parties,  a  signed  document  waiving 
the  statutory  right  to  appear  and  make 
oral  argument.  The  petitioner  must 
present  the  written  submissions  to  the 
presiding  officer,  and  serve  the  other 
parties,  not  later  than  ten  days  prior  to 
the  date  fixed  for  the  hearing,  or  within 
such  shorter  time  period  as  the 
presiding  officer  may  permit. 

(2)  OCC.  The  OCC  may  respond  to  the 
petitioner’s  submissions  by  presenting 
the  presiding  officer  with  a  written 
response,  and  by  serving  the  other 
parties,  not  later  than  the  date  fixed  for 
the  hearing,  or  within  such  other  time 
period  as  the  presiding  officer  may 
require. 

(d)  *  *  * 

(3)  Presentation,  (i)  The  OCC  may 
appear  and  (he  petitioner  may  appear 
personally  or  tlunugh  counsel  at  the 
hearing  to  present  relevant  written 
materids  and  oral  argument  Except  as 
permitted  in  paragraph  (c)  of  this 
section,  each  party,  including  the  OCC, 


miist  file  a  copy  of  any  affidavit, 
memorandum,  or  other  written  material 
to  be  presented  at  the  hearing  %vith  the 
presiding  officer  and  must  serve  the 
other  parties  not  later  than  ten  days 
prior  to  the  hearing  or  within  such 
shorter  time  period  as  permitted  by  the 
presiding  officer. 

***** 

17.  In  $  19.113,  paragraphs  (a)  and  (b) 
are  revised,  paragraph  (c),  (d),  and  (e) 
are  redesignated  as  paragraphs  (d),  (e), 
and  (f),  respectively,  and  new  paragraph 
(c)  is  added,  to  read  as  follows: 

f  19.113  Recommended  and  final 
dedsiona. 

(a)  The  presiding  officer  must  issue  a 
recommended  decision  to  the 
Comptroller  within  20  days  of  the 
conclusion  of  the  hearing  or,  when  the 
petitioner  has  waived  an  oral  hearing, 
within  20  days  of  the  date  fixed  for  ffie 
hearing.  'Hie  presiding  officer  must 
serve  promptly  a  copy  of  the 
recommended  dedsicm  on  the  parties  to 
the  proceeding.  The  decision  must 
include  a  summary  of  the  facts  and 
arguments  of  the  parties. 

(b)  Each  party  may,  within  ten  days  of 
being  serv^  with  the  presiding  officer’s 
recommended  decision,  submit  to  the 
Comptroller  comments  on  the 
recommended  decision. 

(c)  Within  60  days  of  the  conclusion 
of  the  hearing  or,  when  the  petitioner 
has  waived  an  oral  hearing,  within  60 
days  firom  the  date  fixed  for  the  hearing, 
the  Comptroller  must  notify  the 
petitioner  by  registered  mail  whether 
the  suspension  or  removal  from  office, 
and  prohibition  fiom  participation  in 
any  manner  in  the  affairs  of  the  bank, 
will  be  affirmed,  terminated,  or 
modified.  'The  Comptroller’s  decision 
must  include  a  statement  of  reasons 
supporting  the  decision.  'The 
Comptroller’s  decision  is  a  final  and 
unappealable  order. 
***** 

Subpart  H— [Amended] 

{19.160  [Amended] 

18.  In  §  19.160,  paragraph  (a)  is 
amended  in  the  second  sentence  by 
revising  the  phrase  “notify  the  acquiring 
party  in  writing’’  to  read  “mail  a  written 
notification  to  the  proposed  acquiring 
person’’. 

19.  Section  19.161  is  revised  to  read 
as  follows: 

S  19.161  Notice  of  disapproval  and  hearing 
initiation. 

(a)  Notice  of  disapproval.  'The  OCC’s 
written  disapproval  of  a  proposed 
acquisition  of  control  of  a  national  bank 
must: 
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(1)  Contain  a  statement  of  the  basis  for 
the  disapproval;  and 

(2)  Inaicate  that  the  filer  may  request 
a  hearing. 

(b)  Hearing  request.  Following  receipt 
of  a  notice  of  disapproval,  a  filer  may 
request  a  hearing  on  the  proposed 
acquisition.  A  hearing  request  must: 

(1)  Be  in  writing;  and 

(2)  Be  filed  with  the  Hearing  Clerk  of 
the  OCC  within  ten  days  after  service  on 
the  filer  of  the  notice  of  disapproval.  If 

a  filer  fails  to  request  a  hearing  with  a 
timely  written  request,  the  notice  of 
disapproval  constitutes  a  final  and 
imappealable  order. 

(cj  Hearing  order.  Following  receipt  of 
a  hearing  request,  the  Comptroller  shall 
issue,  within  20  days,  an  order  that  sets 
forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  CKIC’s 
jurisdiction  over  the  proceeding; 

(2)  The  matters  of  met  or  law  upon 
which  the  disapproval  is  based;  and 

(3)  The  requirement  for  filing  an 
answer  to  the  hearing  order  with  OFIA 
within  20  days  after  service  of  the 
hearing  order. 

(d)  Answer.  An  answer  to  a  hearing 
order  must  specifically  deny  those 
portions  of  the  order  that  are  disputed. 
Those  portions  of  the  order  that  the  filer 
does  not  specifically  deny  are  deemed 
admitted  by  the  filer.  Any  hearing  imder 
this  subpart  is  limited  to  those  portions 
of  the  order  that  are  specifically  denied. 

(e)  Effect  of  failure  to  answer.  Failure 
of  a  filer  to  file  an  answer  within  20 
days  after  service  of  the  hearing  order 
constitutes  a  waiver  of  the  filer’s  right 
to  appear  and  contest  the  allegations  in 
the  hearing  order.  If  a  filer  does  not  file 
a  timely  answer,  enforcement  counsel 
may  file  a  motion  for  entry  of  an  order 
of  default.  Upon  a  finding  that  no  good 
cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  with  the  Comptroller 
a  reconunended  decision  containing  the 
findings  and  the  relief  sought  in  the 
hearing  order.  Any  fined  order  issued  by 
the  Comptroller  b^ed  upon  a  filer’s 
failure  to  answer  is  deemed  to  be  an 
order  issued  upon  consent  emd  is  a  final 
and  unappealable  order. 

§  1 9.1 62  [Removed] 

20.  Section  19.162  is  removed. 

Subpart  I — [Amended] 

21.  In  §  19.170,  paragraph  (d)  is  ' 
revised,  paragraphs  (e)  and  (f)  are 
redesignated  as  paragraphs  (f)  and  (g), 
respectively,  and  a  new  paragraph  (e)  is 
added  to  read  as  follows:  . 

§  19.170  Discovery  depositions. 


(d)  Conduct  of  the  deposition.  The 
witness  must  be  duly  sworn,  and  each 
party  will  have  the  right  to  examine  the 
witness  with  respect  to  all  non- 
privileged,  relevant,  and  material 
matters  of  which  the  witness  has 
factual,  direct,  and  personal  knowledge. 
Objections  to  questions  or  exhibits  must 
be  in  short  form  and  must  state  the 
grovmds  for  the  objection.  Failure  to 
object  to  questions  or  exhibits  is  not  a 
waiver  except  where  the  groimds  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented. 

(e)  Recording  the  testimony— {!) 
Generally.  The  party  taking  Ae 
deposition  must  have  a  certified  court 
reporter  record  the  witness’s  testimony: 

(1)  By  stenotype  machine  or  electronic 
sound  recording  device; 

(ii)  Upon  agreement  of  the  parties,  by 
any  other  method;  or 

(iii)  For  good  cause  and  with  leave  of 
the  administrative  law  judge,  by  any 
other  method. 

(2)  Cost.  The  party  taking  the 
deposition  must  bear  the  cost  of  the 
recording  and  transcribing  the  witness’s 
testimony. 

(3)  Transcript.  Unless  the  parties 
agree  that  a  transcription  is  not 
necessary,  the  court  reporter  must 
provide  a  transcript  of  the  witness’s 
testimony  to  the  party  taking  the 
deposition  and  must  make  a  copy  of  the 
transcript  available  to  each  party  upon 
payment  by  that  party  of  the  cost  of  the 
copy. 

***** 

22.  In  §  19.171,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  19.171  Deposition  subpoenas. 
***** 

(b)  Service — (1)  Methods  of  service. 
The  party  requesting  the  subpoena  must 
serve  it  on  the  person  named  therein,  or 
on  that  person’s  coimsel,  by  any  of  the 
methods  identified  in  §  19.11(d). 

(2)  Proof  of  service.  The  party  serving 
the  subpoena  must  file  proof  of  service 
with  the  administrative  law  judge. 

*  *  *  .  *  * 

Subpart  J — [Amended] 

23.  Section  19.184  is  revised  to  read 
as  follows: 

§  19.184  Service  of  subpoena  and  payment 
of  witness  expenses. 

(a)  Methods  of  service.  Service  of  a 
subpoena  may  be  made  by  any  of  the 
methods  identified  in  §  19.11(d). 

(b)  Expenses.  A  witness  who  is 
subpoenaed  will  be  paid  the  same 
expenses  in  the  same  manner  as 
witnesses  in  the  district  courts  of  the 
United  States.  The  expenses  need  not  be 


tendered  at  the  time  a  subpoena  is 
served. 

Dated:  April  2, 1996. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

(FR  Doc.  96-10331  Filed  5-3-96;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  263 

[DocKat  No.  R-0878] 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  'The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board),  as  a 
result  of  an  interagency  review 
conducted  by  the  Board,  the  Office  of 
the  Comptroller  of  the  Currency  (OCC), 
the  Office  of  Thrift  Supervision  (OTS), 
the  Federal  Deposit  Insurance 
Corporation  (FDIC),  and  the  National 
Credit  Union  Administration  (NCUA),  is 
amending  its  implementation  of  the 
Uniform  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
(Uniform  Rules).  The  Board’s  review  of 
the  Uniform  Rules  was  conducted  in 
accordance  with  section  303  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 

'The  final  rule  is  intended  to  clarify 
certain  provisions  and  to  increase  the 
efficiency  and  fairness  of  administrative 
hearings. 

EFFECTIVE  DATE:  Jime  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  H.  Wheatley,  Assistant 
General  Coxmsel,  Legal  Division  (202 
452-3779),  Douglas  B.  Jordan,  Senior 
Attorney,  Legal  Division,  (202  452- 
3787),  or  Ann  Marie  Kohlligian,  Senior 
Counsel,  Division  of  Banking 
Supervision  and  Regulation,  (202/452- 
3528). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73, 103  Stat.  183  (1989),  required 
the  Board,  OCC.  FDIC.  OTS,  and  NCUA 
(agencies)  to  develop  uniform  rules  and 
procedures  for  administrative  hearings. 
The  agencies  each  adopted  final 
Uniform  Rules  in  August,  1991.'  Based 


'  The  agencies  issued  a  joint  notice  of  proposed 
rulemaking  on  Monday,  June  17, 1991  (56  FR 
27790).  The  agencies  promulgated  their  final  rules 
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on  their  experience  in  using  the  rules 
since  then,  the  agencies  have  identified 
sections  of  the  Uniform  Rules  that 
should  be  modified.  Accordingly,  the 
agencies  proposed  amendments  to  the 
Uniform  Rules  on  Jvme  23, 1995  (60  FR 
32882). 

The  Board  received  two  comments  on 
the  proposal.  Both  commenters 
expressed  general  approval  of  the 
proposal,  and  one  suggested  specific 
improvements.  The  Board  has  also 
reviewed  the  comments  received  by  the 
other  agencies. 

The  final  rule  implements  the 
proposal  with  minor  changes.  The 
following  section-by-section  analysis 
summarizes  the  final  rule  and  highlights 
the  changes  fixtm  the  proposal  that  the 
Board  has  made  after  considering  the 
commenters’  suggestions. 

The  OTS,  FDIC,  OCC,  and  NCUA  are 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  Board’s 
final  rule.  The  OTS,  FDIC,  and  OCC 
rules  appear  elsewhere  in  this  Federal 
Register.  The  process  of  amendment  of 
the  Uniform  Rules  and  their  adoption  in 
identical  form  by  the  agencies  also 
meets  the  requirements  of  section  303  of 
the  Riegle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994. 

B.  Section-by-Section  Summary  and 
Discussion  of  Amendments  to  the 
Uniform  Rules 

Section  263.1  Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  Pub.  L.  103-325, 108  Stat.  2160. 

The  first  provision,  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 

(31  U.S.C.  5321)  to  require  the  Secretary 
of  the  Treasury  to  delegate  authority  to 
the  Federal  banking  agencies  (as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  to 
impose  civil  money  penalties  for  BSA 
violations. 

The  second,  CDRI  section  525, 
amended  section  102  the  Flood  Disaster 
Protection  Act  of  1973  (FDPA)  (42 
U.S.C.  4012a)  to  give  each  “Federal 
entity  for  lending  regulation’’  authority 
to  assess  civil  money  penalties  against 
a  regulated  lending  institution  if  the 
institution  has  a  pattern  of  committing 
violations  of  the  FDPA  or  the  notice 

on  the  following  dates:  OCC  on  August  9, 1991  (56 
FR  38024);  Board  on  August  9, 1991  (56  FR  38052); 
FDIC  on  August  9, 1991  (56  FR  37975);  OTS  on 
August  12, 1991  (56  FR  38317);  and  NCUA  on 
August  8, 1991  (58  FR  37767). 


requirements  of  the  National  Flood 
Insurance  Act  of  1968  (NFIA).  Under  the 
FDPA,  the  term  “Federal  entity  for 
lending  regulation’’  includes  the 
agencies  and  the  Farm  Credit 
Administration. 

CDRI  section  525  also  gave  the 
agencies  authority  to  require  a  regulated 
lending  institution  to  take  remedial 
actions  that  are  necessary  to  ensure  that 
the  institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  The  institution 
has  engaged  in  a  pattern  and  practice  of 
noncomphance  with  regulations  issued 
pursuant  to  the  FDPA  and  NFIA;  and  (2) 
has  not  demonstrated  measurable 
improvement  in  compliance  despite  the 
assessment  of  civil  money  penalties. 

The  final  rule  adds  a  new  paragraph  to 
the  scope  section  that  reflects  ^s 
additional  authority. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.6  Appearance  and 
Practice  in  Adjudicatory  Proceeding 

The  proposal  permitted  the 
Administrative  Law  Judge  (ALJ)  to 
require  coimsel  who  wifodraws  after 
filing  a  notice  of  appearance  on  behalf 
of  a  party  to  accept  service  of  papers  for 
that  party  imtil  either:  (1)  A  new 
coimsel  has  filed  a  notice  of  appearance; 
or  (2)  the  party  indicates  that  he  or  she 
will  proceed  on  a  pro  $e  basis. 

The  Board  received  one  comment  on 
this  section.  The  commenter  suggested 
that  the  proposal  does  not  adequately 
address  certain  situations:  for  example, 
when  counsel  withdraws  because  of  a 
lack  of  payment  of  legal  fees  that  is 
caused  by  an  agency  asset  freeze,  or 
withdraws  because  the  client  discharged 
him  or  her.  The  commenter’s 
imphcation  is  that  it  is  unfair  to  require 
coimsel  to  continue  to  accept  service  in 
these  situations.  The  commenter 
expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  counsel  when  the  ALJ  requires 
counsel  to  continue  to  accept  service 
after  a  client  discharges  counsel.  The 
commenter  suggested  that  the  rule 
should  require  that  service  be  given  to 
both  the  unreplaced  counsel  and  the 
party. 

The  proposal  was  intended  to  ensure 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  from  halting  the  administrative 
proceedings  simply  by  evading  service. 
The  regulatory  text  is  clear,  however, 
that  the  ALJ  has  the  discretion  whether 
to  require  former  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  factors  that  ALJ  would 


consider  in  exercising  this  discretiun, 
and  the  Board  therefore  believes  that  the 
provision  as  proposed  is  sufficiently 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

The  final  rule  changes  the  proposal’s 
reference  from  “service  of  process’’  to 
“service”  to  clarify  that  this  section 
applies  to  all  papiers  that  the  party  is 
entitled  to  receive.  This  section  is 
otherwise  adopted  as  proposed. 

Section  263.8  Conflicts  of  Interest 

The  proposal  sought  to  improve,  in 
two  ways,  the  provisions  governing 
conflicts  of  interest  that  arise  when 
counsel  represents  multiple  persons 
connected  with  a  proceeding. 

First,  the  propo^  sought  to  protect 
the  interests  of  individuals  and  financial 
institutions  by  expanding  the 
circumstances  under  which  counsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  from  non-parties  of  any 
potential  conflict  of  interest  The  former 
rule  required  counsel  to  obtain  waivers 
only  from  non-party  in^tutions  “to 
which  notice  of  the  proceedings  must  be 
given.”  The  proposal  required  counsel 
to  obtain  waivers  finm  all  parties  and 
non-parties  that  counsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-party 
in^viduals  and  institutions  are 
informed  of  potential  conflicts. 

Second,  the  proposal  simplified  this 
provision  by  eliminating  the 
requirement  that  counsel  certify  that 
each  client  has  asserted  that  there  are  no 
conflicts  of  interest.  The  Board  beUeves 
that  the  former  provision  was 
superflupus  because  the  responsibility 
for  identifying  potential  conflicts 
resides  with  counsel. 

The  Board  received  one  comment  on 
this  section.  The  commenter  noted  that 
the  propiosal  may  inhibit  multiple 
representation  t^t  otherwise  complies 
with  applicable  ethics  rules.  The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agencies. 

The  provision  does  not  limit  the  right 
of  any  party  to  representation  by 
coimsel'of  the  party’s  choice.  Rather,  it 
ensures  that  all  interested  persims  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflict  if  they  . 
choose.  State  rules  of  professional 
responsibility  that  impose  more 
stringent  ethical  standards  are 
unaffected  by  this  requirement. 

In  addition,  the  Board  is  unpersuaded 
by  the  argument  that  the  provision 
grants  the  agencies  any  significant 
advantage  in  a  proceeding.  Persons  and 
institutions  may  be  well  and  vigorously 
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represented  even  if  they  are  not  all 
represented  by  the  same  counsel. 

Therefore,  the  Board  adopts  this 
section  as  proposed. 

Section  263. 1 1  Service  of  Papers 

The  proposal  changed  this  section  hy 
permitting  parties,  the  Board,  and  ALJs 
to  serve  a  subpoena  on  a  party  by 
deliveiii^  it  to  a  person  of  suitable  age 
and  discretion  at  a  party’s  place  of  work. 

The  Board  received  one  comment  on 
this  section.  The  commenter  supported 
the  intent  of  the  proposal,  but  asserted 
that  permitting  service  at  a  person’s 
place  of  work  was  too  broad  to  be 
effective,  particularly  where  a  bank  has 
nmnerous  branches. 

'The  Board  interpreted  the  phrase 
“person’s  place  of  work’’  as  used  in  the 
propos€d  to  mean  the  physical  location 
at  which  an  individu^  works  and  not  as 
any  office  of  the  corporation  or 
association  at  which  a  person  works.  To 
avoid  confusion,  the  Board  has  added 
specific  reference  to  physical  location  in 
the  regulatory  text.  In  addition,  the  final 
rule  states  expressly  that  only  an 
individual,  not  a  corporation  or 
association,  may  be  served  at  a 
residence  or  place  of  work. 

'The  comment  points  out,  however, 
that  the  former  Uniform  Rules  did  not 
permit  certain  methods  of  service  that 
are  useful  for  serving  a  corporation  or 
other  association  and  that  are  permitted 
vmder  the  Federal  Rules  of  Civil 
Procedure.  The  final  rule,  therefore, 
permits  service  on  a  party  corporation 
or  other  association  by  delivery  of  a 
copy  of  a  notice  to  an  officer,  managing 
or  general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  of  process.  The  final  rule 
also  provides  that,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  the  serving 
party  must  also  mail  a  copy  to  the  party. 
The  final  rule  also  restructures  this 
provision  for  clarity. 

Section  263. 1 2  Construction  of  Time 
Limits 

The  proposal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  deliverf^ 
service,  or  electronic  media 
transmission  under  §  263.12(c)  is  not 
included  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days.  The  proposal  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery,  or 
electronic  media  transmission  is 
coimted  by  calendar  days  and,  therefore, 
a  party  must  count  Saturdays,  Sundays, 
and  holidays  when  calculating  a  time 
deadline. 


The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.20  Amended  Pleadings 

The  proposal  changed  this  section  to 
permit  a  party  to  amend  its  pleadings 
without  leave  of  the  ALJ  and  to  permit 
the  ALJ  to  admit  evidence  over  the 
objection  that  the  evidence  does  not  fall 
directly  within  the  scope  of  the  issues 
raised  by  a  notice  or  answer. 

The  Board  received  one  comment  on 
this  section.  'The  commenter  asserted 
that  the  change  could  imduly  prejudice 
a  party  if  a  notice  were  amended  to  add 
or  delete  allegations  immediately  prior 
to  the  hearing.  'The  commenter 
expressed  concern  that  the  amendment 
would  give  a  party  insufficient  time  to 
seek  additional  discovery  or  file  for 
summary  judgment. 

The  regulatory  text  gives  the  ALJ 
discretion  to  revise  the  hearing  schedule 
to  ensure  that  no  prejudice  results  from 
last  minute  amendments  to  a  notice. 

The  Board  believes  this  approach  is 
adequate  to  avoid  prejudice  to  a  party 
and,  therefore,  adopts  this  section  as 
proposed. 

Section  263.24  Scope  of  Document 
Discovery 

The  former  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
from  using  interrogatories  on  grounds 
that  other  discovery  tools  are  more 
efficient  and  less  burdensome,  and 
therefore  more  appropriate  to 
administrative  affiudications. 

The  proposal  also  sought  to  focus 
document  discovery  requests  so  that 
they  are  not  unreasonable,  oppressive, 
excessive  in  scope,  or  imduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  proposal  preserved 
the  former  rule’s  limitation  by 
permitting  discovery  only  of  docmnents 
that  have  material  relevance.  However, 
the  proposal  specifically  provided  that  a 
request  should  be  considered 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
justifiable  limitations  on  the  time  period 
covered  and  the  geographic  locations  to 
be  searched;  (2)  the  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
documents  to  be  delivered  to  the 
requesting  party  and  fails  to  include  the 
requestor’s  written  agreement  to  pay  in 
advance  for  the  copying,  in  accordance 
with  §263.25. 

Under  the  proposal,  the  scope  of 
permissible  document  discovery  is  not 
as  broad  as  that  allowed  under  Federal 
Rule  of  Civil  Procedure  26(b)  (28  U.S.C. 


app.).  Historically,  given  the  specialized 
nature  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
administrative  proceedings  has  not  been 
as  expansive  as  it  is  in  civil  litmation. 

The  Board  received  no  significant 
comments  on  this  section  and,  therefore, 
adopts  this  section  as  proposed. 

Section  263.25  Request  for  Document 
Discovery  From  Parties 

'The  Board  proposed  several  changes 
to  §  263.25.  First,  the  proposal  sought  to 
reduce  unnecessary  burden  by 
permitting  a  party  to:  (1)  respond  to 
document  discovery  either  by  producing 
documents  as  they  are  kept  in  the 
ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  document  request;  and 
(2)  identify  similar  documents  by 
category  when  they  are  voluminous  and 
are  protected  by  the  deliberative 
process,  attorney-client,  or  attomey- 
work-product  privilege. 

The  proposal  also  amended  section 
263.25  to  permit  a  party  to  require 
payment  in  advance  for  the  costs  of 
cop)ring  and  shipping  requested 
documents,  and  clarified  that,  if  a  party 
has  stated  its  intention  to  file  a  timely 
motion  for  interlocutory  review,  the  ALJ 
may  not  release,  or  order  a  party  to 
produce,  documents  withheld  on 
grounds  of  privilege  until  the  motion  for 
interlocutory  review  has  been  decided. 

The  Board  received  two  comments  on 
this  section.  One  commenter  sought 
guidemce  on  when,  how,  and  to  whom 
a  party  must  express  an  “intention’’  to 
file  a  timely  motion  for  interlocutory 
review.  Because  it  is  the  ALJ  who  may 
not  release  or  order  a  party  to  produce 
documents,  it  was  implicit  in  the 
proposed  regulatory  text  that  a  party 
must  make  the  intention  to  seek 
interlocutory  review  known  to  the  ALJ. 
For  clarity’s  sake,  the  fined  rule  adds 
language  to  this  effect. 

Another  commenter  suggested  that  a 
request  for  interlocutory  review  should 
automatically  stay  the  proceeding. 
Under  §  263.28(d)  of  the  Uniform  Rules, 
a  party  may  request  that  a  proceeding  be 
stayed  during  the  pendency  of  an 
interlocutory  review,  and  the  ALJ  has 
the  discretion  to  decide  whether  a  stay 
is  appropriate.  'The  Board  believes  that 
this  procedure  adequately  protects  the 
parties.  For  this  reason  and  to  avoid 
unnecessary  delays  in  the 
administrative  proceedings,  the  Boeurd 
declines  to  provide  for  an  automatic 
stay  whenever  a  party  requests 
interlocutory  review. 

One  commenter  asserted  that 
permitting  the  Board  to  require  payment 
in  advance  for  document  copying  and 
shipping  costs  would  give  the  Board  an 
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advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  Board  finds 
that  this  situation  is  rare  and  therefore 
does  not  outweigh  the  Board’s  need  to 
ensure  that  it  receives  payment. 
Moreover,  the  provision  does  not 
preclude  other  creditors  from  requiring 
prraayment  for  products  or  services. 

Ine  Board  adopts  this  section  as 
proposed. 

Section  263.27  Deposition  of  Witness 
Unavailable  for  Hearing 

The  proposal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  unavailable  by  serving 
the  subpoena  on  the  witness’s 
authorized  representative.  The  Board 
does  not  include  this  proposed  change 
because,  in  §  263.11(d),  the  final  rule 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  includes  delivery  to  an 
authorized  representative.  Therefore, 
the  proposed  change  to  §  263.27  would 
be  r^undant. 

The  Board  received  no  comments  on 
this  section,  and  niakes  no  change  to  it. 

Section  263.33  Public  Hearings 

The  proposal  changed  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the  Board  and 
not  the  ALJ,  but  must  serve  the  ALJ  with 
a  copy  of  the  motion. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.34  Hearing  Subpoenas 

The  former  Uniform  Rules  did  not 
specifically  require  that  a  party  inform 
all  other  parties  when  a  subpoena  to  a 
non-party  is  issued.  The  proposal 
required  that,  after  a  hearing  subpoena 
is  issued  by  the  ALJ,  the  party  that 
applied  for  the  subpoena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  subpoena  and  must  serve 
the  motion  on  each  other  party. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.35  Conduct  of  Hearings 

The  proposal  limited  the  number  of 
counsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  fium  the  court 
reporter.  The  former  Uniform  Rules 
were  silent  on  these  issues. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.37  Post-Hearing  Filings 

The  proposal  changed  the  title  of  this 
section  from  “Proposed  findings  and 


conclusions’’  to  “Post-hearing  filings’’  to 
describe  more  accurately  the  content  of 
the  section. 

The  proposal  also  moved,  firom 
§  263.35(b)  to  §  263.37(a),  the  provision 
that  requires  the  ALJ  to  serve  each  party 
with  notice  of  the  filing  of  the  certified 
transcript  of  the  hearing  (including 
hearing  exhibits).  The  proposal  added  a 
reqviirement  that  the  ALJ  must  use  the 
same  method  of  service  for  this  notice. 

Finally,  the  proposal  clarified  that  the 
ALJ  may,  when  appropriate,  permit 
pa^es  more  than  die  allotted  30  days  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law.  and  a  propos^ 
order. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  with  a 
minor  technical  change. 

Section  263.38  Recommended 
Decision  and  Filing  of  Record 

Under  the  former  Uniform  Rules,  the 
ALJ  was  not  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Board.  The  proposal  added  this 
requirement  and  reorganized  this 
section  to  improve  its  clarity. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act,  the  Board 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

This  final  rule  only  imposes 
procedural  requirements  in 
administrative  adjudications.  It  contains 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procedure  and  facilitates  the 
orderly  determination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
burdens  on  regiUated  institutions, 
parties  to  adnrinistrative  actions,  or 
coimsel. 

List  of  Subjects  in  12  CFR  Part  263 

Administrative  practice  and 
procedure.  Claims,  Crime,  Equal  access 
to  justice.  Federal  Reserve  System, 
Lav«ryers,  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  263  is  amended 
as  set.forth  below; 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

1.  The  authority  citation  for  part  263 
is  revised  to  read  as  follows: 


Authority:  5  U.SC.  504,  554-557;  12 
U.S.C  248,  324,  504,  505, 1817(j).  1818, 
1828(c),  1847(b),  1847(d),  1884(b).  1972(2KF). 
3105,  3107,  3108,  3907,  3909,  and  4717;  15 
U.S.C.  21.  780-4,  780-5,  and  78u-2;  31  U.S.C 
5321;  and  42  U.S.C  4012a. 

2.  In  §  263.1,  paragraph  (e)(9)  is 
amended  by  removing  “and’’  after  the 
semicolon,  new  paragraphs  (e)(ll)  and 

(e)(12)  are  added,  paragraph  (f)  is 
redesignated  as  paragraph  (g)  and 
revised,  and  new  paragraph  (f)  is  added 
to  read  as  follows: 

§263.1  Scope. 

*  *  *  *  * 

(e) *  *  * 

(11)  Any  provision  of  law  referenced 
in  section  102(f)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C 
4012a(f))  or  any  order  or  regulation 
issued  thereimder;  and 

(12)  Any  provision  of  law  referenced 
in  31  U.S.C.  5321  or  any  order  or 
regulation  issued  thereimder, 

(f)  Remedial  action  under  section 
102(g)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C  4012a(g)):  and 

(g)  This  subpart  also  appUes  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportimity  for  an  agency  hearing, 
upless  otherwise  specifically  provided 
for  in  the  Local  Rules. 

3.  In  §  263.6,  paragraph  (a)(3)  is 
revised  to  read  as  follows; 

§263.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

(a)*  *  * 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Board,  shall  file 
a  notice  of  appearance  with  OFIA  at  or 
before  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf  of 
a  party  in  the  adjudicatory  proceeding. 
The  notice  of  appearance  must  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filing  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatOTy  proceeding,  the  counsel 
agrees  and  represents  that  he  or  she  is 
authorized  to  accept  service  on  behalf  of 
the  represented  party  and  that,  in  the 
event  of  withdrawal  from 
representation,  he  or  she  will,  if 
required  by  the  administrative  law 
judge,  continue  to  accept  service  until 
new  counsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 
***** 

4.  In  §  263.8,  paragraph  (b)  is  revised 
to  read  as  follows: 
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}  263.8  Conflicts  of  interest 
***** 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  coimsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party  on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  ui 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  263.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  su(^ 
party  and  non-party;  and 

(2)  That  each  su(^  party  and  non- 
party  waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non¬ 
material  conflicts  of  interest  during  the 
course  of  the  proceeding. 

5.  In  §  263.11,  paragraphs  (c)(2)  and 
(d)  are  revised  to  read  as  follows: 

§263.11  Service  of  papers. 
***** 

(c)  *  *  * 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  263.6, 
the  Board  or  the  administrative  law 
judge  shall  make  service  by  any  of  the 
following  methods: 

(i)  By  personal  service; 

(ii)  If  me  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  ofiSicer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  %  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  person’s  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service; 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent,  which,  in 
the  case  of  a  corporation  or  other 
association,  is  delivery  to  an  officer, 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party; 


(4)  By  registered  or  certified  mail 
addressed  to  the  person’s  last  known 
address;  or 

(5)  By  any  other  method  as  is 
reasonably  calculated  to  give  actual 
notice. 

***** 

6.  In  §  263.12,  paragraphs  (a),  (c)(1), 
(c)(2),  and  (c)(3)  are  revised  to  read  as 
follows: 

§  263.1 2  Construction  of  time  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  imless  it  is  a 
Saturday,  Simday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday, 

Sunday,  or  Federal  holiday,  the  period 
runs  imtil  the  end  of  the  next  day  that 
is  not  a  Satrutlay,  Sunday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 
(c)  of  this  section,  intermediate 
Saturdays,  Simdays,  and  Federal 
holidays  are  not  included. 
***** 

(c)  *  *  * 

(1)  If  service  is  made  By  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  ^unless 
otherwise  determined  by  the  Board  or 
the  administrative  law  judge  in  the  case 
of  filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

7.  Section  263.20  is  revised  to  read  as 
follows: 

§263.20  Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  'The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent’s 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  or  administrative  law 
judge  orders  otherwise  for  good  cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 


notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party’s  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  ffie  objecting 
party  to  meet  such  evidence. 

8.  In  §  263.24,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  263.24  Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 

(c),  and  (d)  of  this  section,  a  party  to  a 
proceeding  imder  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  documents. 
For  purposes  of  a  request  to  produce 
dociunents,  the  term  “dociunents”  may 
be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  fi-om  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  §  263.53  of  subpart  B  of  this 
part. 

(3)  Discovery  by  use  of  interrogatories 
is  not  jpermitt^. 

(b)  Relevance.  A  party  may  obtain 
dociunent  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  imduly 
brirdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope  or 
unduly  burdensome  if,  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  c^ls  for  copies  of  documents  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor’s  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  263.25. 
***** 

9.  In  §  263.25,  paragraphs  (a),  (b),  (e), 
and  (g)  are  revis^  to  read  as  follows: 
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§  263.25  Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  mayserve 
on  any  otb.or  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served,  llie  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or 
by  category,  and  must  describe  each 
item  and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the  < 
reouest. 

(d)  Production  or  copying.  The  request 
miist  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  for  the  copying  and  shipping 
charges.  Copying  charges  are  the  current 
per-page  copying  rate  imposed  by  12 
CFR  Part  261  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  'Fhe  party  to  whom  the  request  is 
addressed  may  require  payment  in 
advance  before  pr^ucing  the 
documents. 

***** 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  grounds  of 
privilege  and  must  produce  a  statement 
of  the  basis  for  the  assertion  of  privilege. 
When  similar  documents  that  are 
protected  by  deliberative  process, 
attomey-work-product,  or  attorney- 
client  privilege  are  volmninous,  these 
dociunents  may  be  identified  by 
category  instead  of  by  individual 
document.  The  administrative  law  judge 
retains  discretion  to  determine  when  the 
identification  by  category  is  insufficient. 
***** 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  piusuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  burdensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 


privileged  documents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditinns  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  unless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  administrative 
law  judge  may  not  release,  or  order  a 
party  to  produce,  documents  withheld 
on  groimds  of  privilege  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intention  to  file  a  timely  motion  for 
interlocutory  review  of  the 
administrative  law  judge’s  order  to 
produce  the  documents,  and  imtil  the 
motion  for  interlocutory  review  has 
been  decided. 

***** 

10.  In  §  263.33,  paragraph  (a)  is 
revised  to  read  as  follows: 

§263.33  Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  imless  the  Board,  in 
the  Board’s  discretion,  determines  that 
holding  an  open  hearing  would  be 
contrary  to  the  public  interest.  Within 
20  days  of  service  of  the  notice  or,  in  the 
case  of  change-in-control  proceedings 
imder  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4)),  within  20  days  finm 
service  of  the  hearing  order,  any 
respondent  may  file  with  the  Board  a 
request  for  a  private  hearing,  and  any 
party  may  file  a  reply  to  su^  a  request. 
A  party  must  serve  on  the 
administrative  law  judge  a  copy  of  any 
request  or  reply  the  party  files  with  the 
Board.  The  form  of,  and  procediure  for, 
these  requests  and  replies  are  governed 
by  §  263.23.  A  party’s  failure  to  file  a 
request  or  a  reply  constitutes  a  waiver 
of  any  objections  regarding  whether  the 
hearing  will  be  public  or  private. 
***** 

11.  In  §  283.34,  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 

§263.34  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  appfication  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  The  application  for  a  hearing 
subpoena  must  also  contain  a  proposed 
subpoena  specifying  the  attendance  of  a 
witness  or  ^e  production  of  evidence 
horn  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 


law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
making  the  appfication  shall  serve  a 
copy  of  the  appfication  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
conunencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
appfication  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  appfication  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  tUs  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 

Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 
***** 

12.  In  §  263.35,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(4),  a  new 
paragraph  (a)(3)  is  added,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

§  263.35  Conduct  of  hearings. 

(a) *  '  * 

(3)  Examination  of  witnesses.  Only 
one  counsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
coimsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  counsel  conduct  the 
direct  examination  and  another  coimsel 
conduct  re-direct  examination  of  a 
witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 
***** 

(b)  Transcript.  The  hearing  must  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
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party  upon  payment  by  that  party  to  the 
reporter  of  die  cost  of  the  transcript.  The 
administrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upon 
the  administrative  law  judge’s  own 
motion. 

13.  In  §  263.37,  the  section  heading 
and  paragraph  (a)(1)  are  revised  to  read 
as  follows: 

§263.37  Post-hearing  filings. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party,  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed.  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  following  service 
of  this  notice  by  the  administrative  law 
judge  or  within  such  longer  period  as 
may  be  ordered  by  the  administrative 
law  judge. 

***** 

14.  Section  263.38  is  revised  to  read 
as  follows: 

§  263.38  Recommended  decision  and  filing 
of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  brieik  imder  §  263.37(b),  the 
acmiinistrative  law  judge  shall  file  with 
and  certify  to  the  Board,  for  decision, 
the  record  of  the  proceeding.  The  record 
must  include  the  administrative  law 
judge’s  recommended  decision, 
recommended  findings  of  fact, 
recommended  conclusions  of  law,  and 
proposed  order;  all  prehearing  and 
hearing  transcripts,  exhibits,  and 
rulings;  and  the  motions,  briefs, 
memoranda,  and  other  supporting 
papers  filed  in  coimection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Board  for  final 

*  determination  the  record  of  the 
proceeding,  the  administrative  law 
judge  shall  furnish  to  the  Board  a 
certified  index  of  the  entire  record  of  the 
proceeding.  The  certified  index  shall 
include,  at  a  minimum,  an  entry  for 
each  paper,  document  or  motion  filed 
with  the  administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  citified 


index  shall  also  include  an  exhibit 
index  containing,  at  a  minimum,  an 
entry  consisting  of  exhibit  number  and 
title  or  description  for:  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  26, 1996. 
Jennifisr  ).  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  96-10890  Filed  5-3-96;  8:45  a.m.) 
BILLMG  CODE  621<M)1-P 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFR  Part  308 
RIN  3064-AB49 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
amending  its  regulatory  provisions 
implementing  the  Uniform  Rules  of 
Practice  and  Procedure  (Uniform  Rules). 
'The  final  rule  is  intended  to  clarify 
certain  provisions  and  to  increase  the 
efficiency  and  fairness  of  administrative 
hearings. 

EFFECTIVE  DATE:  June  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Winkler,  Counsel,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429; 
(202)  736-0762. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73, 103  Stat.  183  (1989),  required 
the  FDIC,  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Board  of  Governors 
of  the  Federal  Reserve  System  (Board), 
Office  of  Thrift  Supervision  (OTS),  and 
National  Credit  Union  Administration 
(NCUA)(collectively  agencies)  to 
develop  uniform  rules  and  procedures 
for  administrative  hearings.  The 
agencies  each  adopted  fiiml  Uniform 


Rules  in  Ailgust  1991.  ■  Based  on  their 
experience,  the  agencies  have  identified 
sections  of  the  Uniform  Rules  that 
should  be  modified.  Accordingly,  the 
agencies  proposed  amendments  to  the 
Uniform  Rules  on  Jime  23, 1995  (60  FR 
32882). 

The  FDIC  received  one  comment  on 
the  proposal.  The  commenter  generally 
supported  the  proposal,  but  suggested 
improvements.  The  FDIC  also 
considered  comments  received  by  the 
Other  agencies. 

The  final  rule  implements  the 
proposal  with  minor  changes.  'The 
following  section-by-section  analysis 
summarizes  the  final  rule  and  hi^lights 
the  changes  fiom  the  proposal  that  the 
FDIC  has  made  after  considering  the 
commenters’  suggestions. 

The  OTS,  OCCi  Board  and  NCUA  me 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  FDIC’s 
final  rule.  The  OTS,  OCC,  and  Board 
rules  appear  elsewhere  in  this  Federal 
Register. 

B.  Section-by-Section  Sununary  and 
Discussion  of  Amendments  to  die 
Uniform  Rules 

Section  308.1  Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  Pub.  L.  103-325, 108  Stat.  2160. 

The  first  provision,  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 
(31  U.S.C.  5321),  to  require  the 
Secretary  of  the  Treasury  to  delegate 
authority  to  the  Federal  banking 
agencies  (as  defined  in  section  3  of  the 
Federal  E)eposit  Insurance  Act  (12 
U.S.C.  1813))  to  impose  civil  money 
penalties  for  BSA  violations. 

The  second,  CDRI  section  525, 
amended  section  102  of  the  Flood 
Disaster  Protection  Act  of  1973  (FDPA) 
(42  U.S.C.  4012a)  to  give  each  “Federal 
entity  for  lending  regulation’’  authority 
to  assess  civil  money  penalties  against 
a  regulated  lending  institution  if  the 
institution  has  a  pattern  or  practice  of 
committing  violations  of  the  FDPA  or 
the  notice  requirements  of  the  National 
Flood  Insurance  Act  of  1968  (NFIA)  (42 
U.S.C.  4104a).  Under  the  FDPA,  the 
term  “Federal  entity  for  lending 

'  The  agencies  issued  a  joint  notice  of  proposed 
rulemaking  on  Monday,  June  17, 1991 
27790).  The  agencies  promulgated  their  final  rules 
on  the  following  dates:  OCX^  on  August  9, 1991  (56 
FR  38024);  Board  on  August  9, 1991  (56  FR  38052); 
FDIC  on  August  9, 1991  (56  FR  37975);  OTS  on 
August  12. 1991  (56  FR  38317);  and  NCUA  on 
August  8, 1991  (56  FR  37767). 
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regulation”  includes  the  agencies  and 
the  Farm  Credit  Administration. 

Section  525  of  CDRI  also  gave  the 
agencies  authority  to  require  a  regulated 
lending  institution  to  take  remedial 
actions  that  are  necessary  to  ensure  that 
the  institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  The  institution 
has  engaged  in  a  pattern  or  practice  of 
noncompliance  with  regulations  issued 
pursuant  to  the  FDPA  and  NFIA;  and  (2) 
has  not  demonstrated  measvuable 
improvement  in  compliance  despite  the 
assessment  of  civil  money  penalties. 

The  final  rule  adds  a  new  paragraph  to 
the  scope  section  that  reflects  dus 
additional  authority. 

The  FDIC  receive  no  comments  on 
this  section,  which  is  adopted  as 
proposed  with  the  addition  of  the 
aforementioned  paragraph  pertaining  to 
remedial  action. 

Section  308.6  Appearance  and 
Practice  in  Adjudicatory  Proceedings 
The  proposal  permitted  the 
administrative  law  judge  (ALJ)  to 
require  counsel  who  withdraws  firom 
representing  a  party  to  accept  service  of 
papers  for  that  party  until  either:  (1)  A 
new  counsel  has  filed  a  notice  of 
appearance;  or  (2)  the  party  indicates 
that  he  or  she  will  proceed  on  a  pro  se 
basis. 

The  FDIC  received  one  comment  on 
this  section.  The  commenter  suggested 
that  the  propo^l  does  not  adequately 
address  certain  situations:  for  example, 
when  coimsel  withdraws  because  of 
lack  of  payment  of  legal  fees  thait  is 
caused  by  an  agency  asset  freeze,  or 
withdraws  because  the  chent  discharged 
him  or  her.  The  commenter’s 
implication  is  that  it  is  unfair  to  require 
coimsel  to  continue  to  accept  service  in 
these  situations.  Moreover,  the 
commenter  expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  coimsel  when  the  ALJ  requires 
covmsel  to  continue  to  accept  service 
after  a  client  discharges  coimsel.  The 
commenter  suggested  that  the  rule 
should  require  that  service  be  given  to 
both  the  unreplaced  counsel  and  the 
party. 

The  proposal  weis  intended  to  ensure 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  from  halting  the  administrative 
proceedings  simply  by  evading  service. 
The  regulatory  text  is  clear,  however, 
that  the  ALJ  has  discretion  whether  to 
require  former  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  factors  the-ALJ  would 
consider  in  exercising  this  discretion, 
and  the  FDIC  therefore  believeu  that  the 


provision  as  proposed  is  sufficiently 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

The  final  rule  changes  the  proposal’s 
reference  firom  “service  of  process”  to 
“service”  to  clarify  that  this  section 
applies  to  all  papers  that  the  party  is 
entitled  to  receive.  This  section  is 
otherwise  adopted  as  proposed. 

Section  308.8  Conflicts  of  Interest 

The  proposal  sought  to  improve  in 
two  ways  the  provisions  governing 
conflicts  of  interest  that  arise  when 
coimsel  represents  multiple  persons 
connected  with  a  proceeding. 

First,  the  propo^  sought  to  protect 
the  interests  of  individu^  and  financial 
institutions  by  expanding  the 
circumstances  imder  which  counsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  from  non-parties  of  any 
potential  conflict  of  interest.  The  former 
rule  required  counsel  to  obtain  waivers 
only  from  non-party  institutions  “to 
which  notice  of  the  proceedings  must  be 
given”.  The  proposal  required  counsel 
to  obtain  waivers  from  all  parties  and 
non-parties  that  counsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-party 
inffividuals  and  institutions  are 
infmmed  of  potential  conflicts. 

Second,  the  proposal  simplified  this 
provision  by  eliminating  the 
requirement  for  counsel  to  certify  that 
ea^  client  has  asserted  that  there  are  no 
conflicts  of  interest.  The  FDIC  believes 
that  the  former  provision  was 
superfluous  because  the  responsibility 
for  identifying  potential  coiiflicts 
resides  with  counsel. 

The  FDIC  received  one  comment  on 
this  section.  The  cormnenter  noted  that 
the  proposal  may  inhibit  multiple 
representation  that  otherwise  complies 
with  applicable  ethics  rules.  The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agencies. 

The  provision  does  not  limt  the  right 
of  any  party  to  representation  by  the 
counsel  of  the  party’s  choice.  Rather,  it 
ensures  that  all  interested  persons  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflict  if  they 
choose.  In  the  FDIC’s  view,  it  is 
reasonable  to  establish  a  baseline 
standard  requiring  the  affirmative 
waiver  of  conflicts  by  all  affected 
persons  or  entities  in  order  to  ensure  the 
integrity  of  the  administrative 
adjudication  process.  State  rules  of 
professional  resporisibihty  that  impose 
more  stringent  ethical  standards  are 
unaffected  by  this  reouiremoit. 

In  addition,  the  FDIC  is  unpersuaded 
by  the  argument  that  the  conflicts 


provision  grants  the  agencies  significant 
advantage  in  a  proceeding.  Persons  and 
entities  may  be  well  and  vigorously 
represented  even  if  they  are  not  all 
represented  by  the  same  counsel. 

Therefore,  tne  FDIC  adopts  tffis 
section  as  proposed. 

Section  308.1 1  Service  of  Papers 

The  proposal  changed  this  section  by 
permitting  parties,  the  Board  of 
Directors,  and  ALJs  to  serve  a  subpoena 
on  a  party  by  delivering  it  to  a  pwson 
of  suitable  age  and  discretion  at  a 
party’s  place  of  work.  One  comment  was 
’  received  by  the  agencies  on  this  section. 
The  conunenter  supported  the  intent  of 
the  proposal,  but  asserted  that 
permitting  service  at  a  person’s  place  of 
work  was  too  broad  to  be  effective, 
particularly  where  a  bank  has  numerous 
branches. 

The  FDIC  interpreted  the  phrase 
“person’s  place  of  work”  as  used  in  the 
proposal  to  mean  the  physical  location 
at  which  an  individu^  works  and  not  as 
any  office  of  the  corporation  or 
association  that  employs  the  person.  To 
avoid  confusion,  the  FDIC  has  added 
specific  reference  to  physical  location  to 
the  regulatory  text.  In  addition,  the  fine! 
rule  states  expressly  that  only  an 
individual,  not  a  corporation  or 
association,  may  be  served  at  a 
residence  or  place  of  work. 

The  same  comment  points  out, 
however,  that  the  former  Uniform  Rules 
did  not  permit  certain  methods  of 
service  that  are  useful  for  serving  a 
corporation  or  other  association.  The 
final  rule,  therefore,  permits  service  on 
a  party,  corporation  or  other  association 
by  deUvery  of  a  copy  of  a  notice  to  an 
officer,  managing  or  general  agent,  or  to 
any  other  agent  authorized  by 
appointment  or  by  law  to  receive  service 
of  process.  The  final  rule  also  provides 
that,  if  the  agent  is  one  authorized  by 
statute  to  receive  service  and  the  statute 
so  requires,  the  serving  party  must  also 
mail  a  copy  to  the  party.  The  final  rule 
also  restructures  this  provision  for 
clarity. 

Section  308.12  Construction  of  Time 
Limits 

The  proposal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery 
service,  or  electronic  media 
transmission  under  §  308.12(c)  is  not 
included  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days.  The  proposal  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery,  or 
electronic  media  transmission  is 
coimted  by  calendar  days  and,  therefore, 
a  party  must  count  Satindays,  Sundays, 


I 


20346 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Rules  and  Regulations 


and  holidays  when  calculating  a  time 
deadline. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  306.20  Amended  Pleadings 

The  proposal  changed  this  section  to 
permit  a  party  to  amend  its  pleadings 
without  leave  of  the  ALJ  and  to  permit 
the  ALJ  to  admit  evidence  over  the 
objection  that  the  evidence  does  not  fall 
directly  within  the  scope  of  the  issues 
raised  by  a  notice  or  answer. 

The  FDIC  received  one  comment  on 
this  section.  The  commenter  asserted 
that  the  change  could  imduly  prejudice 
a  party  if  a  notice  were  amended  to  add 
or  delete  allegations  immediately  prior 
to  the  hearing.  The  commenter 
expressed  concern  that  the  amendment 
would  give  a  party  insufficient  time  to 
seek  additional  discovery  or  file  for 
summary  judgment. 

The  regulatory  text  gives  the  ALJ 
discretion  to  revise  the  hearing  schedule 
to  ensme  that  no  prejudice  results  fium 
last  minute  amendments  to  a  notice. 

The  FDIC  believes  this  approach  is 
adequate  to  avoid  prejudice  to  a  party 
and,  therefore,  adopts  this  section  as 
proposed. 

Section  308.24  Scope  of  Document 
Discovery 

The  former  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
firom  using  interrogatories  on  the 
grounds  that  other  discovery  tools  are 
more  efficient  and  less  bvirdensome  and 
therefore  more  appropriate  to 
administrative  adjudications. 

The  proposal  also  sought  to  focus 
dociunent  discovery  requests  so  that 
they  are  not  imreasonable,  oppressive, 
excessive  in  scope,  or  imduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  proposal  preserved 
the  former  rule’s  liiffitation  on 
document  discovery  by  permitting 
discovery  only  of  documents  that  have 
material  relevance.  However,  the 
proposal  specifically  provided  that  a 
request  should  be  considered 
imreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
justifiable  limitations  on  the  time  period 
covered  and  the  geographic  locations  to 
be  searched;  (2)  the  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
dociunents  to  be  delivered  to  the 
requesting  party  and  fails  to  include  the 
requestor’s  written  agreement  to  pay  in 
advance  for  the  copying,  in  accordance 
with  §308.25. 


Under  the  proposal,  the  scope  of 
permissible  dociunent  discovery  is  not 
as  broad  as  that  allowed  under  Federal 
Rule  of  Civil  Procedure  26(b)  (28  U.S.C. 
app.).  Historically,  given  the  specialized 
nature  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
administrative  proceedings  has  not  been 
as  expansive  as  it  is  in  civil  litigation. 

The  agencies  received  no  significant 
comments  on  this  section  and,  dierefore, 
the  FDIC  adopts  it  as  proposed. 

Section  308.25  Request  for  Document 
Discovery  From  Parties 

The  FDIC  proposed  several  changes  to 
§  308.25.  First,  ffie  proposal  sought  to 
reduce  unnecessary  burden  by 
permitting  a  party  to:  (1)  respond  to 
document  discovery  either  by  producing 
documents  as  they  are  kept  in  the 
ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  document  request;  and 
(2)  identify  similar  documents  by 
category  when  they  are  voluminous  and 
are  protected  by  the  deliberative 
process,  attorney-client,  or  attomey- 
work-product  privilege. 

The  proposal  also  amended  section 
308.25  to  permit  a  party  to  require 
payment  in  advance  for  the  costs  of 
copying  and  shipping  requested 
documents  and  clarified  that,  if  a  party 
has  stated  its  intention  to  file  a  timely 
motion  for  interlocutory  review,  the  ALJ 
may  not  relecise,  or  order  a  party  to 
produce,  documents  withheld  on 
grounds  of  privilege  until  the  motion  for 
interlocutory  reyiew  has  been  decided. 

The  FDIC  received  one  comment  on 
this  section,  and  one  other  comment 
was  received  by  the  agencies.  One 
commenter  sought  guidance  on  when, 
how,  and  to  whom  a  party  must  express 
an  “intention”  to  file  a  timely  motion 
for  interlocutory  review. 

Because  it  is  the  ALJ  who  may  not 
release  or  order  a  party  to  produce 
documents,  it  was  implicit  in  the 
proposed  regulatory  text  that  a  party 
must  make  the  intention  to  seek 
interlocutory  review  known  to  the  ALJ. 
For  clarity’s  sake,  the  final  rule  adds 
language  to  this  effect. 

Another  commenter  suggested  that  a 
request  for  interlocutory  review  should 
stay  the  proceeding. 

Under  §  308.28(a)  of  the  Uniform 
Rules,  a  party  may  request  that  a 
proceeding  be  stayed  during  the 
pendency  of  an  interlocutory  review 
and  the  ALJ  has  the  discretion  to  decide 
whether  a  stay  is  appropriate.  The  FDIC 
believes  that  this  procedure  adequately 
protects  the  parties.  For  this  reason  and 
to  avoid  adding  unnecessary  delays  in 
the  administrative  proceedings,  the 
FDIC  declines  to  provide  for  an 


automatic  stay  whenever  a  party 
requests  interlocutory  review. 

One  commenter  asserted  that 
permitting  the  FDIC  to  require  payment 
in  advance  for  document  copying  and 
shipping  costs  would  give  the  FDIC  an 
advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  FDIC  finds 
that  this  situation  is  rare  and  therefore 
does  not  outweigh  the  FDIC’s  need  to 
ensure  that  it  receives  payment. 
Moreover,  the  provision  does  not 
preclude  other  creditors  from  requiring 
prepayment  for  products  or  services. 
Accordingly,  the  FDIC  adopts  this 
section  as  proposed. 

Section  308.27  Deposition  of  Witness 
Unavailable  for  Hearing 

The  proposal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  unavailable  by  serving 
the  subpoena  cm  the  witness’s 
authorized  representative.  The  FDIC 
does  not  include  this  proposed  change 
because  in  §  308.11(d),  the  final  rule 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  includes  delivery  to  an 
authorized  representative.  Therefore, 
the  proposed  change  to  §  308.27  would 
be  redundant. 

The  FDIC  received  no  comments  on 
this  section,  and  makes  no  change  to  it. 

Section  308.33  Public  Hearings 

The  proposal  changed  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the  Executive 
Secreteuy  and  not  the  ALJ  but  must 
serve  the  ALJ  with  a  copy  of  the  motion. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.34  Hearing  Subpoenas 

The  former  Uniform  Rules  did  not 
specifically  require  that  a  peuty  inform 
all  other  peoties  when  a  subpoena  to  a 
non-party  is  issued.  The  proposal 
required  that,  after  a  hearing  subpoena 
is  issued  by  the  ALJ,  the  party  that 
applied  for  the  subpoena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  subpoena  and  must  serve 
the  motion  on  each  other  party. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.35  Conduct  of  Hearings 

The  proposal  limited  the  number  of 
counsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  from  the  court 
reporter.  The  former  Uniform  Rules 
were  silent  on  these  issues. 
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The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.37  Post-Hearing  Filings 

The  proposal  changed  the  title  of  this 
section  from  “Propos^  findings  and 
conclusions”  to  “Post-hearing  filings”  to 
describe  more  acciuately  the  content  of 
the  section. 

The  proposal  also  moved,  from 
§  308.35(b)  to  §  308.37(a),  the  provision 
that  requires  the  ALJ  to  serve  each  party 
with  notice  of  the  filing  of  the  certified 
transcript  of  the  hearing  (including 
hearing  exhibits).  The  proposal  added  a 
requirement  that  the  ALJ  must  use  tke 
same  method  of  service  for  this  notice. 

Finally,  the  proposal  clarified  that  the 
ALJ  may,  when  appropriate,  permit 
parties  more  than  the  allotted  30  days  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  propos^ 
order. 

The  FDIC  received  no  conunents  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.38  Recommended 
Decision  and  Filing  of  Record 

Under  the  former  Uniform  Rvdes,  the 
ALJ  was  not  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Board  of  Directors.  The  proposal 
added  this  requirement  and  reorganized 
this  section  to  improve  its  clarity. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  FDIC 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexihility  analysis  is  not  required. 

This  final  rule  only  imposes 
procedmal  requirements  in 
administrative  adjudications.  It  contcuns 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procedrue  and  facilitates  the 
orderly  determination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
bu^ens  on  regulated  institutions, 
parties  to  administrative  actions,  or 
counsel. 

D.  Effective  Date 

Section  302(b)  of  the  Riegle 
Commimity  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L.  103-325,  September  29, 1994) 
provides  that  new  regulations  and 
amendments  to  regulations  prescribed 


by  the  federal  banking  agencies  shall 
take  effect  on  the  first  day  of  a  calendar 
quarter  which  begins  on  or  after  the  date 
on  which  the  regulation  is  published  in 
final  form,  unless  the  agency  determines 
for  good  cause  that  the  regulation 
should  become  effective  at  an  earlier 
date  or  the  regulation  is  required  to 
become  effective  at  some  other  date 
determined  by  law.  The  Administrative 
Procedxire  Act  (5  U.S.C.  551  et  seq.) 
provides  that  regulations  shall  become 
effective  thirty  days  after  their 
publication  in  the  Federal  Registn*.  5 
U.S.C.  553.  Thus,  this  amendment  to 
Part  308  of  the  FDlC’s  regulations  shall 
become  effective  on  Jime  5, 1996. 

List  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Claims,  Crime,  Equd  access  to  justice. 
Investigations,  Lawyers,  Penalties. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  308  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Authority:  S  U.S.C.  504,  554-557;  12 
U.S.C  93(b),  164,  505, 1817, 1818, 1820, 
18310, 1972,  3102,  3108(a),  3909,  4717;  15 
U.S.C  78  (h)  and  (i),  78o-4(c),  78o-5,  78q- 
1,  78u,  78U-2,  78U-3,  and  78w;  31  U.S.C 
330,  5321;  42  U.S.C  4012a. 

Subpart  A — [Amended] 

2.  In  §  308.1,  paragraph  (e)(8)  is 
amended  by  removing  “and”  after  the 
semicolon,  paragraphs  (e)(10)  and 

(e)(ll)  are  added,  paragraph  (f)  is 
redesignated  as  paragraph  (g)  and 
revised,  and  new  paragraph  (f)  is  added 
to  read  as  follows: 

§308.1  Scope. 

***** 

(e) *  *  * 

(10)  Any  provision  of  law  referenced 
in  section  102(f)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(f))  or  any  order  or  regulation 
issued  thereunder;  and 

(11)  Any  provision  of  law  referenced 
in  31  U.S.C.  5321  or  any  order  or 
regulation  issued  thereunder; 

(f)  Remedial  action  imder  section 
102(g)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4012a(g));  and 

(g)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing. 


unless  otherwise  specifically  provided 
for  in  the  Local  Rules. 

3.  In  §  308.6,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§308.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

(a)*  *  * 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  FDIC,  shall  file  a 
notice  of  appearance  with  OFIA  at  or 
before  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf  of 
a  party  in  the  adjudicatory  proceeding. 
The  notice  of  appearance  must  includia 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  fil^g  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
agrees  and  represents  t^t  he  or  she  is 
authorized  to  accept  service  on  behalf  of 
the  represented  party  and  that,  in  the 
event  of  withdrawal  from 
representation,  he  or  she  will,  if 
required  by  the  administrative  law 
judge,  continue  to  accept  service  imtil 
new  coimsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 
***** 

4.  In  §  308.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  308.8  Conflicts  of  interest 
***** 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party  on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  308.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such 
party  and  non-party;  and 

(2)  That  each  such  party  and  non- 
party  waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assent  any  non¬ 
material  conflic:ts  of  interest  diuing  the 
course  of  the  proceeding. 

5.  In  §  308.11,  paragraphs  (c)  (2)  and 
(d)  are  revised  to  read  as  follows: 

§308.11  Service  of  papers. 
***** 

(c) *  *  * 

(2)  If  a  party  has  not  appeared  in  the 
prcx^eeding  in  accordance  with  §  308.6, 
the  Board  of  Direc:tors  or  the 
aAninistrative  law  judge  shall  make 
service  by  any  of  the  following  methods: 
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(i)  By  personal  service; 

(ii)  If  tne  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  party’s  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service; 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent  which,  in 
the  case  of  a  corporation  or  other 
association,  is  delivery  to  an  officer, 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party; 

(4)  By  registered  or  certified  mail 
addressed  to  the  person’s  last  known 
address;  or 

(5)  In  such  other  manner  as  is 
reasonably  calculated  to  give  actual 
notice. 

***** 

6.  In  §  308.12,  paragraphs  (a),  (c)(1), 
(c)(2),  and  (c)(3)  are  revised  to  read  as 
follows: 

§  308.1 2  Construction  of  time  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  imless  it  is  a 
Saturday,  Simday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday, 

Simday,  or  Federal  holiday,  the  period 
runs  until  the  end  of  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 
(c)  of  this  section,  intermediate 


Saturdays,  Sundays,  and  Federal 
holidays  are  not  included. 

*  *  *  *  * 

(c)  *  *  * 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  unless 
otherwise  determined  by  the  Board  of 
Directors  or  the  administrative  law 
judge  in  the  case  of  filing,  or  by 
agreement  among  the  parties  in  the  case 
of  service. 

7.  Section  308.20  is  revised  to  read  as 
follows: 

§308.20  Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent’s 
answer  to  the  original  notice,  or  within 
teii  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  of  Directors  or 
administrative  law  judge  orders 
otherwise  for  good  cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  groimd 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party’s  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

8.  In  §  308.24,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  308.24  Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 

(c),  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  documents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  “documents”  may 
be  defined  to  include  drawings,  graphs. 


charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  subpart  I  of  this  part. 

(3)  Discovery  by  use  of  interrogatories 
is  not  permitt^. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  unduly 
burdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  imreasonable, 
oppressive,  excessive  in  scope  or 
unduly  burdensome  if,  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  documents  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor’s  written 
agreement  to  pay  in  advemce  for  the 
copying,  in  accordance  with  §  308.25. 
***** 

9.  In  §  308.25,  paragraphs  (a),  (b),  (e), 
and  (g)  are  revised  to  read  as  follows: 

§  308.25  Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  The  request 
must  identify  the  dociunents  to  be 
produced  eiffier  by  individual  item  or 
by  category,  and  must  describe  each 
item  and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  heu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
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charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
^  shall  pay  for  the  copying  and  shipping 
charges.  Copying  charges  are  the  current 
per-page  copying  rate  imposed  by  12 
CFR  part  310  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  The  party  to  whom  the  request  is 
addressed  may  require  payment  in 
advance  before  producing  the 
documents. 

***** 

(e)  Privilege.  At  the  time  ether 
doexunents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  groimds  of 
privilege  and  must  produce  a  statement 
of  the  basis  for  the  assertion  of  privilege. 
When  similar  doexunents  that  are 
protected  by  deliberative  process, 
attomey-work-product,  or  attorney- 
client  privilege  are  voluminous,  these 
doexunents  may  be  identified  by 
category  instead  of  by  individual 
doexunent.  The  administrative  law  judge 
retains  discretion  to  determine  when  the 
identification  by  category  is  insufficient. 
***** 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  xmduly  bxudensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 
privileged  docxnnents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  xmless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  administrative 
law  judge  may  not  release,  or  order  a 
party  to  produce,  doexxments  withheld 
on  groxmds  of  privilege  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intention  to  file  a  timely  motion  for 
interlocutory  review  of  the 
administrative  law  judge’s  order  to 
produce  the  doexunents,  and  xmtil  the 
motion  for  interlocutory  review  has 
been  decided. 

***** 

10.  In  §  308.33,  paragraph  (a)  is 
revised  to  read  as  follows: 

§308.33  Public  hearings. 

(a)  General  rulerAW  hearings  shall  be 
open  to  the  public,  xmless  the  FDIC,  in 
its  discretion,  determines  that  holding 


an  open  hearing  woxild  be  contrary  to 
the  public  interest.  Within  20  days  of 
service  of  the  notice  or,  in  the  case  of 
change-in-control  proceedings  xmder 
section  7(j)(4)  of  the  FDIA  (12  U.S.C. 
1817(j)(4)),  within  20  days  &t>m  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Executive  Secretary  a 
request  for  a  private  hearing,  and  any 
party  may  file  a  reply  to  such  a  request. 

A  party  must  serve  on  the 
administrative  law  judge  a  copy  of  any 
request  or  reply  the  party  files  with  the 
Executive  Secretary.  The  form  of,  and 
procedxue  for,  these  requests  and  replies 
are  governed  by  §  308.23.  A  party’s 
failxire  to  file  a  request  or  a  reply 
constitutes  a  waiver  of  any  objections 
regarding  whether  the  hearing  xvill  be 
public  or  private. 

***** 

11.  In  §  308.34,  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 

§306.34  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
reqxiiring  the  attendance  of  a  xvitness  at 
the  hearing  or  the  production  of 
docximentary  or  physical  evidence  at  the 
hearing.  The  application  for  a  hearing 
subpoena  must  also  contain  a  propos^ 
subpoena  specilying  the  attendance  of  a 
witness  or  the  production  of  evidence 
fitxm  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 
law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
application  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issxiance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  xmduly  bxudensome,  he  or  she 
may  refuse,  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  tMs  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 


the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify,  (l) 

Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  qxiash  or  mo^fy  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 
***** 

12.  In  §  308.35,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(4),  a  new 
paragraph  (a)(3)  is  added,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

§306.35  Conduct  of  hearings. 

(a) *  *  * 

(3)  Examination  of  witnesses.  Only 
one  coxmsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
coxmsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  coxmsel  conduct  the 
dire^  examination  and  another  coxmsel 
conduct  re-direct  examination  of  a 
witness,  or  may  have  one  coxmsel 
conduct  the  cross  examination  of  a 
witness  and  another  coxmsel  conduct 
the  re-cross  examination  of  a  xvitness. 
***** 

(b)  Transcript.  'The  hearing  mxist  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
party  upon  payment  by  that  party  to  the 
reporter  of  the  cost  of  the  transcript.  The 
administrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipxilation  of  the  parties, 
or  foUoxving  notice  to  the  parties  upon 
the  administratixre  law  judge’s  own 
motion. 

13.  In  §  308.37,  the  section  heading 
and  paragraph  (a)(1)  are  rexdsed  to  read 
as  follows: 

§306.37  Post-hearing  filings. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  sendee  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party,  that  the 
certified  transcript,  together  xvith  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  exddence  at  the 
hearing,  has  been  filed.  Any  party  may 
file  wi&  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  xvithin  30  days  following  sendee 
of  this  notice  by  the  administrative  law 
judge  or  xvithin  such  longer  period  as 
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may  be  ordered  by  the  administrative 
law  judge. 

***** 

14.  Section  308.38  is  revised  to  read 
as  follows: 

§  306.38  Recommended  decision  and  fiiing 
of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  imder  §  308.37(b),  the 
administrative  law  judge  shall  file  with 
and  certify  to  the  Executive  Secretary, 
for  decision,  the  record  of  the 
proceeding.  The  record  must  include 
the  administrative  law  judge’s 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  administrative 
law  judge  shall  serve  upon  each  party 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Executive  Secretary 
for  final  determination  the  record  of  the 
proceeding,  the  administrative  law 
judge  shall  furnish  to  the  Executive 
Secretary  a  certified  index  of  the  entire 
record  of  the  proceeding.  The  certified 
index  shall  include,  at  a  minimum,  an 
entry  for  each  paper,  document  or 
motion  filed  with  the  administrative  law 
judge  in  the  proceeding,  the  date  of  the 
filing,  and  the  identity  of  the  filer.  The 
certified  index  shall  also  include  an 
exhibit  index  containing,  at  a  minimum, 
an  entry  consisting  of  exhibit  number 
and  title  or  description  for:  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C  this  3rd  day  of 
April  1996. 

Federal  Deposit  Insurance  Corporation, 
ferry  L.  Langley, 

Executive  Secretary. 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  509 

[No.  96-30] 

RIN  1550-AA79 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its  Rules 
of  Practice  and  Procedure  in 
Adjudicatory  Proceedings.  The  final 
rule  is  intended  to  clarify  certain 
provisions  and  to  increase  the  efficiency 
and  fairness  of  administrative  hearings. 
EFFECTIVE  DATE:  June  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Osterloh,  Cknmsel  (Banking 
and  Finance),  Regulations  and 
Legislation  Division,  Chief  Counsel’s 
Office,  (202)  906-6639,  or  Eliot 
Goldstein,  Counsel,  Division  of 
Enforcement,  Chief  Coimsel’s  Office, 
(202)  906-7162,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73, 103  Stat.  183  (1989),  required 
the  OTS,  ffie  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  a^  the 
National  Credit  Union  Administration 
(NCUA)  (agencies)  to  develop  imiform 
rules  and  procedvues  for  administrative 
hearings.  The  agencies  each  adopted 
final  Uniform  Rules  in  August,  1991.  > 
Based  on  their  experience  in  using  the 
rules  since  then,  the  agencies  have 
identified  sections  of  the  Uniform  Rules 
that  should  be  modified.  Accordingly, 
the  agencies  proposed  amendments  to 
the  Uniform  Rules  on  June  23, 1995  (60 
FR  32882).  'These  changes  affect  OTS 
Uniform  Rules  at  12  CFR  Part  509 
(Subpart  A).  The  OTS  also  proposed 
amendments  to  its  agency-specific 


■  The  agencies  issued  a  joint  notice  of  proposed 
rulemaking  on  Monday,  June  17, 1991  (56  Fit 
27790).  The  agencies  promulgated  their  final  rules 
on  the  following  dates;  OCC  on  August  9, 1991  (56 
FR  38024);  Board  on  August  9, 1991  (56  FR  3B052); 
FDIC  on  August  9, 1991  (56  FR  37975);  OTS  on 
August  12. 1991  (56  FR  38317);  and  NCUA  on 
August  8, 1991  (56  FR  37767). 


procedural  rules  at  12  CFR  Part  509 
(Subpart  B)  (Local  Rules). 

The  OTS  received  one  comment 
which  expressed  general  approval  of  the 
propose  and  suggested  specific 
improvements.  The  OTS  has  also 
considered  comments  submitted  to  the 
other  agencies  on  the  proposed  rule. 

The  ffital  rule  implements  the 
proposal  with  minor  changes.  'The 
following  section-by-section  analysis 
summarizes  the  fin^  rule  and  hi^lights 
the  changes  that  the  OTS  has  made  after 
considering  the  commenters’ 
suggestions. 

The  (XC,  FDIC,  Board  and  NCUA  are 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  OTS’s 
final  rule.  The  OCC,  FDIC,  and  Board 
rules  appear  elsewhere  in  this  Federal 
Register. 

B.  Section-by-Section  Summary  and  . 
Discussion  of  Amendments  to  ffie 
Uniform  Rales 

Section  509.1  Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  Pub.  L.  103-325, 108  Stat.  2160. 

The  first  provision,  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 
(31  U.S.C.  5321)  to  require  the  Secretary 
of  the  Treasury  to  delegate  authority  to 
the  Federal  banking  agencies  (as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  to 
impose  civil  money  penalties  for  BSA 
violations. 

'The  second  provision,  CDRI  section 
525,  amended  section  102  of  the  Flood 
Disaster  Protection  Act  of  1973  (FDPA) 
(42  U.S.C.  4012a)  to  give  each  “Federal 
entity  for  lending  regulation’’  authority 
to  assess  civil  money  penalties  against 
a  regulated  lending  institution  if  the 
institution  has  a  pattern  or  practice  of 
committing  violations  of  the  FDPA  or 
the  notice  requirements  of  the  National 
Flood  Insurance  Act  of  1968  (NFIA)  (42 
U.S.C.  4104a).  Under  the  FDPA,  the 
term  “Federal  entity  for  lending 
regulation’’  includes  the  agencies  and 
the  Farm  Credit  Administration. 

CDRI  §  525  also  gave  the  agencies 
authority  to  require  a  regulated  lending 
institution  to  take  remedial  actions  that 
are  necessary  to  ensure  that  the 
institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  the  institution 
has  engaged  in  a  pattern  and  practice  of 
noncompliance  with  regulations  issued 
pursuant  to  the  FDPA;  and  (2)  has  not 
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demonstrated  measurable  improvement 
in  compliance  despite  the  assessment  of 
civil  money  penalties.  The  final  rule' 
adds  a  new  paragraph  to  the  scope 
section  that  reflects  this  additional 
authority. 

The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.6  Appearance  and 
Practice  in  Adjudicatory  Proceedings 

The  proposal  permitted  the 
administrative  law  judge  (ALJ)  to 
require  counsel  who  withdraws  from 
representing  a  party  to  accept  service  of 
papers  for  that  party  until  either:  (1)  a 
new  counsel  has  filed  a  notice  of 
appearance;  or  (2)  the  party  indicates 
that  he  or  she  will  proceed  on  a  pro  se 
basis. 

One  commenter  suggested  that  the 
proposal  does  not  adequately  address 
certain  situations:  for  example,  when 
counsel  withdraws  because  of  lack  of 
payment  of  legal  fees  or  withdraws 
berause  the  cUent  discharged  him  or 
her.  The  conunenter’s  implication  is 
that  it  is  imfair  to  require  coimsel  to 
continue  to  accept  service  in  these 
situations.  Moreover,  the  commenter 
expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  coimsel  when  the  ALJ  requires 
counsel  to  continue  to  accept  service 
after  a  client  discharges  counsel.  The 
commenter  suggested  that  the  rule 
should  lequire  service  be  given  to  both 
the  imreplaced  counsel  and  the  party. 

The  proposal  was  intended  to  ensiue 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  from  halting  the  administrative 
process  simply  by  evading  service.  The 
regulatory  text  is  clear,  however,  that 
the  ALJ  has  the  discretion  whether  to 
require  former  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  factors  the  ALJ  would 
consider  in  exercising  this  discretion. 
The  OTS,  therefore,  believes  that  the 
provision  as  proposed  is  sufficiently 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

The  final  rule  changes  the  proposal’s 
reference  from  “service  of  process”  to 
“service”  to  clarify  that  this  section 
applies  to  all  papers  that  the  party  is 
entitled  to  receive.  The  section  is 
otherwise  adopted  as  proposed. 

Section  509.8  Conflicts  of  Interest 

The  proposal  sought  to  improve  in 
two  ways  the  provisions  governing 
conflicts  of  interest  that  arise  when 
coimsel  represents  multiple  persons 
connected  with  a  proceeding. 


First,  the  proposal  sought  to  protect 
the  interests  of  individu^  and  financial 
institutions  by  expanding  the 
circumstances  under  which  counsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  fiiom  non-parties  of  any 
potential  conflict  of  interest.  The  former 
rule  required  counsel  to  obtain  waivers 
only  from  non-party  institutions  “to 
which  notice  of  the  proceedings  must  be 
given.”  The  proposal  required  coimsel 
to  obtain  waivers  fiom  all  parties  and 
non-parties  that  counsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-party 
in^viduals  and  institutions  are 
informed  of  potential  conflicts. 

Second,  the  proposal  simplified  this 
provision  by  eliminating  the 
requirement  for  counsel  to  certify  that 
ea^  client  has  asserted  that  there  are  no 
conflicts  of  interest.  The  OTS  believes 
that  the  former  provision  was 
superfluous  because  the  responsibility 
for  identifying  potential  coiifiicts 
resides  with  counsel. 

One  commenter  noted  that  the 
proposal  may  inhibit  multiple 
representation  that  otherwise  complies 
with  applicable  ethics  rules.  The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agencies. 

The  provision  does  not  limt  the  right 
of  any  party  to  representation  by 
counsel  of  the  party’s  choice.  Rather,  it 
ensures  that  all  interested  persons  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflict  if  they 
choose.  In  the  OTS’s  view,  it  is 
reasonable  to  establish  a  baseline 
standard  requiring  the  affirmative 
waiver  of  conflicts  by  all  affected 
persons  or  entities  in  order  to  ensure  the 
integrity  of  the  administrative 
adjudication  process.  State  rules  of 
professional  responsibility  that  impose 
more  stringent  ethical  standards  are 
unaffected  by  this  rrauirement. 

In  addition,  the  OTS  is  unpersuaded 
by  the  argiunent  that  the  conflicts 
provision  grants  the  agencies  significant 
advantage  in  a  proceeding.  Persons  and 
parties  may  be  well  and  vigorously 
represented  even  if  they  are  not  all 
represented  by  the  same  coimsel. 

Therefore,  the  OTS  adopts  this  section 
as  proposed. 

Section  509.11  Service  of  Papers 

The  proposal  changed  this  section  by 
permitting  parties,  the  Director,  and 
ALJs  to  serve  a  subpoena  on  a  party  by 
delivering  it  to  a  person  of  suitable  age 
and  discretion  at  a  party’s  place  of  work. 

One  commenter  supported  the  intent 
of  the  proposal,  but  asserted  that 
permitting  service  on  a  person  at  a 


person’s  place  of  work  was  too  broad  to 
be  effective,  piuticularly  where  an 
institution  has  numerous  branches. 

The  OTS  interpreted  the  phrase 
“person’s  place  of  work”  as  used  in  the 
proposal  to  mean  the  physical  location 
at  which  an  individiud  works  and  not  as 
any  office  of  the  corporation  or 
association  that  employs  the  person.  To 
avoid  confusion,  the  OTS  has  added 
specific  reference  to  physical  location  to 
the  regulatory  text.  In  addition,  the  final 
rule  states  expressly  that  only  an 
individual,  not  a  corporation  or 
association,  may  be  served  at  a 
residence  or  place  of  work. 

The  same  commenter  points  out, 
however,  that  the  former  Uniform  Rules 
do  not  permit  certain  methods  of  service 
that  are  useful  for  serving  a  corporation 
or  other  association.  The  final  nile, 
therefore,  permits  service  on  a  party 
corporation  or  other  association  by 
delivery  of  a  copy  of  a  notice  to  an 
officer,  managing  or  general  agent,  or  to 
any  other  agent  authorized  by 
appointment  or  by  law  to  receive  service 
of  process.  The  final  rule  also  provides 
that,  if  the  agent  is  one  authorized  by 
statute  to  receive  service  and  the  statute 
so  requires,  the  serving  party  must  also 
mail  a  copy  to  the  party.  The  final  rule 
also  restructures  this  provision  for 
clarity. 

Section  509.12  Construction  of  Time 
Limits 

The  proposal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery 
service,  or  electronic  media 
transmission  imder  §  509.12(c)  is  not 
included  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days.  'The  propo^  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  defivery,  or 
electronic  media  transmission  is 
counted  by  calendar  days  and,  therefore, 
a  party  must  count  Saturdays,  Sundays, 
and  holidays  when  calculating  a  time 
deadline. 

The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.20  Amended  Pleadings 

The  proposal  changed  this  section  to 
permit  a  pi^y  to  amend  its  pleadings 
without  leave  of  the  ALJ  and  to  permit 
the  ALJ  to  admit  evidence  over  ffie 
objection  that  the  evidence  does  not  fall 
directly  within  the  scope  of  the  issues 
raised  by  a  notice  or  answer. 

One  conunenter  asserted  that  the 
change  could  unduly  prejudice  a  party 
if  a  notice  were  amended  to  add  or 
delete  allegations  immediately  prior  to 
the  hearing.  The  conunenter  expressed 
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concern  that  the  amendment  would  give 
a  party  insufficient  time  to  seek 
additional  discovery  or  file  for  summary 
judement. 

Tne  regulatory  text  gives  the  ALJ 
discretion  to  revise  the  hearing  schedule 
to  ensure  that  no  prejudice  results  finrn 
last  minute  amendments  to  a  notice. 

The  OTS  believes  this  approach  is 
adequate  to  avoid  prejudice  to  a  party 
and,  therefore,  adopts  this  section  as 
proposed. 

Section  509.24  Scope  of  Document 
Discovery 

The  former  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
from  using  interrogatories  on  grounds 
that  other  discovery  tools  are  more 
efficient  and  less  burdensome  and, 
therefore,  more  appropriate  to 
administrative  acfiudications. 

The  proposal  al^  sought  to  focus 
dociunent  discovery  requests  so  that 
they  are  not  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  propo^  preserved 
the  former  ^e’s  liifotation  on 
document  discovery  by  permitting 
discovery  only  of  documents  that  have 
material  relevance.  However,  the 
proposal  specifically  provided  that  a 
request  should  be  considered 
imreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
justifiable  limitations  on  the  time  period 
covered  and  the  geographic  locations  to 
be  searched;  (2)  the  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
documents  to  be  delivered  to  the 
requesting  party  and  foils  to  include  the 
requestor’s  written  agreement  to  pay  in 
advance  for  the  copying,  in  acco^ance 
with  §  509.25. 

Under  the  proposal,  the  scope  of 
permissible  document  discovery  is  not 
as  broad  as  that  allowed  imder  Federal 
Rule  of  Civil  Procediire  26(b)  (28  U.S.C. 
app.).  Historically,  given  the  specialized 
nature  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
administrative  proceedings  h^  not  been 
as  expansive  as  it  is  in  dvil  litigation. 

The  OTS  received  no  significant 
comments  on  this  section  and,  therefore, 
adopts  it  as  proposed. 

Section  509.25  Request  for  document 
discovery  from  parties 

The  OTS  proposed  several  changes  to 
§  509.25.  First,  the  proposal  sought  to 
reduce  unnecessary  bt^en  by 
permitting  a  party  to:  (1)  respond  to 
dociunent  di^overy  either  by  producing 
documents  as  they  are  kept  in  the 


ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  document  request;  and 
(2)  identify  similar  documents  by 
category  when  they  are  voluminous  and 
are  protected  by  the  deliberative 
process,  attorney-client,  or  attorney 
work-product  privil^e. 

The  proposal  also  amended  §  509.25 
to  permit  a  party  to  require  payment  in 
advance  for  the  costs  of  copying  and 
shipping  requested  documents;  and 
clarified  that,  if  a  party  has  stated  its 
intention  to  file  a  timely  motion  for 
interlocutory  review,  the  ALJ  may  not 
release,  or  order  a  party  to  produce, 
documents  withheld  on  grounds  of 
privilege  until  the  motion  for 
interlocutory  review  has  been  decided. 

The  agencies  received  two  comments 
on  this  section.  One  commenter  sought 
guidance  on  when,  how,  and  to  whom 
a  party  must  express  an  “intention”  to 
file  a  timely  motion  for  interlocutory 
review. 

Because  the  ALJ  may  not  release  or 
order  a  party  to  produce  documents,  it 
was  implicit  in  the  proposed  regulatory 
text  that  a  party  must  make  the 
intention  to  seek  interlocutory  review 
known  to  the  ALJ.  For  clarity’s  sake,  the 
final  rule  adds  language  to  tliis  effect. 

Another  commenter  suggested  that  a 
request  for  interlocutory  review  should 
automatically  stay  the  proceeding. 

Under  §  509.28(d)  of  the  Uniform 
Rules,  a  party  may  request  that  a 
proceeding  Iw  stayed  during  the 
pendency  of  an  interlocutory  review. 
'The  ALJ  has  the  discretion  to  decide 
whether  a  stay  is  appropriate.  The  OTS 
believes  that  this  procedure  adequately 
protects  the  parties.  For  this  reason  and 
to  avoid  adding  unnecessary  delays  in 
the  administrative  proceedings,  ffie  OTS 
declines  to  provide  for  an  automatic 
stay  whenever  a  party  requests 
interlocutory  review. 

One  commenter  asserted  that 
permitting  the  OTS  to  require  payment 
in  advance  for  document  copying  and 
shipping  costs  would  give  the  OTS  an 
advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  OTS  finds 
that  this  situation  is  rare  and  therefore 
does  not  outweigh  the  OTS’s  need  to 
ensure  that  it  receives  payment. 
Moreover,  the  provision  does  not 
preclude  other  creditors  from  requiring 
prepayment  for  products  or  services. 
Accordingly,  the  OTS  adopts  this 
section  as  proposed. 

Section  509.27  Deposition  of  witness 
unavailable  for  hearing 

The  pit^sal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  unavailable  by  serving 


the  subpoena  on  the  witness  or  the  . 
witness’s  authorized  representative.  'The 
OTS  received  no  comments  on  this 
section. 

As  amended,  section  509.11(d) 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  would  include  delivery 
to  an  authorized  representative.  The 
proposed  change  to  section  509.27  is, 
therefore,  redundant  and  has  not  been 
included  in  the  final  rule. 

Section  509.33  Public  Hearings 

The  proposal  changed  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the  Director 
and  not  the  ALJ,  but  must  serve  the  ALJ 
with  a  copy  of  the  motion. 

'The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.34  Hearing  Subpoenas 

'The  former  Uniform  Rules  did  not 
specifically  require  that  a  party  inform 
all  other  parties  when  a  subpoena  to  a 
non-party  is  issued.  ’The  proposal 
required  that,  after  a  hearing  subpoena 
is  issued  by  Uie  ALJ,  the  party  that 
applied  for  the  subpoena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  siibpoena  and  must  serve 
the  motion  on  each  other  party. 

The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.35  Conduct  of  Hearings 

The  proposal  limited  the  number  of 
^counsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  frtim  the  court 
reporter.  'The  former  Uniform  Rules 
were  silent  on  these  issues.  'The  OTS 
received  no  comments  on  this  section, 
which  is  adopted  as  proposed. 

Section  509.37  Post-Hearing  Filings 

The  proposal  changed  the  title  of  this 
section  from  “Proposed  findings  and 
conclusions”  to  “Post-hearing  filings”  to 
describe  more  accurately  the  content  of 
the  section. 

The  proposal  also  moved,  from 
§  509.35(b)  to  §  509.37(a),  the  provision 
that  requires  the  ALJ  to  serve  each  party 
with  notice  of  the  filing  of  the  certified 
trai^cript  of  the  hearing  (including 
hearing  exhibits).  'The  proposal  added  a 
requirement  that  the  ALJ  must  use  the 
same  method  of  service  for  this  notice. 

Finally,  the  proposal  clarified  that  the 
ALJ  may,  when  appropriate,  permit 
parties  more  than  Uie  allotted  30  days  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order. 
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The  OTS  received  no  conunents  on 
this  section,  which  is  adopted  with  a 
minor  technical  change. 

Section  509.38  Recommended 
decision  and  filing  of  record 

Under  OTS  Local  Rule  §  509.104(h), 
the  ALJ  was  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Director.  The  proposal  added  this 
requirement  to  the  Uniform  Rules  at 
§  509.38,  and  reorganized  this  section  to 
improve  its  clarity. 

The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

C.  Section-by-Section  Summary  and 
Discussion  of  Proposed  Amendments  to 
the  OTS  Local  Rules 

Section  509.102  Discovery 

The  OTS  proposed  to  revise  its  local 
rule  at  §  509.102(g)(2)  which  governs  the 
serv  ice  of  discovery  deposition 
subpoenas.  The  current  rule  permits 
service  of  deposition  subpoenas  only  by 
personal  service,  certified  mail,  or 
overnight  delivery  service.  The 
propos^  rule,  however,  would  have 
permitted  parties  to  serve  deposition 
subpoenas  by  any  of  the  methods  listed 
in  Uniform  Rule  §  509.11(d).  The  OTS 
received  no  comments  on  this  proposal. 
It  is  adopted  without  change. 

Ciurent  §  509.102(g)(2)  reqviires  a 
party  to  serve  a  deposition  subpoena  on 
“the  person  named  therein  and  a  copy 
on  that  person’s  counsel,  or  on  that 
person’s  counsel.”  The  OTS  proposed  to 
revise  this  provision  to  require  a  party 
to  serve  a  deposition  subpoena  on  the 
person  nam^  therein  or  on  that 
person’s  counsel.  The  proposed  change 
would  conform  the  OTS  Local  Rule  to 
the  OCC  Local  Rule  at  12  CFR  19.171. 

One  commenter  suggested  that  the 
OTS  shoiild  require  a  party  to  serve  both 
the  deponent  and  the  deponent’s 
counsel.  The  OTS  rejects  this 
suggestion.  Initially,  a  party  may  not  be 
able  to  comply  with  the  commenter’s 
proposed  requirement.  For  example, 
where  the  witness  to  be  deposed  is  a 
non-party,  the  party  issuing  the 
subpoena  may  not  know  whether  the 
witness  is  represented  by  counsel  and 
the  identity  of  counsel.  Where  a  party  is 
to  be  deposed,  however,  counsel  of 
record  will  always  receive  notice  of  the 
deposition  imder  §  509.102(a). 

This  commenter  suggests  that  it  may 
be  a  violation  of  an  attorney’s  ethics  for 
coiinsel  to  serve  a  deponent,  but  not  the 
deponent’s  attorney.  The  OTS  Local 
Rule  does  not  limit  the  ability  of  any 
party  to  make  service  upon  a  deponent’s 
attorney  where  required  by  local  ethics 
rules.  State  rules  of  professional 


responsibility  that  impose  more 
stringent  ethical  standards  are 
unaffected  by  this  Local  Rule. 

The  proposed  changes  to 
§  509.102(g)(2)  are  adopted  with  certain 
clarifying  changes. 

Section  509.104  Additional 
Procedures 

As  amended  today,  §  509.38 
incorporates  OTS  Local  Rule  at 
§  509.104(h).  Accordingly,  the  local  rule 
is  deleted. 

D.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

This  final  rule  only  imposes 
procedural  requirements  in 
administrative  adjudications.  It  contains 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procediue  and  facilitates  the 
orderly  determination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
buMens  on  regulated  institutions, 
parties  to  administrative  actions,  or 
counsel. 

E.  Executive  Order  12866 

The  OTS  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

F.  Unfunded  Mandates  Aid  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required.  Section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  is  limited  in  application  to 
procedural  amendments  to  the  rules  of 
administrative  practice  before  the  OTS. 
The  OTS  has  therefore  determined  that 
the  final  rule  will  not  result  in 
expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
more  than  $100  million.  Accordingly, 
the  OTS  has  not  prepared  a  budgetary 


impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

G.  Effective  Date 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  delays  the 
effective  date  of  regulations 
promulgated  by  the  Federal  banking 
agencies  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  to  the  first  day  of  the  first 
calendar  quarter  following  publication 
of  the  final  rule.  The  OTS  believes  that 
section  302  is  not  applicable  to  this  final 
rule,  because  the  regulation  does  not 
impose  any  additional  reporting  or  other 
requirements  not  already  contained  in 
the  current  version  of  the  Uniform  Rules 
or  the  Lofsl  Rules. 

List  of  Subjects  in  12  CFR  Part  509 

Administrative  practice  and 
procedure.  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  part  509  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  509— RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

1.  *1110  authority  citation  for  part  509 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  504, 554-557;  12 
U.S.C  1464, 1467, 1467a.  1468, 1817(j),  1818, 
3349,  4717;  15  U.S.C  78(1),  78o-5.  78\i-2;  31 
U.S.C  5321;  42  U.S.C  4012a. 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

2.  Section  509.1  is  amended  in 
paragraph  (e)(7)  by  removing  the  word 
“and”  after  the  semicolon,  adding 
paragraphs  (e)(9)  and  (e)(10), 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  revising  it,  and  adding  new 
paragraph  (f)  read  as  follows: 

§509.1  Scope. 

***** 

(e) *  *  * 

(9)  Any  provision  of  law  referenced  in 

section  102  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(f))  or  any  order  or  regulation 
issued  thereunder,  and  • 

(10)  Any  provision  of  law  reference 
in  31  U.S.C.  5321  or  any  order  or 
relation  issued  thereunder, 

(f)  Remedial  action  vmder  section  102 
of  the  Flood  Disaster  Protection  Act  of 
1973  (42  U.S.C  4012a(g));  and 

(g)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing. 
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unless  otherwise  specifically  provided 
for  in  the  Loced  Rules. 

3.  Section  509.6  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  509.6  Appearance  and  practice  in 
adjudicatoiy  proceedings. 

(a)  *  *  * 

(3)  Notice  of  appearance.  Any 
in^vidual  acting  as  coimsel  on  behalf  of 
a  party,  including  the  Director,  shall  file 
a  notice  of  appearance  with  OFIA  at  or 
before  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf  of 
a  party  in  the  adjudicatory  proceeding. 
The  notice  of  appemance  must  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filbig  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
agrees  and  represents  that  he  or  she  is 
authorized  to  accept  service  on  behalf  of 
the  represented  party  and  that,  in  the 
event  of  withdrawal  from 
representation,  he  or  she  will,  if 
required  by  the  administrative  law 
judge,  continue  to  accept  service  until 
new  coimsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 
***** 

4.  Section  509.8  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  509.8  Conflicts  of  interest 
***** 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party  on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  509.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  su(^ 
party  and  non-party;  and 

(2)  That  each  su(^  party  and  non- 
party  waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non¬ 
material  conflicts  of  interest  during  the 
coifrse  of  the  proceeding. 

5.  Section  509.11  is  amended  by 
revising  paragraphs  (c)(2)  and  (d)  to  read 
as  follows: 

§  509.1 1  Service  of  papers. 
***** 

(c) *  *  • 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  509.6 
of  this  subpart,  the  Director  or  the 


administrative  law  judge  shall  make 
service  by  any  of  the  following  methods: 

(i)  By  personal  service; 

(ii)  If  me  person  to  be  served  is  an 
in^vidual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  meiil 
addressed  to  the  person’s  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice, 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service; 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
svutable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent,  which  in 
the  case  of  a  corporation  or  other 
association,  is  delivery  to  an  officer, 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party; 

(4)  By  registered  or  certified  mail 
addressed  to  the  person’s  last  known 
address;  or 

(5)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 
***** 

6.  Section  509.12  is  amended  by 
revising  paragraphs  (a),  (c)(1),  (c)(2),  and 
(c)(3)  to  read  as  follows: 

§  509.1 2  Construction  of  time  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  imless  it  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday, 

Simday,  or  Federal  holiday,  the  period 
runs  until  the  end  of  the  next  day  that 
is  not  a  Satvirday,  Simday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Simdays,  and  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 


(c)  of  this  section,  intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  not  included. 

***** 

(c)  *  *  * 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  unless 
otherwise  determined  by  the  Director  or 
the  administrative  law  judge  in  the  case 
of  filing,  CNr  by  agreement  among  the 
parties  in  the  case  of  service. 

7.  Section  509.20  is  revised  to  read  as 
follows: 

§509.20  Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent’s 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Director  or  administrative 
law  judge  orders  otherwise  for  good 
cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
imfairly  prejudice  that  party’s  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

8.  Section  509.24  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  509.24  Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 

(c),  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  documents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  “docvunents”  may 
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be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  fi'om  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  §  509.102  of  this  part. 

(3)  Discovery  by  use  of  interrogatories 
is  not  permitt^. 

(b)  Helevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending  > 
action.  Any  request  to  produce 
dociiments  that  calls  for  irrelevant 
material,  that  is  imreasonable, 
oppressive,  excessive  in  scope,  unduly 
buMensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope  or 
imduly  burdensome  if,  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  documents  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor’s  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  509.25  of 
this  subpart. 

***** 

9.  Section  509.25  is  amended  by 
revising  paragraphs  (a),  (b),  (e),  and  (g) 
to  read  as  follows: 

§509.25  Request  for  document  discovery 
frompeiHes. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  Tlie  request 
must  identify  the  dociunents  to  be 
produced  ei^er  by  individual  item  or 
by  category,  and  must  describe  each 
item  and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
reouest. 

(d)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 


than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  for  the  copying  and  Upping 
charges.  Copying  charges  are  the  current 
per-page  copying  rate  imposed  imder  12 
CFR  502.7  for  requests  imder  the 
Freedom  of  Information  Act  (5  U.S.C 
552).  The  party  to  whom  the  request  is 
addressed  may  require  payment  in 
advance  before  pr^ucing  the 
documents. 

***** 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  grounds  of 
privilege  and  must  produce  a  statement 
of  the  basis  for  the  assertion  of  privilege. 
When  similar  dociunents  that  are 
protected  by  deliberative  process, 
attomey-work-product,  or  attorney- 
client  privilege  are  voluminous,  these 
documents  may  be  identified  by 
category  instead  of  by  individu^ 
document.  The  administrative  law  judge 
retains  discretion  to  determine  when  the 
identification  by  category  is  insufficient. 
***** 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  buMensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 
privileged  documents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  unless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  administrative 
law  judge  may  not  release,  or  order  a 
party  to  produce,  documents  withheld 
on  grounds  of  privilege  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intention  to  file  a  timely  motion  for 
interlocutory  review  of  the 
administrative  law  judge’s  Older  to 
produce  the  documents,  and  until  the 
motion  for  interlocutory  review  has 
been  decided. 

***** 

10.  Section  509.33  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§509.33  Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the  Director, 
in  the  Director’s  discretion,  determines 
that  holding  an  open  hearing  would  be 
contrary  to  the  public  interest.  Within 
20  days  of  service  of  the  notice  or,- in  the 
case  of  change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C  1817(j)(4)),  within  20  days  from 
service  of  the  hearing  order,  any 
respondent  may  file  with  the  Director  a 
request  for  a  private  hearing,  and  any 
pa^  may  file  a  reply  to  su^  a  request. 

A  party  must  serve  on  the 
administrative  law  judge  a  copy  of  any 
request  or  reply  the  party  files  with  the 
Director.  The  form  of,  and  procedure 
for,  these  requests  and  replies  are 
governed  by  §  509.23  of  this  subpart.  A 
party’s  failure  to  file  a  request  or  a  reply 
constitutes  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  private. 

***** 

11.  Section  509.34  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows: 

§509.34  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  ju^e  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  ’The  application  for  a  hearing 
subpoena  must  also  contain  a  proposi^ 
subpoena  specifying  the  attendance  of  a 
'vitness  or  the  production  of  evidence 
fiom  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 
law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
appheation  for  a  subpoena  oraUy  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
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issue  it  in  a  modified  fonn  upon  any 
conditions  consistent  with  tUs  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 

Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 
***** 

12.  Section  509.35  is  amended  by 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(4),  by  adding  a  new 
paragraph  (a)(3),  and  by  revising 
paragraph  (b)  to  read  as  follows: 

§  509.35  Conduct  of  hearings. 

(a) *  *  * 

(3)  Examination  of  witnesses.  Only 
one  counsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
coimsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  counsel  conduct  the 
direct  examination  and  another  coimsel 
conduct  re-direct  examination  of  a 
witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 
***** 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
party  upon  payment  by  that  party  to  the 
reporter  of  Ae  cost  of  the  transcript.  The 
acbninistrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upon 


the  administrative  law  judge’s  own 
motion. 

13.  Section  509.37  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(1)  to  read  as  follows: 

§509.37  Post-hearing  filings. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party,  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed.  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  following  service 
of  this  notice  by  the  administrative  law 
judge  or  within  such  longer  period  as 
may  be  ordered  by  the  administrative 
law  judge. 

***** 

14.  Section  509.38  is  revised  to  read 
as  follows: 

§  509.38  Recommended  decision  and  filing 
of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  509.37(b)  of  this 
subpart,  the  administrative  law  judge 
shall  file  with  and  certify  to  the 
Director,  for  decision,  the  record  of  the 
proceeding.  The  record  must  include 
the  administrative  law  judge’s 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exMbits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  administrative 
law  judge  shall  serve  upon  each  party 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Director  for  final 
determination  the  record  of  the 


proceeding,  the  administrative  law 
judge  shall  furnish  to  the  Director  a 
certified  index  of  the  entire  record  of  the 
proceeding.  The  certified  index  shall 
ihclude,  at  a  minimum,  an  entry  for 
each  paper,  document  or  motion  filed 
with  the  administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  certified 
index  shall  also  include  an  exhibit 
index  containing,  at  a  minimum,  an 
entry  consisting  of  exhibit  number  and 
title  or  description  for;  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

Subpart  B — Local  Rules 

15.  Section  509.102  is  amended  by 
revising  paragraph  (g)(2)  to  read  as 
follows: 

§  509.1 02  Discovery. 
***** 

(g)*  *  * 

(2)  Service.  The  party  requesting  the 
subpoena  must  serve  it  on  the  person 
named  therein  or  upon  that  person’s 
counsel,  by  any  of  the  methods 
identified  in  §  509.11(d)  of  this  part.  The 
party  serving  the  subpoena  must  file 
proof  of  service  with  the  administrative 
law  judge. 

*  *  *  *  * 

§509.104  [Amended] 

16.  Section  509.104  is  amended  by 
removing  paragraph  (h)  and  by 
redesignating  paragraph  (i)  as  paragraph 
(h). 

By  the  Office  of  Thrift  Supervision. 

Dated:  April  4, 1996. 

Jonathan  L.  Fiechter, 

Acting  Director. 

[FR  Doc.  96-10342  Filed  5-3-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PART  901 

[Docket  No.  FR-3447-P-01] 

RIN2577-AB30 

Office  of  the  Assistant  Secretary  for 
Public  and  indian  Housing;  Public 
Housing  Management  Assessment 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  changes  to 
the  Public  Housing  Management 
Assessment  Program  (PHMAP).  PHMAP 
provides  policies  and  procedures  to 
identify  PHA  management  capabilities 
and  deficiencies,  and  assists  HUD  State/ 
Area  Offices  in  accoimtability 
monitoring  and  risk  management. 
PHMAP  also  establishes  procedures  for 
developing,  negotiating  and  executing 
memoranda  of  agreement  between  HUD 
and  troubled  agencies  and  agencies 
troubled  with  respect  to  the  program 
under  section  14  that  set  forth  targets, 
strategies,  incentives  and  sanctions  for 
improving  performance.  Procedures  to 
follow  with  respect  to  housing 
administered  by  PHAs  that  substantially 
default  on  their  management 
responsibilities  are  included  in  PHMAP. 
PHMAP  applies  to  public  housing 
agencies  (PHAs)  and  resident 
management  corporations  (RMCs),  and 
any  other  entities  under  contract  to 
manage  public  housing,  but  does  not 
apply  to  Indian  housing  authorities,  nor 
to  the  Family  Self-Sufficiency  Program 
authorized  imder  section  23. 

DATES:  Comment  due  date:  July  5, 1996. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commimication  submitted  will 
be  available  for  public  inspection  emd 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Russ,  Deputy  Assistant 
Secretary  for  Public  and  Assisted 
Housing  Operations,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-1380.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TTY)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  proposed  information  collection 
requirements  contained  at  §  901.100  of 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  under  section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 

(a)  In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information: 

(1)  Title  of  the  information  collection 
proposal: 

Public  Housing  Management 
Assessment  Program  (PHMAP) 

(2)  Summary  of  the  collection  of 
information: 

Reporting  Burden 


PHAs  shall  be  required  to  certify  to 
seven  indicators  and  one  component 
because  information  regarding  these 
indicators/  component  is  not  presently 
reported  to  HUD  by  PHAs  on  any  form. 
The  use  of  Form  HUD-50072,  rather 
than  the  preparation  and  submission  of 
a  full  data  report,  was  judged  to  be  the 
least  intrusive  method  of  gathering  the 
information. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

Section  502  of  the  National  Afiordable 
Housing  Act  of  1990  (NAHA) 
establishes  seven  specific  indicators  and 
directs  the  Secretary  to  develop  no  more 
than  five  other  factors  (indicators) 
deemed  appropriate  to  assess  the 
management  performance  of  public 
housing  agencies  (PHAs)  in  all  major 
areas  of  management  operations.  The 
designation  of  PHAs  as  troubled  or  as 
troubled  with  respect  to  the  program 
under  Section  14  (mod-troubled)  is 
based  upon  PHA  performance  under  the 
indicators.  The  proposed  information 
collection  will  1^  used  by  HUD  to  assess 
annually  all  PHAs  at  the  beginning  of 
the  PHA  fiscal  year  to  allow  the 
Department  to  fulfill  this  mandate  of 
NAHA. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 

Respondents  will  be  PHAs.  The 
estimated  number  of  respondents  is 
included  in  paragraph  (5),  immediately 
below.  The  proposed  frequency  of 
responses  is  once  annually. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Reference 

Number  of 
respoTKlents 

Freq.  of 
response 

Est.  avg. 
time  (hours) 

EsL  annual 
burden 
response 
(hrs.) 

1-99  Unit  PHAs . ^ . 

1,608 

1 

2.25 

3,618.0 

100-499  Unit  PHAs . . . 

1,274 

1 

2.45 

3,121.3 

500-1249  Unit  PHAs . 

244 

1 

3.45 

841.8 

1250-3999  Unit  PHAs . 

102 

1 

4.05 

413.1 

4000+  Unit  PHAs . 

40 

1 

4.85 

194.0 

Total  reporting  burden . 1 . 

8,188.2 

Recordkeeping  Burden 


Recordkeepers .  3,268.0 

Hours  per  recordkeeper .  1.0 

Total  annual  responses  .  327.0 


Total  burden  .  8,515.2 


(b)  In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soliciting  comments  frtim  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  nmnber  (FR-3447)  and  must  be 
sent  to: 

Joseph  F.  Lackey,  Jr.,  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 

New  Executive  Office  Bviilding, 
Washin^on,  DC  20503 
and 

Reports  Lieuson  Officer,  Office  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing,  Department  of 
Housing  and  Urban  Development, 

451 — 7th  Street,  SW„  Room  4244, 
Washington,  DC  20410 

n.  Background 

The  Public  Housing  Management 
Assessment  Program  (PHMAP)  at  24 
CFR  part  901  has  been  established  in 
accordance  with  section  502  of  the 
National  Affordable  Housing  Act 
(NAHA)  (approved  November  28, 1990, 
Pub.  L.  101-625),  as  amended  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development 
(HUD),  and  Independent  Agencies 
Appropriations  Act,  1992  (92  App.  Act) 
(approved  October  28, 1991,  Pub.  L. 
102-139)  and  the  Housing  and 
Commimity  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28, 1992).  The  need 
to  identify  and  assist  troubled  PHAs  and 
PHAs  troubled  with  resp>ect  to  section 
14  (mod-troubled),  and  to  provide  for 
consistently  high  quality  management  of 
PHAs  was  statutorily  recognized  in 
section  502  of  NAHA,  which  amended 
section  6(j)  of  the  1937  Act  (42  U.S.C. 
1437d(j)).  Section  502  requires  the 
Department  to  develop  indicators  to 
assess  the  management  performance  of 
PHAs.  A  PHA  assessed  as  troubled  or 
mod-troubled  must  enter  into  a 
memorandum  of  agreement  (MOA)  with 
HUD  that  sets  forth  targets,  strategies 
and  incentives  for  improving  its 
management  performance,  and  provides 
for  sanctions  if  improved  performance 
does  not  result  Section  502  also 
provides  that  if  a  PHA  substantially 
defaults  upon  its  agreement  or  with 
respect  to  other  covenants  or  conditions 


to  which  it  is  subject,  the  Department 
may  solicit  proposals  from  other  public 
housing  agencies  and  private  housing 
management  agents  for  the  management 
of  the  housing  administered  by  the 
defaulted  PHA.  Alternatively,  following 
a  default,  the  Department  may  petition 
the  appropriate  State  or  Federal  court  to 
appoint  a  receiver  to  manage  the 
defaulted  PHA.  The  Department  may 
also  require  a  defaulting  PHA  to  make 
other  acceptable  arrangements  for 
managing  all  or  part  of  its  operation  in 
the  b^t  interests  of  the  residents. 

A  proposed  rule  to  implement  section 
502  as  the  Public  Housing  Management 
Assessment  Program  (PHMAP)  at  24 
CFR  part  901  was  published  in  the 
Federal  Register  on  April  17, 1991  (56 
FR  15712),  with  a  60-day  comment 
period.  The  Department  received  114 
comments  on  the  PHMAP  proposed 
rule. 

The  92  App.  Act,  passed  after  the 
publication  of  the  pro-posed  rule, 
amended  NAHA  section  502  in  four 
ways:  The  number  of  factors  that  may  be 
used  to  assess  the  management 
performance  of  PHAs  is  limited  (seven 
indicators  that  must  be  used  for 
,  assessment  purposes  were  listed  in 
section  502  of  NAHA,  and  the 
Department  was  authorized  by  the  92 
App.  Act  amendments  to  develop  five 
additional  indicators  as  it  deemed 
appropriate);  the  evaluation  of  PHAs 
must  be  administered  flexibly  to  ensure 
that  they  are  not  penalized  for 
circumstances  beyond  their  control;  the 
weights  assigned  to  indicators  must 
reflect  the  differences  in  management 
difficulty  that  result  from  physical 
condition  and  neighborhood 
environment;  €U3id  the  determination  of 
a  PHA’s  status  as  “troubled  with  respect 
to  the  program  under  section  14”  is  to 
be  based  upon  factors  solely  related  to 
its  ability  to  carry  out  that  program.  In 
a  related  92  App.  Act  amendment  to 
section  14  of  the  1937  Act,  the 
determination  of  whether  a  PHA  is 
“troubled  with  respect  to  the 
modernization  program”  (the  equivalent 
of  mod-troubled)  is  to  consider  only  the 
PHA’s  ability  to  carry  out  the 
modernization  program  effectively 
based  upon  the  PHA’s  capacity  to 
accomplish  the  physical  work  with 
decent  quality;  in  a  timely  manner; 
imder  competent  contract 
administration;  and  with  adequate 
budget  controls. 

An  interim  rule  was  published  on 
January  17;  1992,  (57  FR  2160)  with  a 
comment  period  of  120  days.  After  the 
publication  of  the  PHMAP  interim  rule, 
a  number  of  statutory  changes  to 
PHMAP  were  made  by  section  113  of 
HODA  1992.  Section  113(a)  requires  an 


on-site,  independent  assessment  of  a 
PHA  that  is  designated  as  mod-troubled 
and/or  troubled.  Paragraph  (b)  of  this 
section  provides  for  additional  remedies 
upon  the  occurrence  of  a  substantial 
default.  The  Department  may,  under 
section  113(c),  make  available,  to 
housing  managers  appointed  after  a 
substantial  default,  the  assistance 
necessary  to  remedy  the  substantial 
deterioration  of  living  conditions  in 
individual  public  housing 
developments  or  to  remedy  other  related 
emergencies  that  endanger  the  health, 
safety  and  welf^  of  the  residents. 
Annual  reporting  reqxiirements  to 
Congress  that  only  affect  the  E)epartment 
are  the  subject  of  section  113(d).  Section 
113(e)  makes  the  management 
assessment  provisions  of  PHMAP 
apphcable  to  RMQs.  The 
implementation  of  these  sections  is 
discussed  below  in  this  preamble  imder 
the  heading,  Stimmary  Of  Changes  To 
The  PHMAP  Interim  Rule. 

Subsequent  to  the  statutory  changes  to 
PHMAP  made  by  section  113  of  HCDA 
1992,  the  Department  established  a 
consultation  group  and  held  a  series  of 
meetings  to  review  existing  PHMAP 
procediues  and  the  individual 
indicators.  The  group  consisted  of 
representatives  of  PHAs  of  all  sizes  frt>m 
across  the  country  with  a  wide  range  of 
PHMAP  scores,  public  housing  industry 
groups,  private  management  firms,  and 
HUD  field  staff.  Resident  groups  were 
solicited  for  their  recommendations  as 
well.  Revised  indicators  were  field 
tested  during  the  smnmer  of  1994  at  45 
PHAs  of  all  sizes  throughout  the 
covmtry.  The  results  of  the  field  test 
were  siimmarized  and  analyzed,  which 
resulted  in  recommendations  for 
changes  to  the  indicators. 

The  Department  has  determined  that 
the  revised  PHMAP  should  be  issued  as 
a  proposed  rule  due  to  the  degree  of 
changes  to  the  individual  indicators  and 
the  program  itself.  For  example,  three 
indicators  have  been  eliminated,  four 
indicators  have  been  combined  into  two 
'indicators,  and  other  indicators  have 
been  completely  rewritten.  The 
proposed  changes  are  the  result  of  a 
niunber  of  considerations,  including 
comments  received  on  the  interim  rule, 
inquiries  and  additional  comments 
received  from  the  field  wd  the 
regulated  community,  the  field  test 
conducted  during  the  summer  of  1994, 
and  the  Department’s  experience  in 
administering  the  program.  By  issuing  a 
proposed  rule,  the  Department  is 
providing  the  public  an  additional 
opportunity  to  comment. 
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m.  Regulatory  Reinvention 

On  March  4, 199&,  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandiun,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-hy-page  review  of  its 
regulations  to  determine  wl;uch  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  PHMAP  can  be  improved 
and  streamlined  by  eliminating 
uimecessary  provisions. 

Several  provisions  in  the  regulations 
repeat  statutory  language  from  the  1937 
Act.  It  is  unnecessary  to  maintain 
statutory  requirements  in  the  Code  of 
Federal  Regulations  (CFR),  since  those 
requirements  are  otherwise  fully 
accessible  and  binding.  Furthermore,  if 
regulations  contain  statutory  language, 
HUD  must  amend  the  regulations 
whenever  Congress  amends  the  statute. 
Therefore,  the  new  part  901  proposed 
here  does  not  repeat  any  statutory 
language,  but  ordy  implements 
requirements  that  are  necessary  to 
augment  and  implement  fully  section 
6{j)  of  the  1937  Act,  which  provides  the 
statutory  authority  for  PHMAP.  This 
propos^  rule  further  reinvents  PHMAP 
by  reducing  the  number  of  indicators 
from  twelve  to  eight;  eliminating  the 
designation  of  subparts,  which  are 
uimecessary;  and  rewriting  the  entire 
remaining  nile  text  to  promote  clarity. 

IV.  Summary  of  Changes  to  the  PHMAP 
Interim  Rule 

Only  those  portions  of  the  current 
PHMAP  regulation  proposed  for 
revisions  are  addressed  below. 

HCDA  1992  Section  113  Amendments 

The  Department  determined,  in 
accordance  with  24  CFR  10.1,  that  prior 
public  notice  and  comment  were 
unnecessary  to  implement  paragraphs 
(a)  and  (c)  of  section  113,  b^use  these 
paragraphs  involve  the  exercise  of  little 
or  no  discretion  on  the  part  of  the 
Department.  Section  113(d)  applies  only 
to  the  Department  and  does  not  require 
a  rule.  Sections  113  (b)(1)  and  (e)  of 
HCDA  1992  do  require  elaboration  of 
the  statutory  language,  and  are  included 
in  this  proposed  rule. 

HCDA  1992  section  113(e)  requires 
the  assessment  of  RMCs,  and  makes  the 
provisions  imder  paragraph  (j)(2)  of 
section  6  of  the  1937  Act  apply  to  RMCs 
as  well  as  to  PHAs.  Paragraph  (j)(2) 
contains  provisions  relating  to:  (1) 
Establishment  of  procedures  for 
designating  troubled  PHAs;  (2) 
commendation  of  exemplary  PHAs;  (3) 
PHA  appeal  of  designation  as  a  troubled 


agency;  (4)  agreements  between  HUD 
and  troubled  and/or  mod-troubled 
PHAs;  and  (5)  new  provisions  added  by 
HCDA  1992  section  113(a)  that  require 
independent  assessments  of  PHAs  that 
are  designated  troubled  and/or  mod- 
troubled. 

The  Department  proposes  to 
implement  section  113(e)  by  adding  a 
definition  of  RMC  to  §  901.5  that  would 
refer  to  24  CFR  part  964,  the  regulation 
that  provides  for  resident  participation 
and  management  in  public  housing  in 
accordance  with  section  20  of  the  1937 
Act.  This  proposed  rule  would  provide 
for  the  management  assessment  of  RMCs 
in  a  maimer  consistent  with  the 
regulatory  framework  established  imder 
section  20  and  24  CFR  part  964  for  RMC 
management  of  a  development. 

The  management  assessment  of  an 
RMC  will  necessarily  differ  fixim  that  of 
a  PHA.  Because  an  RMC  enters  into  a 
contract  with  a  PHA  to  perform  specific 
management  functions  on  a 
development-by-development  basis,  and 
because  the  scope  of  the  management 
that  is  undertaken  varies,  not  every, 
indicator  that  applies  to  a  PHA  would 
be  applicable  to  each  RMC.  An 
additional  significant  feature  of  RMC 
management  is  that  24  CFR  964.225(d), 
entitled.  Management  contract,  and  24 
CFR  964.225(h),  entitled.  Prohibited 
activities,  provide  that  a  PHA  may  enter 
into  a  management  contract  with  a 
resident  management  corporation,  but  a 
PHA  may  not  contract  for  assumption 
by  the  resident  management  corporation 
of  the  PHA’s  imderlying  responsibilities 
to  the  Department  under  the  ACC. 

For  this  reason,  the  limited 
management  responsibility  of  RMCs  in 
terms  of  both:  (1)  The  areas  in  which 
they  perform  management  functions, 
and  (2)  the  fact  that  the  PHA  remains 
ultimately  responsible  to  HUD  imder 
the  ACC,  this  proposed  rule  would 
implement  the  management  assessment 
of  RMCs  as  follows:  §901.100,  entitled, 
“Data  collection,”  would  be  amended  to 
provide  that  when  a  PHA  submits  its 
PHMAP  certification,  it  must  identify 
developments  managed  by  an  RMC  and 
the  management  functions  undertaken 
by  the  RMC  at  those  developments.  The 
PHA  would  he  responsible  for  obtaining 
firom  the  RMC  and  submitting  to  HUD, 
along  with  its  own  certification,  the 
PHMAP  certification  for  the 
management  functions  undertaken  by 
the  RMC^For  example,  if  an  RMC  were 
responsible  for  rent  collection  in  a 
particular  development,  the  PHA  would 
be  required  to  identify  in  its 
certification  the  development  and 
management  frmction  performed  by  the 
RMC,  and  obtain  firom  the  RMC  a 
certification  of  the  percent  of  rents 


uncollected,  which  would  be  submitted 
to  HUD  along  with  the  PHA’s 
certification.  Similarly,  for  those 
management  functions  undertaken  by 
an  RMC  for  which  no  certification  is 
necessary  (i.e.,  the  dpta  is  already 
available  to  HUD,  such  as  the  investor 
for  modernization),  the  PHA  would  still 
be  required  to  identify  in  its 
certification  form  this  RMC-managed 
function  and  the  development  involved. 
The  applicable  indicators  for  the  RMC 
would  be  scored  by  the  Department,  and 
the  resulting  grades  would  be 
transmitted  to  the  PHA  as  a  part  of  the 
State/ Area  Office  notification.  The  PHA 
would  be  required  to  forward  promptly 
the  RMC’s  score. 

Section  901.105  of  the  rule,  entitled 
“Computing  assessment  score,”  requires 
no  amendment  to  provide  for  the 
assessment  of  an  l^C’s  management. 
Those  indicators  that  would  apply  to  an 
RMC,  based  on  the  management 
functions  assumed  by  the  RMC,  would 
be  graded  ]ust  as  they  would  for  a  PHA. 
However,  because  of  the  limited  scope 
of  management  involved,  an  RMC 
would  not  receive  an  overall 
designation  of  high  performer,  standard, 
or  troubled,  but  only  a  grade  on  each 
applicable  indicator.  In  addition, 
b^ause  the  PHA  and  not  the  RMC  is 
ultimately  responsible  to  the 
Depiutment  under  the  ACC,  the  PHA’s 
score  will  be  based  on  all  of  the 
developments  covered  by  the  ACC, 
including  those  with  management 
functions  assumed  by  an  RMC.  RMC- 
managed  developments  would,  thus,  be 
assessed  to  measure  the  RMC’s 
performance  on  an  indicator-by¬ 
indicator  basis,  and  as  a  part  of  the 
PHA’s  overall  performance.  As 
discussed  above,  this  result  is  necessary 
because  of  the  limited  nature  of  an 
RMC’s  management  functions  and  the 
regulatory  and  contractual  relationships  > 
among  HUD,  PHAs  and  RMCs.  A  new 
paragraph  (c)  is  added  to  §  901.100, 

Data  collection,  to  provide  for  the 
assessment  of  RMCs. 

To  apprise  an  RMC  of  its  indicator 
grades,  §  901.120  would  be  amended  to 
provide  that  the  State/ Area  Office 
notification  to  the  PHA  would  include 
the  grades  of  the  RMC,  if  any,  and  that 
the  PHA  must  immediately  notify  the 
RMC,  in  writing,  of  its  grades. 

Because  an  I^C  wo^d  be  assessed 
on  an  indicator-by-indicator  basis,  and 
would  not  receive  an  overall 
designation  such  as  troubled,  most  of 
the  provisions  of  section  6(i)(2)  of  the 
1937  Act  could  not  apply  to  RMCs, 
since  most  of  those  provisions  (the 
establishment  of  procedures  for 
designating  troubled  PHAs;  appeals  of 
designation  as  a  troubled  agency; 
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agreements  between  HUD  and  troubled 
PHAs;  and,  new  provisions  added  by 
HCDA 1992  section  ll3(a)  that  require 
independent  assessments  of  PHAs  that 
are  designated  troubled)  are  triggered  by 
a  designation  of  troubled. 

One  provision  of  section  6(j)(2)  that  is 
not  dependent  upon  a  designation  of 
troubled  and  that  may  appropriately  be 
applied  to  RMCs  pertains  to  the 
commendation  of  exemplary  PHAs. 

Even  though  RMCs  would  not  receive 
an  overall  designation  of  high- 
performer,  standard,  or  troubled, 

§  901.130,  Incentives,  would  be 
amended  to  permit  an  RMC  that  scored 
a  grade  of  A  on  each  of  its  indicators  to 
receive  a  Certificate  of  Commendation 
from  the  Department  as  well  as  special 
public  recognition. 

With  respect  to  making  the  section 
6(j)(2)  provision  for  agreements  between 
HUD  and  troubled  PHAs  applicable  to 
RMCs,  since  an  RMC  would  not  be 
designated  troubled,  a  memorandum  of 
agreement  under  §  901.140  would  not  be 
applicable.  HUD  has  determined, 
however,  that  it  would  be  appropriate  to 
provide  guidance  for  the  improvement 
of  an  RMC’s  management  functions,  and 
that  the  proper  tool  under  PHMAP  for 
this  purpose  would  be  an  improvement 
plan  under  §  901.145.  An  improvement 
plan  is  negotiated  to  improve 
performance  under  those  individual 
indicators  that  are  the  relevant  measiues 
of  management  performance  for  an 
RMC.  Se^on  901.145  would  be 
amended  to  permit  the  negotiation  of  an 
improvement  plan  that  would  include 
the  RMC,  the  PHA,  and  the  Department. 

Application  of  PHMAP  to  Alternative 
Management  Entities 

In  addition  to  extending  coverage  to 
RMCs,  this  proposed  rule  would  ^so 
extend  PHMAP  to  apply  to  any  other 
alternative  management/PHA 
relationship,  whether  the  alternative 
management  entity  (AME)  is  a  receiver, 
private  contractor,  private  manager,  or 
any  other  entity  that  is  imder  contract 
with  a  PHA,  or  that  is  otherwise  duly 
appointed  or  contracted  (for  example, 
by  court  order  or  agency  action),  to 
manage  all  or  part  of  a  PHA’s 
operations.  It  is  just  as  necessary  to 
assess  the  management  performance  of 
AMEs  as  it  is  to  assess  PHAs  or  RMCs, 
to  follow  the  expressed  policy  of  the 
1937  Act,  “to  remedy  the  unsafe  and 
unsanitary  housing  conditions  and  the 
acute  shortage  of  decent,  safe,  and 
sanitary  dwellings  for  families  of  lower 
income”. 

AMEs  would  be  assessed  following 
the  procedures  used  for  PHAs  or  RMCs, 
depending  upon  the  extent  of  the 
management  responsibilities  assiuned. 


An  AME  that  assumes  all,  or 
substantially  all,  of  a  PHA’s 
management  responsibilities  (for 
example,  under  court  order,  or 
following  a  substantial  default  and 
pursuant  to  an  award  under  a 
competitive  proposal)  would  also 
assiune  the  PHA’s  PHMAP 
responsibilities  and  would  be  assessed 
accordingly.  An  AME  that  was 
contracted  to  perform  a  limited  number 
of  management  functions  would  be 
assessed  following  the  procedure  used 
for  RMCs. 

Although  the  contractual  relationship 
imder  the  ACC  is  between  the  PHA  and 
the  Department,  there  may  also  be  a 
contractual  relationship  between  the 
AME  and  the  PHA,  or  HUD  and  the 
AME.  To  ensure  quality  management  in 
such  contractual  relationships, 
minimum  performance  criteria  that 
relate  to  the  PHMAP  indicators,  as 
applicable,  should  be  included  in  the 
contract.  Failure  to  meet  the 
performance  criteria  would  be  a  basis 
for  termination  of  the  contract.  The 
provisions  that  explicitly  address  AMEs 
and  establish  their  treatment  imder 
PHMAP  as  following  the  procedures  for 
either  PHAs  or  RM(S  are  foimd  at 
§§901.1  and  901.5. 

Definitions — §  901 .5 

This  portion  of  the  regulation  is 
revised  to  include  new  definitions  and 
revised  definitions  as  a  result  of  the 
proposed  revisions  to  the  indicators. 
Definitions  that  no  longer  apply  have 
been  eliminated.  Some  defi^tions  have 
been  expanded  to  include  instructions 
for  calculation. 

Indicators — §§  901 . 1 0-901.40 

As  indicated  in  section  m, 

“Regulatory  Reinvention,”  above,  this 
rule  would  reduce  the  number  of 
PHMAP  indicators  finm  twelve  to  eight. 
A  proposed  sample  certification  for 
these  revised  indicators  is  included  as 
Appendix  3  of  this  preamble. 

Indicator  it  1,  Vacancy  Percentage  and 
Unit  Turnaround 

The  vacancy  indicator  and  the  unit 
turnaround  indicator  of  the  current  part 
901  have  been  combined  in  proposed 
indicator  #1.  The  proposed  indicator  has 
two  components.  The  first  component 
(with  a  weight  of  x2)  measiures  the 
vacancy  rate  and,  if  applicable,  the 
progress  a  PHA  has  made  in  reducing 
the  vacancy  rate.  The  second 
component  (with  a  weight  of  xl),  to  be 
used  only  when  a  PHA  scores  below  a 
C  on  the  first  component,  measures 
turnaround  time.  The  assumption  is  that 
if  vacancies  are  at  a  C  level  or  above,  the 


PHA  does  not  have  a  problem  with 
turning  around  vacant  units. 

Because  the  vacancy  rate  is  a  clear 
manifestation  of  management  effort  and 
embodies  the  essence  of  a  PHA’s 
mission,  it  is  weighted  more  heavily 
than  the  process-oriented  unit 
tumaroimd  component. 

The  Department  is  proposing  to  use  a 
single  method  to  calculate  the  actual 
and  adjusted  vacancy  rate.  Instead  of 
taking  a  “snapshot”  picture  of  the 
vacancy  rate  at  a  certain  date,  or 
calculating  an  average  over  a  thirty  day 
period,  the  vacancy  rate  will  be 
calculated  by  computing  the  ratio  of 
vacancy  days  to  unit  days  available  over 
the  fiscal  year.  'The  adjusted  vacancy 
rate  is  computed  the  same  way,  but  with 
eligible  exemptions,  such  as  vacancy 
days  attributable  to  modernization.  The 
Department  believes  this  method  to  be 
the  most  accurate  depiction  of 
performance. 

If  a  PHA  elects  to  certify  to  the 
reduction  of  the  vacancy  rate  over  the 
previous  three  years,  the  PHA  shall 
retain  justifying  documentation  to 
support  its  certification  for  HUD  post 
review. 

For  the  calculation  of  the  adjusted 
vacancy  rate  and  tum-around  time,  the 
vacancy  days  for  units  in  the  following 
categories  (fully  defined  in  the  rule  at 
§  901.10)  shall  be  exempted: 

1.  Vacant  imit  imdergoing 
modernization. 

2.  Vacant  imits  in  an  approved 
demolition  or  disposition  program. 

3.  Vacant  units  that  are  documented 
to  be  uninhabitable  for  reasons  beyond 
the  PHA’s  control. 

4.  Vacant  units  in  which  resident 
property  has  been  abandoned,  but  only 
if  State  law  requires  the  property  to  be 
left  in  the  unit  for  some  period  of  time, 
and  only  for  the  period  stated  in  the 
law. 

5.  Vacant  units  that  have  sustained 
casualty  damage,  but  only  until  the 
insurance  claim  is  adjusted,  i.e.,  funds 
to  repair  the  unit  are  received. 

6.  Units  that  are  used  for  non¬ 
dwelling  purposes,  dwelling  units  that 
are  occupied  by  employees  of  the  PHA, 
and  units  that  are  used  for  resident 
services. 

7.  Vacant  units  required  to  remain 
vacant  because  of  fire/  police 
investigations,  coroner’s  seal,  or  court 
order. 

8.  Units  kept  vacant  because  of  code 
violations  caused  for  reasons  beyond  the 
control  of  the  PHA,  rather  than  as  a 
result  of  management  and/or 
maintenance  failures  by  the  PHA. 

9.  Units  vacant  for  circumstances  and 
actions  beyond  the  PHA’s  control. 
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Definitions  for  indicator  #1  are  as 
follows: 

1.  Actual  vacancy  rate:  This  is  the 
vacancy  rate  calculated  without  any 
adjustments.  This  is  calculated  by 
dividing  the  total  nmnber  of  vacancy 
days  by  the  total  number  of  unit  days 
available  for  occupancy.  The  maximum 
number  of  vacancy  days  for  any  unit  is 
the  number  of  days  in  the  year, 
regardless  of  the  total  amount  of  time 
the  unit  has  been  vacant.  An  example  of 
this  calculation  for  a  hypothetical  PHA 
with  100  units  available  for  occupancy 
follows.  Unit  days  are  calculated  by 
taking  the  total  nvunber  of  units 
available  for  occupancy  and  multiplying 
by  the  number  of  days  in  the  year. 


Unit  days  available:  100  unitsx365  days 
per  year  =  36,500  actual  days 
available  for  occupancy 
Vacancy  days  are  calculated  by 
adding  the  total  number  of  days  vacant 
fit)m  edl  imits  that  were  vacant  for  any 
reason  during  the  PHA’s  fiscal  year.  For 
example: 


Unit  and  reason  for  vacancy 

Days 

vacant 

during 

FY 

6  Move-out . 

21 

10*  Down  for  modernization . 

120 

12*  Down  for  nrademization . 

140 

15*  Down  for  nxxjemization . 

194 

10  Lease  up  after  modernization 

10 

12  Lease  up  after  modernization 

10 

15  Lease  14)  after  rTKXiernization 

21 

Unit  and  reason  for  vacancy 

Days 

vacant 

during 

FY 

32 

Transfer . 

15 

81* 

Fire . 

35 

81 

Lease  after  insurance  adjust- 

ment . 

23 

96 

Move-out  . . . 

15 

41 

Move-out . . . . 

28 

39 

Move-out  . . . 

40 

57 

Move-out  . 

18 

61* 

Down  for  nxxjemization . 

230 

22* 

Down  for  modernization . 

90 

61 

Lease  14)  after  modernization 

10 

22 

Lease  up  after  nxxiernization 

3 

Total  Actual  Vacancy  Days  . 

1,023 

The  actual  vacancy  rate  for  the  year  is: 


l,023total  actual  vacancy  days  ^ 

- =.03  (an  actual  vacancy  rate  of  3%) 

36,500  actual  days  under  the  ACC 


The  asterisks  following  the  unit 
numbers  denote  vacancy  days  that  can 
be  exempted  in  computing  the  adjusted 
vacancy  rate. 

2.  Adjusted  vacancy  rate:  This  is  the 
vacancy  rate  calculated  after  excluding 
the  vacancy  days  that  are  exempted  for 
any  of  the  efigible  reasons  included 
here.  The  adjusted  vacancy  rate  for  the 
hypothetical  100  imit  PHA  would  be 
calculated  as  follows: 


Unit  aixi  reason  for  vacancy 

Adjusted 

days 

vacant 

during 

FY 

6  Move-out  . 

21 

10  Lease  up  after  modernization 

10 

12  Lease  14)  after  modernization 

10 

15  Lease  up  after  modernization 

21 

32  Transfer . 

15 

81  Lease  after  insurarx:e  adjust- 

ment  . . 

23 

9fi  MnvA-mit  . 

15 

41  Move-out  . 

28 

39  MnvA-oiit  . 

40 

57  Move-out  . 

18 

61  Lease  up  after  modernization 

10 

Unit  and  reason  for  vacancy 

Adjusted 

days 

vacant 

during 

FY 

22  Lease  up  after  modernization 

3 

Total  Vacancy  Days,  as  Ad- 

justed . 

214 

The  PHA  was  permitted  to  exempt 
809  of  the  vacancy  days  for  eligible 
reasons.  To  calculate  the  adjusted  rate, 
the  809  days  are  removed  from  the  days 
vacant  (numerator).  The  adjusted 
vacancy  rate  for  the  year  is: 


1,023-809  =  214 
36,500 


=.(X)59  (an  adjusted  vacancy  rate  of  .6%) 


3.  Reduced  actual  vacancy  rate  in  the 
previous  three  years:  this  is  a 
comparison  of  the  vacancy  rate  in  the 
PHMAP  assessment  year  (immediate 
past  fiscal  year)  to  the  vacancy  rate 
during  the  first  year  of  the  previous 
three  year  period.  In  the  case  of  the 
hypothetical  PHA  discussed  earlier,  the 
assumption  is  made  that  the  actual 
vacancy  rate  diuing  the  first  year  of  the 
three  year  period  was  40  percentage 
points,  compared  to  the  assessment  year 
with  a  22  percentage  point  vacancy  rate. 
This  is  a  vacancy  rate  reduction  of  18 
percentage  points,  calculated  as  follows: 

Percentage  points  vacancy  rate  in  the 
earlier  year,  minus  .  40 


Percentage  points  vacancy  rate  in  the 
assessment  year,  equals  .  22 

Percentage  points  reduction  in  the  va¬ 
cancy  rate  .  18 


4.  Average  unit  turnaround  time:  the 
annual  average  of  the  total  number  of 
turnaround  days  between  the  move-out 
date  and  the  date  a  new  lease  takes 
effect.  Each  time  an  individual  imit  is 
re-occupied  (turned  around)  during  the 
fiscal  year,  the  turnaround  days  for  that 
unit  shall  be  coimted  in  the  turnaround 
time.  Unlike  vacancy  days,  which 
cannot  exceed  the  number  of  days  in  the 
fiscal  year,  turnaround  days  include  all 
the  days  between  the  last  move-out  and 
the  date  a  new  lease  takes  effect, 
including  any  turnaround  days  in  prior 
fiscal  years.  Only  units  that  are  re¬ 


occupied  during  the  fiscal  year  are 
included  in  the  tumaroimd  time 
calculation.  An  example  of  this 
calculation  is  as  follows  for  a 
hypothetical  PHA  that  had  15  units 
turned  over  in  the  assessment  year: 


Unit 

Turn¬ 

around 

days 

Days  exempted 

Net 

days 

12 

100 

80  (modernization 
days). 

20 

14 

10 

. do . 

10 

31 

12 

. do  . . 

12 

36 

96 

86  (modernization 
days). 

10 

18 

413 

. do . 

413 

6 

4 

. do . 

4 

41 

13 

. do . 

13 

59 

74 

60  (modernization 
days). 

14 
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Unit 

Turn¬ 

around 

days 

Days  exempted 

Net 

days 

32 

2 

. do . 

2 

96 

14 

. do . 

14 

2 

60 

40  (fire  damaged 
unit). 

20 

4 

21 

. do . 

21 

6 

8 

. do . 

8 

13 

29 

. do . 

29 

22 

19 

. do . 

19 

Total  Turnaround  Days  During  the 
Fiscal  Year  (FY) 

590 

Annual  average  vacant  unit 
turnaround  time  for  the  FY: 


190  total  turnaround  days 

during  the  FY  , ^  , 

— 7^ — 2 - r-j —  =  12.7  days 

15  units  reoccupied  ^ 

during  the  FY 

5.  Approved,  funded,  on-schedule 
annual  modernization  program: 

Includes  any  modernization  program, 
funded  under  the  Comprehensive  Grant 
Program  (CGP),  the  Comprehensive 
Improvement  Assistance  Program 
(CL\P),  Vacancy  Reduction  Program 
(VRP),  or  any  other  source,  if  a  PHA  is 
in  conformance  with  its  current 
implementation  schedule  as  approved 
by  the  PHA  Board  of  Commissioners 
and/or  HUD. 

6.  Turnaround  days:  The  days 
between  the  last  move-out  and  the  date 
a  new  lease  takes  effect,  including  any 
turnaround  days  in  prior  fiscal  years. 

7.  Vacancy  day:  A  day  when  a  imit  is 
not  under  lease  by  an  eligible  low- 
income  resident,  imlessihe  vacancy  day 
is  exempted  for  an  eUmble  reason. 

8.  Vacant  unit:  Is  a  awellii^  unit  that 
is  not  under  lease  to  an  ehgible  family. 
Units  under  lease  for  non-dwelling  uses 
should  not  be  included  in  the 
calculation  of  this  indicator. 

9.  Available  unit:  A  dwelling  vmit 
(occupied  or  vacant)  rmder  the  PHA’s 
ACC. 

This  proposed  combined  indicator 
has  a  weight  of  #2. 

Indicator  #2,  Modernization 

(This  indicator  is  automatically 
excluded  if  a  PHA  has  no  modernization 
program.) 

Ims  proposed  indicator  was  changed 
very  UtUe  with  the  original  five 
components  remaining  virtually  the 
same.  However,  the  weight  values  for 
component  #1,  expenditure  of  funds, 
and  component  #2,  obUgation  of  funds, 
have  been  changed  so  that  greater 
emphasis  is  given  to  obligation  of  funds 
in  relation  to  expenditure  of  funds.  This 
is  exactly  the  opposite  of  the  current 
interim  rule,  where  the  emphasis  is 
placed  on  expenditure  of  funds.  This 


change  recognizes  the  importance  of 
getting  projects  under  contract,  while  at 
the  same  time  acknowledging  that  often 
it  is  necessary  to  hold  back  payments  to 
contractors  due  to  disputes  over  the 
quality  of  the  work  or  materials. 

A  new  feature  in  component  #1, 
expenditmre  of  funds,  and  component 
#2,  fund  obUgation,  would  require,  for 
grade  A,  PHAs  that  are  not  on  schedule 
to  have  self-executed  a  time  extension 
within  30  calendar  days  after  the 
expenditure  or  obUgation  deadline  with 
the  extension  to  be  based  on  reasons 
outside  of  their  control. 

For  component  #3,  contract 
administration,  and  component  #4, 
quaUty  of  the  physical  work,  the 
number  of  possible  grades  has  been 
reduced  fixim  six  to  three,  the  three 
being  A,  C  and  F.  “Significant  findings” 
for  these  two  components  will  be 
redefined  prior  to  the  effective  date  of 
any  changes  to  the  PHMAP.  Component 
#5,  budget  controls,  has  been  changed  to 
reflect  the  final  CGP  rule  which  permits 
agencies  to  move  work  items  between 
approved  CGP  annual  statements  and 
the  latest  approved  five-year  action 
plan. 

This  proposed  indicator  has  a  weight 
of  xl. 

Indicator  #3,  Rents  Uncollected 

The  method  for  calculating  the 
amount  of  rents  imcoUected  for  this 
proposed  indicator  has  been  simpUfied 
to  a  basic  ratio  comparing  the  total 
amount  of  rents  biUed  during  the 
assessment  year,  to  the  amount  of  rent 
coUected  during  the  assessment  year.  In 
the  ciurent  interim  PHMAP  rule,  PHAs 
are  instructed  to  include  the  accounts 
receivable  owed  at  the  beginning  of  the 
assessment  year  and  to  d^uct  the  total 
amount  of  accoimts  receivable  that  have 
been  written  off  dining  the  year  for 
residents  no  longer  in  possession.  Both 
of  these  adjustments  have  been 
eliminated  in  the  proposed  indicator  as 
not  being  directly  relevant  to  rent  biUed 
and  collected  in  the  current  assessment 
period. 

The  percentage  of  rents  uncoUected 
refers  to  the  proportion  of  current 
dwelling  rent  that  was  billed  during  the 
assessment  year,  but  not  coUected 
during  the  assessment  year.  The 
calculation  is  made  as  of  the  close  of 
business  on  the  last  business  day  of  the 
fiscal  year.  “Current  dwelling  rent” 
excludes  retroactive  rent  charges 
(including  those  identified  through  the 
Tenant  Integrity  Program),  maintenance 
chaises,  excess  utiUty  charges,  late 
charges,  and  any  other  charges  not 
spedticaUy  identified  as  dwelling  rent. 

This  proposed  indicator  has  a  weight 
of  xl.5. 


Indicator  (t4.  Work  Orders 

The  current  indicator  #4,  energy 
consumption,  has  been  combined  with 
the  ovei^  measurement  of  financial 
performance,  which  is  now  indicator  #8. 

Hie  new  proposed  indicator  #4,  woric 
orders,  continues  to  measure  PHA 
performance  in  the  handling  of  both 
emergency  and  non-emergency  work 
orders,  but  under  this  proposed  rule,  the 
measurement  will  be  in  two 
components  instead  of  one.  The 
proposed  indicator  grade  wiU  be  based 
on  die  average  number  of  days  it  takes 
for  a  work  o^er  to  be  completed  rather 
than  the  percentage  of  work  orders 
outstanding  at  the  end  of  a  PHA’s  fiscal 
year. 

The  Department  beUeves  that 
assessing  the  average  amount  of  time  it 
takes  to  complete  work  orders  is  more 
equitable.  Consider  the  following 
scenario: 

Two  PHAs  have  a  fiscal  year-end  date 
of  June  30, 1995.  The  first  PHA  has  five 
work  orders  received  on  June  29, 1995, 
and  did  not  complete  them  until  July  2, 
1995.  The  second  PHA  has  five  work 
orders  received  on  January  1, 1995,  and 
completed  them  on  June  29, 1995.  If 
both  PHAs  received  the  same  amount  of 
work  orders,  the  second  PHA  would 
receive  a  higher  grade  under  the  current 
method  of  grading  this  indicator,  even 
though  it  took  the  second  PHA  much 
lo^er  to  complete  the  work  orders. 

The  first  component  measures 
emergency  work  order  performance;  the 
second  component  measures  the  average 
amount  of  time  it  takes  to  complete  non¬ 
emergency  work  orders. 

The  proposed  indicator  includes  more 
definitions  and  makes  clear  the 
Department’s  intention  that  all  work 
orders  should  be  tracked,  except  those 
exempted  for  modernization,  issued  to 
prepcue  a  vacant  unit  for  re-rental,  and 
issued  for  the  performance  of  cycUcal 
maintenance.  Impficit  in  this  indicator 
is  the  adequacy  of  the  PHA’s  work  order 
system  in  terms  of  how  a  PHA  accoimts 
for  and  controls  its  work  orders,  and  its 
timeliness  in  preparing/issuing  work 
orders.  As  su(^,  the  adequacy  of  a 
PHA’s  work  order  system  will  be  part  of 
the  confirmatory  review  of  this 
indicator. 

If  a  PHA  elects  to  certify  to  the 
reduction  in  time  it  takes  to  complete 
work  orders,  the  PHA  shall  retain 
justifying  documentation  to  support  its 
certification  for  HUD  post  review. 

This  proposed  indicator  has  a  weight 
of  xl.5. 

Indicator  Its,  Inspection  of  Units  and 
Systems 

This  proposed  indicator  has 
undergone  significant  changes.  Instead 
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of  having  four  components,  it  now  has 
only  two,  each  with  a  weight  of  xl. 
Component  #1  examines  the  percentage 
of  occupied  units,  out  of  all  of  a  PHA’s 
units  (except  those  permitted  to  he 
exempted),  that  the  PHA  inspects  on  an 
annual  basis  in  order  to  determine 
short-term  meuntenance  needs  (for 
which  work  orders  are  issued)  and  long¬ 
term  modernization  needs  (which  are 
referred  to  and  included  in  the  PHA’s 
comprehensive  plan  for  modernization). 

Component  #2  examines  the 
effectiveness  of  a  PHA’s  aimual 
inspection  of  its  major  systems,  as 
systems  are  defined  herein,  and  the 
maintenance  of  those  systems  either  as 
parLof  the  inspection  process,  or 
through  the  issuance  of  a  work  order;  or, 
if  a  work  order  is  not  issued,  by 
inclusion  in  the  PHA’s  comprehensive 
plan  for  modernization.  While  the 
current  indicator  assesses  the  repairs  to 
imits  and  systems,  the  new  proposed 
indicator  makes  it  clear  that  work  orders 
that  are  generated  as  of  result  of 
components  #1  and  #2  are  measured 
primarily  imder  indicator  #4, 
outstanding  work  orders,  vmless  the 
repair  is  completed  during  the 
inspection  or  deferred  to  the 
modernization  program. 

This  proposed  indicator  also  makes  it 
clear  that  PHAs  are  expected  to  inspect 
to  the  standard  specified  in  the  loc^ 
housing/occupancy  code,  as  long  as  that 
code  is  at  least  equivalent  to  or  exceeds 
Section  8  Housing  Quality  Standards 
(HQS).  Implicit  in  this  indicator  is  the 
adequacy  of  the  PHA’s  inspection 
program  in  terms  of  the  quality  of  a 
PHA’s  inspections,  and  how  a  PHA 
tracks  both  inspections  and  needed 
repairs.  As  such,  the  adequacy  of  a 
PHA’s  inspection  program  will  be  part 
of  the  confirmatory  review  of  this 
indicator. 

The  Department  has  more  clearly 
defined  the  units,  both  vacant  and 
occupied,  which  may  be  exempted  from 
an  aimual  inspection. 

Units  in  the  following  categories 
(fully  defined  in  the  rule  at  §901.30)  are 
exempted  and  not  included  in  the 
calculation  of  the  total  number  of  units, 
and  the  number  and  percentage  of  units 
inspected.  Systems  that  are  a  part  of 
individual  dwelling  units  that  are 
exempted,  or  in  part  of  buildings  where 
all  of  the  dwelling  units  in  the  building 
are  exempted,  are  also  exempted  from 
the  calculation  of  proposed  indicator  #5. 

1.  Occupied  units  where  the  PHA  has 
made  two  documented  attempts  to 
inspect. 

2.  Vacant  units  undergoing 
modernization. 

3.  Vacant  units  in  an  approved 
demolition  or  disposition  program. 


4.  Vacant  units  that  are  documented 
to  be  uninhabitable. 

5.  Vacant  vmits  vacant  for  the  full 
immediate  past  fiscal  year  that  have 
been  exempted  imder  indicator  #1  for 
any  of  the  reasons  for  which  exemptions 
are  permitted  under  that  indicator 
(except  those  units  that  are  used  for 
non-dwelling  purposes  or  that  are 
occupied  by  employees  of  the  PHA  and 
units  that  are  used  for  resident  services). 

This  proposed  indicator  has  a  weight 
of  xl. 

Indicator  #6,  Financial  Management 

,  This  proposed  Indicator  combines,  in 
two  components,  indicator  #4,  energy 
consumption;  and  indicator  #9, 
operating  reserves.  The  first  component 
assesses  the  amount  of  cash  reserves  in 
relation  to  total  actual  routine  expenses. 
The  second  component  is  required  only 
if  a  PHA  scores  l^low  a  grade  C  on 
component  #1.  The  Department  is 
offering  two  options  for  component  #2. 
Option  A  compares  energy  and  utility 
expenses  to  the  average  of  those 
expenses  computed  on  a  three  year 
rolling  base;  and  option  B  measures 
whether  or  not  a  PHA  has  conducted  an 
energy  audit  and  implemented  the 
improvements  recommended  as  a  result 
of  the  energy  audit.  PHAs  with  tenant- 
paid  utilities  in  all  their  imits  will  not 
be  assessed  on  energy/utility 
consumption  even  if  they  score  below  a 
grade  C  in  cash  reserves.  The  rationale 
for  measuring  energy  consumption  only 
if  a  PHA  scores  below  a  grade  C  in  the 
first  component  is  that  if  a  PHA  is  in 
good  financial  health,  the  Department 
can  reasonably  conclude  that  energy/ 
utility  usage  is  being  well-managed. 

A  PHA  mat  has  cash  reserves  equal  to 
or  greater  man  10%  of  total  actual 
routine  expenses  will  be  assessed  only 
on  me  cash  reserves  component.  This 
proposed  component  has  a  weight  of  x2. 

Tne  proposed  energy/utility 
component,  option  A,  is  substantially 
different  finm  me  current  energy 
indicator  in  mat  it  includes  water  and 
sewage  usage,  and  me  adjustment  for 
me  heating  degree  day  (HDD)  factor  has 
been  eliminated.  The  elimination  of  me 
HDD  factor  from  me  calculation  of  mis 
component  is  in  accordance  wim  Notice 
PIH  94-81,  dated  November  18, 1994. 
On  October  13, 1994,  a  final  rule  was 
published  in  me  Federal  Register  mat 
eliminated  me  application  of  me  HDD 
factor  for  utility  consumption.  This  rule 
will  first  affect  PHAs  with  fiscal  year 
ending  December  31, 1995. 

As  stated  previously,  option  B  for  me 
energy /utility  component  assesses  me 
conduct  of  an  energy  audit  and  me 
implementation  of  recommendations 
mat  resulted  firom  me  energy  audit.  The 


Department  is  particularly  interested  in 
receiving  comments  regarding  me 
energy/utility  component  to  determine 
what  me  national  preference  is  for  this 
component.  PHAs  are  asked  to  indicate 
whemer  mey  prefer  option  A;  option  B; 
or  the  choice  of  being  able  to  use  eimer 
option  for  meir  PHMAP  certification 
and  assessment. 

This  proposed  component  has  a 
weight  of  xl. 

A  sample  worksheet  for  computing 
component  #1  is  included  as  Appendix 
1  of  this  preamble;  and  two  sample 
worksheets  for  computing  component 
#2  are  included  as  Appendix  2  of  this 
preamble. 

This  proposed  indicator  has  a  weight 
of  xl. 

Indicator  #7,  Resident  Involvement 

PHAs  wim  100  units  or  less  shall  not 
be  assessed  under  this  indicator.  This 
indicator  reflects  me  Department’s  new 
emphasis  on  Section  3  programs  to 
encourage  resident  employment  As  in 
me  current  resident  initiatives  indicator, 
this  indicator  assesses  a  PHA’s  efforts  to 
involve  residents  to  improve  me 
community  in  which  mey  live.  If  me 
PHA  is  participating  in  any  HUD  grants, 
such  as  me  Tenant  Opportunity 
Program,  Youm  Apprenticeship 
Program,  etc.,  mis  component  assesses  a 
PHA’s  success  in  implementing  mese 
programs.  This  proposed  indicator  has  a 
we^t  of  xl. 

Tne  Department  believes  mat 
consumer  satisfaction  is  critical  in 
public  housing,  and  is  in  me  process  of 
conducting  a  national  study  on  me 
issue.  The  Department  is  also  seriously 
considering  including  a  component 
under  this  indicator  that  assesses 
consumer  satisfaction.  Therefore,  HUD 
is  especially  interested  in  receiving 
comments  regarding  whemer  or  not 
PHAs  should  be  required  to  conduct 
resident  surveys  on  a  periodic  basis,  and 
whemer  such  a  survey  should  be 
stemdardized. 

Indicator  #8,  Security 

It  was  HUD’s  intention  mat  PHAs 
wim  100  units  or  less  not  be  assessed 
under  this  indicator,  and  mis  is  stated 
in  me  text  of  me  proposed  rule,  but 
HUD  is  specifically  soliciting  comments 
on  whemer  mis  indicator  should  apply 
to  such  PHAs.  Recognizing  mat  many 
public  housing  communities  are  under 
siege  by  gangs,  violent  criminals  and 
drug  dealers  who  threaten  me  safety  and 
welfare  of  decent,  responsible  residents. 
President  Clinton  has  announced  a 
“One  Strike’’  policy  in  which  people  in 
public  housing  who  engage  in  drug  and 
omer  criminal  activity  will  be  barred 
from  admittance  to  public  housing  or 
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evicted,  as  applicable.  This  policy  is 
supported  by  a  law  recently  passed  by 
Congress  entitled  the  Housing 
Opportunity  Program  Extension  Act  of 
1996  (the  Extension  Act)  (Pub.  L.  104— 
120,  approved  March  28, 1996).  The 
Extension  Act  expands  the  statutory 
authority  of  PHAs  to  keep  persons 
engaged  in  illegal  activities  out  of  public 
housing.  In  fui&erance  of  President 
Clinton’s  policy  and  the  Extension  Act, 
the  Department  is  adding  a  new 
indicator  that  assesses  security.  The 
security  indicator  will  consider  a  PHA’s 
ability  to  perform  such  activities  as: 
Track  crime-related  problems  in  their 
developments;  take  action  with  local 
police  authorities  to  improve  law 
enforcement,  lease  enforcement  and 
crime  prevention;  adopt  and  implement 
tough  applicant  screening  and  resident 
eviction  policies  and  procedures;  and 
meet  goals  under  any  HUD-funded  drug 
prevention  or  crime  reduction  program. 
Although  applicant  screening  and 
resident  eviction  policies  and 
procedures  must  be  tough,  the  proposed 
rule  would  require  such  actions  to  be 
appropriately  taken.  By  using  the  term 
“appropriately”  in  the  text  of  the  rule, 
HUD  intends  to  preserve  PHAs’  ability 
to  act  consistently  with  the  provisions 
of  24  CFR  966.4(5)(i),  Eviction  for 
criminal  activity— (i)  PHA  discretion  to 
consider  circumstances.  'This  proposed 
indicator  has  a  wei^t  of  xl. 

With  respect  to  this  proposed  security 
indicator,  HUD  is  particularly  interested 
in  comments  regarding  the  desirability 
of  holding  PHAs  responsible  for 
demonstrating  systems  to  take  action 
with  local  police  authorities  to  improve 
law  enforcement,  lease  enforcement  and 
crime  prevention.  HUD  believes  that 
such  cooperative  action  is  critical  to 
residents’  well-being,  but  some  have 
expressed  concern  whether  PHAs 
should  be  held  accoimtable  for 
obtaining  cooperation  from  another 
party  (the  police).  In  addition,  HUD 
specifically  invites  comments  regarding 
the  reasonability  of  the  proposed 
component  which  rates  PHAs  based  on 
the  percentage  of  goals  they  have  met  in 
crime  reduction-related  programs. 

Data  Collection — §  901.100 

The  length  of  time  a  PHA  heis  to 
submit  its  form  HUD-50072,  PHMAP 
Certification,  to  the  State/ Area  Office 
has  been  reduced  from  90  days  to  45 
days  after  the  end  of  a  PHA’s  fiscal  year. 
This  change  has  been  made  because 
many  comments  have  stated  that  the 
overall  PHMAP  process  takes  too  long. 
Under  the  current  program,  it  could  be 
a  minimum  of  nine  months  before  a 
PHA  knows  its  final  PHMAP  score  after 
going  through  the  appeal  process.  The 


45  day  period  is  consistent  with  other 
reporting  due  date  requirements,  such 
as  the  submission  of  year-end  financial 
statements  and  the  submission  of  the 
CGP  annual  report.  A  PHA  that  does  not 
submit  its  year-end  reports  in  a  timely 
manner  may  receive  a  grade  of  F  for  the 
applicable  indicators.  PHAs  will  no 
longer  be  allowed  to  submit  past  due 
reports  in  support  of  an  app^  and 
expect  the  appeal  to  be  granted.  State/ 
Area  Offices  will  be  required  by  the 
Department  to  complete  the  PHMAP 
assessments  within  an  additional  45 
days,  thereby  reducing  the  overall  time 
for  the  completion  of  a  PHMAP 
assessment  to  90  days  after  the  end  of 
a  PHA’s  fiscal  year. 

The  reporting  requirements  for  PHAs 
where  management  functions  have  been 
eissumed  by  an  RMC  or  other  alternative 
management  entity  have  been  included 
in  the  regulation.  A  PHA’s  certification 
will  be  required  to  identify  the 
development  and  management 
functions  assiimed  by  the  RMC  or  AME, 
and  the  PHA  will  be  required  to  obtain 
a  certified  questionnaire  fit)m  the  RMC 
or  AME  as  to  the  management  functions 
undertaken  by  the  RMC  or  AME.  The 
RMC’s  or  AME’s  certification  will  be 
required  to  be  approved  by  its  executive 
director  or  chief  executive  officer  of 
whatever  title,  and  the  PHA  will  be 
required  to  submit  the  RMC’s  or  AME’s 
certified  questionnaire  along  with  its 
own  certification. 

Any  alternative  management/PHA 
relationship  is  assessed  imder  the 
PHMAP,  as  discussed  above  in  this 
preamble,  whether  the  alternative 
management  is  an  RMC,  a  receiver, 
private  contractor,  private  manager,  or 
any  other  entity  that  is  under  contract 
with  a  PHA  to  manage  all  or  part  of  its 
operations. 

Guidance  to  PHAs  regarding  how  to 
calculate  each  applicable  indicator  and 
component  will  1m  issued  in  a  handbook 
and/or  guidebook.  Such  issuances  wiU 
coincide  with  the  effective  date  of  any 
changes  to  the  PHMAP. 

Computing  Assessment  Score — 
§901.105 

Indicator  and  Component  Weights 

The  weights  of  some  of  the  indicators 
have  been  reduced  to  simplify  the 
computation  of  a  PHA’s  assessment 
score.  The  total  weights  for  each 
indicator  are  based  on  a  ten-point  scale, 
and  the  highest  score  a  PHA  can  receive 
is  100.  Indicators  receive  a  higher 
weight  primarily  if  they  reflect  a 
management  aspect  closely  .related  to 
the  key  areas  of  the  condition  of  PHA 
stock  and  delivery  of  services  to  PHA 
residents.  On  this  basis,  two  indicators 


are  given  a  weight  of  two:  Vacancies  and 
rents  imcollected.  Two  indicators  are 
given  a  weight  of  one  and  a  half:  Work 
orders  and  resident  initiatives.  The 
remaining  indicators  are  given  a  weight 
of  one:  Modernization,  inspection  of 
imits  and  systems,  and  financial 
management. 

The  weight  of  each  indicator  and 
component  (shown  in  brackets  (]  for 
components  only)  is  as  follows: 

Indicator  #1,  vacancy  percentage  and 

unit  turnaround . x2 

Component  #1,  vacancy  percentage 
and  progress  in  reducing  vacancies 

. . (x2l 

Component  #2,  unit  turnaround  time 

. . . (xl) 


Indicator  #2,  modernization . xl 

Component  #1,  unexpended  funds 
over  three  Federal  fiscal  years 

(FFYs)  old . (xl) 

Component  #2,  timeliness  of  fund 

obligation . (x2] 

Component  #3,  adequacy  of  contract 

administration . {x2] 

Component  #4,  quality  of  the 

physical  work . (x3] 

Component  #5,  adequacy  of  budget 

controls . [xl] 

Indicator  #3,  rents  uncollected . xl.5 

Indicator  #4,  work  orders . xl.5 

Component  #1,  emergency  woric 
orders  completed  in  24  hours  or 

less . (xl) 

Component  #2.  averse  number  of 
days  for  non-emergency  work 

orders  to  be  completed . [x2l 

Indicator  #5,  annual  inspection  of 

units  and  systems . xl 

Component  #1,  annual  inspection  of 

units . . . (xl) 

Component  #2,  annual  inspection  of 

systems . (xl) 

Indicator  #8,  financial  management . xl 

Component  #1,  cash  reserves . [x2] 

Component  #2,  annual  energy/utility 

consumption . (xl) 

Indicator  #7,  resident  involvement . xl 

Component  #1,  resident  involvement 

. . 1x1) 

Indicator  #8,  security . xl 


Physical  Condition  and  Neighborhood 
Environment 

The  overall  PHMAP  score  of  a  PHA 
will  be  adjusted  by  adding  weighted 
points  that  reflect  the  differences  in  the 
difficulty  of  managing  developments 
that  result  from  the  physical  condition 
and/or  the  neighborho^  environment 
of  a  PHA’s  developments. 

Section  502.(j)(l)(I)  requires  that  (i) 
the  Secretary  shall  administer  the 
system  of  evaluating  public  housing 
agencies  flexibly  to  ensure  that  such 
agencies  are  not  penalized  as  a  result  of 
circumstances  beyond  their  control;  and 
(ii)  reflect  in  the  weights  assigned  to  the 
various  indicators  the  differences  in  the 
difficulty  of  managing  individual 
projects  that  result  from  their  physical 
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condition  and  neighborhood 
environment. 

The  E)epartment  believes  that  the 
current  PHMAP  regulation  contains 
substantial  provisions  to  ensure  that 
PHAs  are  not  penalized  for  conditions 
beyond  their  control: 

1.  A  PHA  may  request  a  modification 
of  any  indicator  and/or  component  to 
compensate  for  conditions  beyond  its 
control. 

2.  A  PHA  may  request  the  exclusion 
of  an  indicator  and/or  component  for 
the  same  reason. 

3.  Without  requesting  a  modification, 
the  cvirrent  and  proposed  PHMAP 
regulation  allows  PHAs  to  modify  the 
scoring  calculations  for  certain 
indicators  by  exempting  certain  units. 

4.  There  is  a  two-stage  appeal  process 
available  if  the  PHA  fails  to  find  relief 
imder  paragraphs  one,  two,  and  three, 
above. 

In  view  of  these  already  substantial 
considerations  which  protect  PHAs 
from  being  penalized  for  circumstances 
beyond  their  control,  the  Department  is 
proposing  to  respond  to  item  (ii),  above 
(requiring  the  Department  to  reflect  in 
the  weights  assigned  to  the  various 
indicators  the  difierences  in  the 
difficulty  of  managing  individual 
developments  that  resiilt  from  their 
physical  condition  and/or  their 
neighborhood  environment),  in  a  way 
that  will  fully  comply  with  the  statutory 
language,  but  will  not  make  PHMAP 
substantially  more  complicated,  nor 
place  inordhiate  administrative  burdens 
on  PHAs  and  HUD  staff. 

The  E)epartment  is  proposing  that  the 
legislative  provision  (requiring  the 
Department  to  reflect  in  the  weights 
assigned  to  the  various  indicators  the 
difierences  in  the  difficulty  of  managing 
individual  developments  that  result 
from  their  physical  condition  and/or 
their  neighborhood  environment)  apply 
to  the  following  three  indicators  only. 

1.  Indicator  #1,  vacancy  percentage 
and  unit  turnaround; 

2.  Indicator  #4,  work  orders;  and 

3.  Indicator  #5,  annual  inspection  and 
condition  of  units  and  systems. 

The  definitions  of  physical  condition 
and  neighborhood  environment  are  kept 
as  simple  as  possible  and  meant  to  make 
it  relatively  easy  for  PHAs  to  docmnent. 

1.  Physical  condition:  Refers  to  units 
located  in  developments  over  ten  years 
old  that  require  major  capital 
investment  in  order  to  meet  minimum 
HQS  standards  or  local  codes, 
whichever  is  applicable. 

2.  Neighborhood  environment:  Refers 
to  imits  located  within  developments 
where  the  immediate  surrounding 
neighborhood  (that  is  a  majority  of  the 
census  tracts  on  all  sides  of  the 


development)  has  at  least  51%  of 
families  with  incomes  below  the 
poverty  rate  as  docvunented  by  the  latest 
census  data. 

Any  PHA  with  5%  or  more  of  its  iinits 
subject  to  either  or  both  of  the  above 
conditions  shall,  if  they  so  choose,  be 
issued  a  weighted  PHMAP  score,  based 
solely  upon  the  certification  of  the  PHA, 
in  addition  to  the  regular  PHMAP  score. 


The  additional  wei^t  shall  be 
calculated  as  follows: 

Percent  of  Units  Subject  to  Phys¬ 
ical  Condition  and/or  Neighbor¬ 
hood  Environment:  Extra 

points 

At  least  5%  but  less  than 

10% .  0.5 

At  least  10%  but  less  than 

20%  .  .6 

At  least  20%  but  less  than 

30% .  .7 

At  least  30%  but  less  than 

40% .  .8 

At  least  40%  but  less  than 

50%  .  .9 

At  least  50%  .  1.0 


These  extra  points  wiU  be  added  to 
the  score  (grade)  of  the  indicator(s)  to 
which  these  conditions  may  apply.  A 
PHA  is  required  to  certify  on  form 
HUD-50072,  PHMAP  Certification,  the 
extent  to  which  the  conditions  apply, 
and  to  which  of  the  indicators  the  extra 
scoring  points  should  be  added.  For 
example,  a  PHA  certifying  that  (after 
removing  firom  consideration  all  units 
previously  exempted)  15%  of  its  units 
are  subject  to  the  physical  conditions 
and/or  neighborhood  environment  as 
defined  above,  would  receive  an 
additional  .6  of  a  point  for  the  score  for 
indicator  #1.  If  a  PHA  receives  an 
imweighted  score  of  D  (5  points)  for  this 
indicator,  the  weighted  score  would  be 
5.6  points.  Indicator  #1  has  an  overall 
weight  of  x2,  therefore,  the  weighted 
score  for  the  indicator  would  be  11.2,  as 
opposed  to  the  unwei^ted  score  of  10. 

Developments  that  have  received 
comprehensive  modernization  within 
the  past  ten  years  are  not  eligible  to 
receive  additioned  weight  for  the 
physical  condition  factor.  A  PHA  that 
receives  a  grade  of  A  imder  indicators 
#4  and  #5  (without  additional  points) 
may  not  claim  the  additional  weight  for 
indicator  #1  since  the  physical 
condition  of  its  developments  is  not 
applicable.  None  of  the  weighted 
infficators  may  have  a  score  that  is  more 
than  its  total  weighted  points,  including 
the  additional  point,  or  fraction  thereof, 
awarded  for  weighting. 

PHAs  would  be  expected  to  maintain 
supporting  documentation  to  show  how 
they  arrived  at  the  number  and 
percentage  of  imits  out  of  their  total 
inventory  that  are  subject  to  additional 


weighting.  If  the  basis  were 
nei^borhood  environment,  the  PHA 
would  have  on  file  the  appropriate  maps 
showing  the  census  tracts  surrounding 
the  development(s)  in  question  with 
supporting  census  data  showing  the 
level  of  poverty.  Units  that  fall  into  this 
category  but  which  have  already  been 
removed  from  consideration  for  other 
reasons  (permitted  exemptions  and 
modifications  and/or  exclusions)  shall 
not  be  counted  in  this  calculation.  For 
example,  a  unit  that  has  been  removed 
from  the  adjusted  vacancy  calculation 
because  it  is  imdergoing  modernization 
shall  not  also  be  coimted  as  a  unit 
subject  to  this  provision.  For  the 
physical  condition  factor,  a  PHA  would 
have  to  maintain  documentation 
showing  the  age  and  condition  of  the 
units  and  the  record  of  capital 
improvements,  indicating  that  these 
particular  units  have  not  received 
comprehensive  modernization.  They 
would  also  have  to  document  that  in  all 
cases,  imits  that  had  been  exempted  for 
other  reasons  were  not  included  in  the 
calculation. 

PHA  Score  and  Status — §  901 .115 

This  section  has  been  revised  to  state 
that  a  PHA  shall  not  be  designated  as  a 
high  performer  if  it  scores  below  a  grade 
of  C  for  any  indicator. 

A  new  provision,  recommended  by 
the  Office  of  Management  and  Budget  in 
the  course  of  the  review  of  this 
proposed  rule  in  accordance  with 
Executive  Order  12866,  would  require 
each  PHA  to  post  a  notice  of  its  PHMAP 
score  and  status  in  appropriate 
conspicuous  and  accessible  locations  in 
its  offices  and  in  each  of  its 
developments  within  two  weeks  of 
receipt  of  the  score  and  status.  In 
addition,  HUD  would  publish  every 
PHA’s  score  and  status  in  the  Federal 
Register. 

State/Area  Office  Functions — §  901.120 

Section  901.125,  Regional 
Administrator  functions,  has  been 
eliminated  from  this  proposed  rule  as  a 
result  of  the  reorganization  of  the 
Department  and  the  redelegation  of 
auffiority  to  State/ Area  Offices. 
Applicable  functions  have  been 
included  in  this  portion  of  the 
regulation. 

This  section  will  require  a  State/ Area 
Office  to  notify  a  PHA  of  its  PHMAP 
score  and  the  grade  of  the  RMC  or  AME 
(if  any)  assuming  management  functions 
at  any  of  the  PHA’s  developments,  and 
will  require  a  PHA  to  notify  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  the  RMC  or 
AME  (if  any)  of  the  RMCVAME’s  grades. 
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PHA  Right  of  Appeal — §  901.125 
Former  Regional  Administrator 
functions  that  are  applicable  have  been 
included  in  this  portion  of  the 
regulation. 

Incentives — §  901.130 

All  high-  and  standard-performing 
PHAs  have  been  afforded  substantial 
relief  by  the  Department  and  this 
section  of  the  regulation  has  been 
revised  to  reflect  the  available  relief. 

This  section  also  includes  recognition  of 
RMCs  that  receive  a  grade  of  A  on  each 
of  the  indicators  for  which  they  are 
assessed. 

Memorandum  of  Agreement — §901.140 

The  scope  of  the  Memorandum  of 
Agreement  (MOA)  may  vary  depenchng 
upon  the  extent  of  the  problems  present 
in  the  PHA,  and  now  provides  for  the 
inclusion  of  other  relevant  areas 
identified  as  problematic,  i.e.,  areas 
other  than  deficient  PHMAP  indicators. 
The  Department  believes  that  the  use  of 
one  document  to  track  troubled  and 
mod-troubled  PHA  progress  is  in  the 
best  interest  of  PHAs  and  the 
Department. 

Upon  designation  of  a  large  PHA 
(1250  or  more  imits  imder  management) 
as  troubled,  the  State/ Area  Office  shall 
make  a  referral  to  HUD  Headqueirters  for 
appropriate  recovery  intervention  and 
the  execution  of  an  MOA  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Improvement  Plan — §  901.145 

The  option  of  requiring  RMCs  or 
AMEs  to  develop  an  improvement  plan 
is  included  in  the  regulation.  As  with  a 
PHA,  if  an  RMC  or  AME  receives  a  D  or 
E  in  any  indicator,  the  State/ Area  Office 
may  require  an  RMC  or  AME  to  develop 
an  improvement  plan.  If  an  RMC  or 
AME  receives  an  F  in  any  indicator,  the 
State/ Area  Office  shall  require  an  RMC 
or  AME  to  develop  an  improvement 
plan. 

Resident  Participation  in  Competitive 
Proposals  and  Resident  Petitions, 

§§  901.220  and  901.225 

The  statutory  authority  for  the 
PHMAP  is  section  6(j)  of  the  1937  Act. 
Section  113  of  HCDA  1992  amends 
section  6(j)(3)(A)  of  the  1937  Act  (42 
U.S.C.  1437d(j)(3)(A)),  which  deals  with 
the  actions  that  may  be  taken  upon  the 
occurrence  of  a  substantial  default  by  a 
PHA. 

Section  113(b)(1)  amends  1937  Act 
section  6(j)(3)(A)(i),  which  permits  the 
Department  to  solicit  competitive  ' 
proposals  fium  other  PHAs  and  private 
housing  management  agents  (which  may 
be  selected  by  existing  residents)  to 


manage  the  housing  administered  by  a 
PHA  in  substantial  default,  by  allowing 
residents  the  opportimity  to  participate 
in  the  selection  process  through 
administrative  procedures  established 
by  the  Department.  These 
administrative  procedures  are  being 
proposed  in  this  rule. 

This  proposed  rule  would  provide  in 
§  901.220  that  when  a  competitive 
proposal  to  manage  the  housing  of  a 
PHA  in  substantial  default  is  solicited  in 
a  Request  for  Proposals  (RFP),  the  PHA 
would  be  required  to  post  a  notice  and 
a  copy  of  the  RFP  on  the  premises  of 
each  housing  development  subject  to 
new  management  under  the  RFT  for  the 
purposes  of  notifying  affected  residents. 
Residents  would  be  required  to  notify 
HUD  by  the  RFP’s  application  due  date 
of  their  interest  in  participating  in  the 
selection  process.  In  order  to 
participate,  the  total  number  of 
residents  that  notify  HUD  must  equal  at 
least  five  percent  of  the  PHA’s  residents, 
or  the  notification  of  interest  must  be 
from  an  organization  or  organizations  of 
residents  whose  membership  must 
equal  at  least  five  percent  of  the  PHA’s 
residents.  Because  of  the  urgency  that  is 
appropriately  present  when  the 
extraordinary  measure  of  selecting  new 
management  for  a  PHA  in  substantial 
default  must  be  taken,  the  Department 
has  determined  that  this  minimal  five 
percent  showing  of  resident  concern  is 
necessary  to  justify  the  additional 
selection  procedures  required  by 
resident  participation. 

If  the  required  number  of  interested 
residents  notify  HUD,  a  minimum  of 
one  resident  may  be  invited  to  serve  as 
an  advisory  member  on  the  evaluation 
panel  that  will  review  the  applications 
in  accordance  with  applicable 
procurement  procediires.  Resident 
advisory  member(s)  are  subject  to  all 
applicable  confidentiality  and 
disclosiire  restrictions. 

Section  113(b)(5)  allows  the  residents 
of  a  PHA  designate  as  troubled  to 
petition  the  Department  to  take  any  of 
the  remedial  actions  listed  imder 
subparagraph  6(j)(3)(A)  of  the  1937  Act. 
The  Department  is  required  to  respond 
to  such  petitions  in  a  timely  manner 
with  a  written  description  of  the 
actions,  if  any,  the  Department  plans  to 
take,  and,  where  applicable,  explain 
why  such  actions  differ  firom  the  course 
proposed  by  the  residents.  As  with  the 
procedure  for  permitting  residents  to 
participate  in  the  selection  of 
management  agents,  the  proposed  rule 
would  require,  at  §  901.225,  that  the 
petition  has  the  support  of  at  least  five 
percent  of  the  troubled  PHA’s  residents. 


Substantial  Default  and  Intervention 
Procedures.  §§901.200—901.215 

This  proposed  rule  adds  language  that 
would  require  the  Department  to  take 
action  regarding  troubled  PHAs  or 
AMEs  that  have  not  improved  their 
management  performance  over  a 
specified  period  of  time.  The  current 
PHMAP  regulation  has  a  wide  variety  of 
options  for  dealing  with  troubled  PHAs 
subsequent  to  a  finding  of  substantial 
default.  What  the  current  regulation 
does  not  have  is  a  bvult-in  time  frame 
that  would  require  the  Department  to 
make  a  finding  of  substantial  breach  or 
default,  or  request  a  coiul-ordered 
receivership.  Therefore,  imder 
§  901.200(c),  the  Department  will  be 
reqiiired  to  declare  a  troubled  PHA  or 
At^  in  substantial  breach  or  default  if 
a  PHA  does  not  show  significant 
improvement  (10  point  increase)  in  its 
PHMAP  score  within  one  year.  A  PHA 
or  AME  will  be  notified  of  such  action 
in  accordance  with  §  901.205(c). 

A  PHA  or  AME  may  waive,  in  writing, 
receipt  of  explicit  notice  bum  HUD  as 
to  a  finding  of  substantial  default,  and 
volimtarily  consent  to  a  determination 
of  substantial  default.  The  PHA  or  AME 
would  concur  on  the  existence  of 
substantial  defaffit  conditions  which 
can  be  remedied  by  technical  assistance. 
At  that  time,  the  Department  would 
immediately  proceed  with  interventions 
as  provided  in  §  901.210,  including  the 
provision  of  technical  assistance 
necessary  to  address  identified 
deficiencies.  In  such  a  case,  the  PHA  or 
AME  shall  provide  the  Department  with 
written  assurances  that  all  deficiencies 
will  be  addressed  by  the  PHA  or  AME. 

The  affect  of  this  proposal  would  be 
that  chronically  trouble  PHAs  or  AMEs 
would  be  subject  to  immediate 
intervention  %  the  Department.  Section 
901.210(a)  of  the  current  PHMAP 
regulation  gives  a  PHA  an  opportimity 
to  initiate  corrective  action  to  resolve 
identified  deficiencies.  Section 
901.210(c)  of  the  current  PHMAP  rule 
requires  a  PHA  to  demonstrate  (in  no 
more  than  30  days)  that  the 
Department’s  finding  of  substantial 
breach  or  default  is  incorrect.  The 
burden  of  proof  is  placed  upon  the  PHA. 
The  rationale  is  that  trouble  PHAs 
have  already  had  more  than  adequate 
time  to  implement  corrective  action,  or 
will  have  at  least  one  year  bum  the  time 
of  initial  troubled  designation. 

This  approach  essentially  uses  the 
regulation  that  has  been  in  place  for 
years.  The  only  difference  is  that  the 
Department  would  be  required  to 
impose  the  existing  standard.  The  only 
new  performance  standard  rests  upon 
the  Department,  not  the  PHA  or  AME. 
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A  new  §  901.235,  Technical  Request  for  Comments  decides  to  demolish  nonviable  units 

assistance,  has  been  added  to  address  •j^g  Department  recognizes  that  rather  than  to  program  these  nonviable 

situations  where  a  substantial  default  is  PHMAP  scores  should  not  be  units  for  modernization  in  quest  of  a 

likely  to  occur  if  deficiencies  are  not  interpreted  as  the  sole  determinant  of  better  PHMAP  score.  When  a  PHA 

addressed,  and  to  ensme  that  a  PHA  or  housing  agency  performance.  While  makes  the  “right”  decision,  it  should  be 

AME  that  has  just  been  removed  from  PHMAP  is  an  important  yardstick  to  commended,  not  punished.  Therefore, 

troubled  status  will  not  become  troubled  measure  PHA  performance,  it  should  the  Department  is  particularly  interested 

again  within  a  two  year  period.  not  be  the  sole  driving  force  behind  in  receiving  comments  concerning  ways 

PHA  actions.  Sometimes  a  PHA  should  in  which  PHAs  can  receive  positive 
do  the  “right”  thing  and  receive  a  lower  recognition  within  the  context  of  this 
PHMAP  score.  For  example,  a  PHA  regulation  for  making  the  right  decision. 

Appendix  1.— Sample  Worksheet— Indicator  #6,  Cash  And  Operating  Expenses 

(Analysis  of  available  cash,  examination  of  operating  expenses/available  cash] 

PHA  Name;  FYE 

To  estimate  cash  available  at  fiscal  year  end  for  routine  operating  expenditures. 

Current  Assets 

1:  Baiarx:e  of  Cash  and  Investment  Accounts  at  fiscal  year  end.  Do  not  include  the  balance  of  cash  accounts  that  are  re¬ 
stricted  to  a  specific  purpose  arxi  are,  therefore,  rxit  available  for  routine  operating  expenditure  purposes  (e.g.,  rtKxlemiza- 
tion  accounts,  security  deposit  accounts,  escrow  accounts,  homebuyer  reserves,  t^acement  reserves,  etc.). 

(a)  General  Fund  Account  1 1 1 1.1 . 

(b)  Petty  Cash,  Account  1 1 17 . 

(c)  Investments,  Account  1162 . . . 

(di  Other  (descrfee) . . . 

2.  Add  Accounts  Receivable  and  Advances  that  are  due  for  the  period  covered  and  can  be  collected  within  the  next  30  days. 

(a)  Tenants/homebuyers  . 

(b)  HUD  Contributions  receivable  for  Operating  Subsidy . 

(c)  InterfuTKl  accounts  receivable  due  from  other  ACCs  . 

(dt  Other  Receivables  (describe)  . 

3.  Total  Current  Assets  (add  items  1  aixJ  2) . 

Current  Liabiities 

4.  Liabilities  payable  within  30  days  after  fiscal  period  erxls. 

(sO  Vendors/contractors,  Account  2111  . . . 

(b)  Payroll  deductions  arxl  contributions.  Account  2117  . 

(c)  Arrtounts  due  to  HUD  for  subsidy  adjustment  residual  receipts.  Account  2118  . 

(cfl  Accrued  Expenses  (e.g.,  utilities,  payroll,  PILOT) . 

(c)  InterfuTKl  accounts  payable  due  to  other  ACCs  . . . 

{di  Other  current  obligations  (describe)  . 

5.  Total  Current  Liabilities  (Add  items  4(a)  through  4(d)) . 

6.  Available  Cash  (Deficiericy)  (Line  3  Minus  Line  5) . 

7.  Total  Routine  Expenses  (line  520,  form  HUD-62599) . 

8.  Cash  Reserves  divided  Total  Actual  Routine  Expenses  (Line  6  divided  by  Line  7) . . . 

Appendix  2.— Sample  Worksheet— Indicator  #6,  Energy/Utility  Consumption  Option  A 

[Annual  energy/utility  consumption,  as  compared  to  the  average  of  the  three  years’  rolling  base  consumption] 


L  FYE 

1.  Total  energy/utility  cost  in  fiscal  year  for  which  adjustment  is  requested  (form  HUD-62722B,  line  13,  column  3):  .  $ 

2.  Costs  of  estimated  energy/utility  consumption  at  average  rate  for  appropriate  PHA  fiscal  year  (form  HUD-52722B,  line  17, 

column  3):  .  $ 

3.  Costs  of  actual  energy/utility  consumption  cfivided  by  costs  of  estimated  energy/utility  consumption  (line  1  divided  by  line  2):  $ 

4.  Subtract  1 .00  from  line  3  and  multiply  the  remainder  by  100  to  calculate  the  percentage  of  increase  or  decrease.  For  exanrv 

ple;  . . . . . . .  % 

If  line  3  equals  .95,  then  .95  minus  1.00  equals  -.05  x  100  a  5%  decrease;  or. 

If  line  3  equals  1.15,  then  1.15  minus  1.00  equals  .15  x  100  >  a  15%  increase. 


Source:  Most  recent  form  HUD-52722B,  Adjustment  for  Utility  Con^mption  and  Rates. 

Sample  Worksheet— Indicator  #6,  Energy  Consumption  Option  B 

'  [Energy  audit  and  implementation  of  recommendations] 

PHA:  FYE 

Grade  Response 

Grade  A:  The  PHA  has  completed  its  energy  audit  and  h^ls  implemented  all  of  the  recommendations  determined  to  be  cost  effec¬ 
tive. 

Grade  C:  The  PHA  has  completed  its  energy  audit  and  is  in  the  process  of  implementing  all  of  the  recommendations. 

Grade  F:  The  PHA  has  rrot  completed  its  energy  audit,  or  has  not  implemented  all  of  the  recommendations. 

Source:  PHA’s  energy  audit  and/or  maintenance  plan. 
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PHA/RMC/AME  has  implemented  procedures  and  can  document  that  it  appropriately  screens  out  and  denies  admission  to 
public  housing  applicants  with  a  history  of  criminal  activity  involving  crimes  to  persons  or  property  and/or  other  criminai  acts 

that  would  adversely  affect  the  health,  safety  or  welfare  of  other  residents  (enter  Yes  or  No)  . 

PHA  Board,  by  resolution,  has  adopted  policies  that  appropriately  evict  a  public  housing  rdSident  who  engages  in  any  criminal 
activity  that  threatens  the  health,  safety,  or  right  to  peaceful  enjoyment  of  the  premises  by  other  residents;  engages  in  any 
drug-related  criminal  activity  (as  defined  at  section  6(1)  of  the  1937  Act  [42  U.S.C.  1437d(l)])  on  or  off  the  PHA’s  property;  or 
who  the  PHA  has  reasonable  cause  to  believe  abuses  alcohol  in  such  a  way  that  may  interfere  with  the  health,  safety,  or 

right  to  peaceful  enjoyment  of  the  premises  by  other  residents  (enter  Yes  or  No) . 

PHA/RMC/AME  has  im^mented  procedures  and  can  document  that  it  appropriately  evicts  a  public  housing  resident  who  en¬ 
gages  in  any  criminal  activity  that  threatens  the  health,  safety,  or  right  to  peaceful  enjoyment  of  the  premises  by  other  resi¬ 
dents;  engages  in  any  drug-related  crimirKil  activity  (as  defin^  at  section  6(1)  of  the  1937  Act  [42  U.S.C.  1437d(l)])  on  or  off 
the  PHA’s  property;  or  who  the  PHA  has  reasonable  cause  to  believe  abuses  alcohol  in  such  a  way  that  may  irrterfere  with 

the  health,  safety,  or  right  to  peaceful  enjoyment  of  the  premises  by  other  residents  (enter  Yes  or  No) . 

If  the  PHA/RMC/AME  has  any  special  dn^  prevention  program  or  crime  reduction  program  funded  by  any  HUD  funds,  the 
percent  of  goals  being  met  under  the  implementation  plan  for  any  arxl  all  programs  (enter  percent)  .  % 


V.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Regulatory  Planning  and  Review 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12866,  issued  by  the  President  on 
September  30, 1993  (58  FR  51735, 
October  4, 1993).  Any  changes  to  the 
proposed  rule  resulting  from  this  review 
are  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Regulatory  Flexibility  Act 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and. in  so  doing  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  establishes  management 
assessment  criteria  for  PHAs.  HUD  does 
not  anticipate  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  since  the  proposed  rule 
establishes  management  assessment 
criteria  which  will  be  utilized  by  State/ 
Area  Offices  for  monitoring  purposes 
and  the  provision  of  technical  assistance 
to  PHAs. 

Federalism 

The  funeral  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 


their  poUtical  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  The  proposed  rule 
is  intended  to  promote  good 
management  practices  by  including,  in 
HUD’s  relationship  with  PHAs, 
continuing  review  of  PHAs’  compUance 
with  edready  existing  requirements.  In 
addition,  the  proposed  rule  carries  out, 
as  unobtrusively  as  possible,  a  Federal 
statutory  mandate.  The  proposed  rule 
does  not  create  any  new  significant 
requirements  of  its  own.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order. 

Family  Impact 

The  (General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
proposed  rule  involves  requirements  for 
management  assessment  of  PHAs.  Any 
effect  on  the  family  would  be  indirect. 
To  the  extent  families  in  public  housing 
will  be  affected,  the  impact  of  the 
proposed  rule’s  requirements  is 
expected  to  be  a  positive  one. 

List  of  Subjects  in  24  CFR  Part  901 
Administrative  practice  and 
procedures.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  part  901  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  as  follows: 

PART  901— PUBLIC  HOUSING 
MANAGEMENT  ASSESSMENT 
PROGRAM 

Sec. 

901.1  Purpose  and  applicability. 

901.5  Definitions. 

901.10  Indicator  #1,  vacancy  rate  and  unit 
turnaround  time. 

901 . 1 5  Indicator  #2 ,  modernization. 


901.20  Indicator  #3,  rents  uncollected. 
901.25  Indicator  #4,  work  orders. 

901.30  Indicator  #5,  annual  inspection  of 
units  and  systems. 

901.35  Indicator  #6,  financial  management. 
901.40  Indicator  #7,  resident  involvement. 
901.45  Indicator  #8,  security. 

901.100  Data  collection. 

901.105  Computing  assessment  score. 
901.110  PHA  request  for  exclusion  or 
modification  of  an  indicator  or 
component. 

901.115  PHA  score  and  status. 

901.120  State/ Area  Office  functions. 

901.125  PHA  right  of  appeal. 

901.130  Incentives. 

901.135  Memorandum  of  Agreement. 
901.140  Removal  fiom  troubled  status  and 
mod-troubled  status. 

901.145  Improvement  Plan. 

901.150  PHAs  troubled  with  respect  to  the 
program  under  section  14  (mod-troubled 
PHAs). 

901.155  PHMAP  public  record. 

901.200  Events  or  conditions  that  constitute 
substantial  default. 

901.205  Notice  and  response. 

901.210  Interventions. 

901.215  Contracting  and  funding. 

901.220  Resident  participation  in 

competitive  proposals  to  manage  the 
housing  of  a  PHA. 

901,225  Resident  petitions  for  remedial 
action. 

901.230  Receivership. 

901.235  Technical  assistance. 

Authority:  42  U.S.C.  1437d(j)  and  3535(d). 

§901.1  Purpose  and  applicability. 

(a)  Purpose.  This  part  establishes  the 
Pubhc  Housing  Management 
Assessment  Program  (PHMAP)  to 
implement  and  augment  section  6(j)  of 
the  1937  Act  (42  U.S.C.  1437d).  PHMAP 
provides  policies  and  procedures  to 
identify  public  housing  agency  (PHA), 
resident  management  corporation 
(RMC),  and  alternative  management 
entity  (AME)  management  capabilities 
and  deficiencies,  recognize  high- 
performing  PHAs,  designate  criteria  for 
defining  troubled  PHAs  and  PHAs  that 
are  troubled  with  resp>ect  to  the  program 
imder  section  14  (Public  Housing 
Modernization  Program),  and  improve 
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the  management  practices  of  troubled 
PHAs  and  mod-troubled  PHAs. 

(b)  Appliccbility. 

(1)  The  provisions  of  this  part  apply 
to  PHAs  and  RMCs  as  noted  in  the 
sections  of  this  part. 

(2)  When  a  PHA’s  management 
functions  have  been  assiuned  by  an 
AME: 

(i)  If  the  AME  assumes  only  a  portion 
of  the  PHA’s  management  functions,  the 
provisions  of  this  part  that  apply  to 
RMCs  apply  to  the  AME;  or 

(ii)  If  the  AME  assumes  all,  or 
substantially  all,  of  the  PHA’s 
management  functions,  the  provisions 
of  this  part  that  apply  to  PHAs  apply  to 
the  AME. 

(3)  To  ensure  quality  management 
results  from  a  contract  between  an  AME 
and  a  PHA,  or  between  an  AME  and 
HUD,  minimum  performance  criteria 
that  relate  to  the  PHMAP  indicators,  as 
applicable,  should  be  included  in  such 
contract.  Failure  to  meet  the 
performance  criteria  would  be  a  basis 
for  termination  of  the  contract. 

However,  even  in  the  absence  of  explicit 
contractual  provisions,  this  part  applies 
to  AMEs  in  accordance  with  paragraph 
(b)(2)  of  this  section. 

§  901 .5  Definitions. 

Actual  vacancy  rate  is  the  vacancy 
rate  calculated  without  any  adjustments. 
It  is  calculated  by  dividing  the  total 
number  of  vacancy  days  in  the  fiscal 
year  by  the  total  numlrar  of  unit  days 
available  in  the  fiscal  year. 

Adjusted  vacancy  rate  is  the  vacancy 
rate  calculated  after  excluding  the 
vacancy  days  that  are  exempted  for  any 
of  the  eligible  reasons.  It  is  calculated  by 
dividing  the  total  number  of  adjusted 
vacancy  days  in  the  fiscal  year  by  the 
total  niunber  of  unit  days  available  in 
the  fiscal  year. 

Alternative  management  entity  (AME) 
is  a  receiver,  private  contractor,  private 
manager,  or  any  other  entity  that  is 
under  contract  with  a  PHA,  or  that  is 
otherwise  duly  appointed  or  contracted 
(for  example,  by  com!  order  or  agency 
action),  to  manage  all  or  part  of  a  PHA’s 
operations.  Depending  upon  the  scope 
of  PHA  management  functions  assiuned 
by  the  AME,  in  accordance  with 
§  901.1(b)(2),  the  AME  is  treated  as  a 
PHA  or  an  RMC  for  purposes  of  this  part 
and,  as  appropriate,  the  terms  PHA  and 
RMC  include  AME. 

Annual  average  is  an  average 
computed  firom  data  from  a  PHA’s 
immediate  past  fiscal  year  for  applicable 
indicators. 

Approved  demolition  and/or 
disposition  program  e^dsts  when  a 
PHA’s  application  for  demolition  and/or 
disposition  of  low-rent  public  housing 


units  has  received  ivritten  approval 
from  HUD. 

Approved  funded,  on-schedule 
annual  modernization  program  includes 
any  modernization  program,  funded  out 
of  the  Comprehensive  Grant  Program 
(CGP),  the  Comprehensive  Improvement 
Assistance  Program  (CIAP),  the  Vacancy 
Reduction  Program  (VRP),  the  Hope  VI 
Program,  or  any  other  source,  if  a  PHA 
is  in  conformance  with  its  current 
implementation  schedule  as  approved 
by  the  PHA  Board  of  Commissioners 
and/or  HUD. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  of  the  Department. 

Available  unit  is  a  dwelfing  imit 
(occupied  or  vacant)  under  a  PHA’s 
Annual  Contributions  Contract. 

Average  turnaround  time  is  the 
annual  average  of  the  total  number  of 
turnaround  days  between  the  move-out 
date  (whenever  that  occurred,  including 
in  some  previous  fiscal  year)  and  the 
date  a  new  lease  takes  efiect.  Each  time 
an  individual  unit  is  re-occupied 
(turned  around)  during  the  fiscal  year, 
the  turnaround  days  for  that  unit  shall 
be  counted  in  the  turnaround  time. 
Average  tiumaroimd  time  is  calculated 
by  dividing  the  total  turnaround  days 
for  all  units  re-occupied  during  the 
fiscal  year  by  the  total  number  of  units 
re-occupied  during  the  immediate  past 
fiscal  year. 

Cash  reserves  is  cash  available  at  the 
end  of  an  annual  reporting  period  after 
all  necessary  expenses  of  a  PHA/ 
development  have  been  paid  or  funds 
have  been  set-£iside  for  such  payment. 
The  cash  reserve  computation  takes  into 
consideration  both  short-term  accounts 
receivable  and  accounts  payable. 

Confirmatory  review  is  an  on-site 
review  for  the  purposes  of  State/ Area 
Office  verification  of  the  performance 
level  of  a  PHA,  the  accuracy  of  the  data 
certified  to  by  a  PHA,  and  ^e  accuracy 
of  the  data  derived  from  State/ Area 
Office  files. 

Correct  means  to  improve 
performance  in  an  indicator  to  a  level  of 
grade  “C”  or  better. 

Current  dwelling  rent  charged  refers 
to  the  resident  dwelling  rent  charges 
reflected  in  the  monthly  rent  roll(s),  and 
excludes  retroactive  rent  charges, 
maintenance  charges,  excess  utility 
charges,  late  charges,  and  any  other 
charges  not  specifically  identified  as 
dwelling  rent. 

Cyclical  work  orders  are  work  orders 
issued  for  the  performance  of  routine 
maintenance  work  that  is  done  in  the 
same  way  at  regular  intervals.  Examples 
of  cyclical  work  include,  but  are  not 
limited  to,  mopping  hallways:  picking 
up  Utter;  cleaning  a  trash  compactor; 


changing  Ught  bulbs  in  an  entryway:  etc 
(Cyclical  work  orders  should  not  be 
confused  with  preventive  maintenance 
work  orders.) 

Deficiency  means  any  grade  below 
“C”  in  an  indicator  or  component. 

Emergency  means  physical  work 
items  that  pose  an  immediate  threat  to 
Ufe,  health,  safety,  or  property,  or  that 
are  related  to  fire  safety. 

Emergency’ status  abated  means  that 
an  emergency  work  order  is  either  fully 
completed,  or  the  emergency  condition 
is  temporarily  eliminated  and  no  longer 
poses  an  immediate  threat.  If  the  work 
cannot  be  completed,  emergency  status 
can  be  abated  by  transferring  the 
resident  away  ^m  the  emergency 
situation. 

Emergency  work  order  is  a  work 
order,  ^m  any  source,  that  involves  a 
circumstance  that  poses  an  immediate 
threat  to  Ufe,  health,  safety  or  property, 
or  that  is  related  to  fire  safety. 

HQS  means  Housing  QuaUty 
Standards  as  set  forth  at  24  CFR  882.109 
and  amended  by  the  Lead-Based  Paint 
regulation  at  24  CTR  part  35. 

Indicators  means  the  major  categories 
of  PHA  management  functions  that  are 
examined  imder  this  program  for 
assessment  purposes.  The  Ust  of 
individual  mdicators  and  the  way  they 
are  graded  is  provided  in  §§  901.10 
through  901.45. 

Local  occupancy/housing  codes  are 
the  minimum  standards  for  human 
occupancy,  if  any,  as  defined  by  the 
local  ordinance(s)  of  the  jurisdiction  in 
which  the  housing  is  located. 

Major  systems  include,  but  are  not 
limited  to,  structural/building  envelop>es 
which  include  roofing,  walls,  windows, 
hardware,  flashings  and  caulking; 
mechanical  systems  which  include 
heating,  ventilation,  air  conditioning, 
plumbing,  drainage,  underground 
utiUties  (gas,  electrical  and  water),  and 
fuel  storage  tanks;  electrical  systems 
which  include  underground  systems, 
above  groimd  systems,  elevators, 
emergency  generators,  door  bells, 
electronic  security  devices,  fire  alarms, 
smoke  alarms,  outdoor  lighting,  and 
indoor  lighting  (halls,  stairwells,  pubUc 
areas  and  exit  signs);  and  transformers. 

Memorandum  of  Agreement  (MOA)  is 
a  binding  contractual  agreement 
between  a  PHA  and  HUD,  required  for 
each  PHA  designated  as  troubled  and/or 
mod-troubled.  The  MOA  sets  forth 
target  dates,  strategies  and  incentives  for 
improving  management  performance;  * 
and  provides  sanctions  if  performance 
does  not  result. 

Non-emergency  work  order  is  any 
work  order  that  covers  a  situation  that 
is  not  an  immediate  threat  to  life. 
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health,  safety,  or  property,  or  that  is 
unrelated  to  fire  safety. 

Percentage  of  emergency  work  orders 
completed  within  24  hours  is  the  ratio 
of  emergency  work  orders  completed  in 
24  hours  to  the  total  number  of 
emergency  work  orders.  The  formula  for 
calciUating  this  ratio  is:  total  emergency 
work  orders  completed  (or  emergency 
status  abated)  in  24  horn's  or  less, 
divided  by  the  total  number  of 
emergency  work  orders. 

Percentage  of  rents  uncollected  is  the 
proportion  of  current  dwelling  rent  that 
was  billed  during  the  assessment  year, 
but  not  collected  during  the  assessment 
year.  The  calculation  is  made  as  of  the 
close  of  business  on  the  last  business 
day  of  the  fiscal  year.  It  is  calculated  by 
subtracting  the  total  dwelling  rent 
collected  in  the  immediate  past  fiscal 
year  from  the  total  dwelling  rent  billed 
in  the  immediate  past  fiscal  year  to 
determine  the  amoimt  of  rents 
uncollected;  and  dividing  the  amoimt  of 
rents  uncollected  by  the  total  dwelling 
rent  billed. 

PHA  means  a  public  housing  agency. 
As  appropriate  in  accordance  with 
§  901.1(b)(2),  PHA  also  includes  AME. 

PHA-generated  work  order  is  any 
work  order  that  is  issued  in  response  to 
a  request  from  within  the  PHA 
administration. 

Preventive  maintenance  program  is  a 
program  under  which  certain 
maintenance  procedures  are 
systematically  performed  at  regular 
intervals  to  prevent  premature 
deterioration  of  buildings  and  systems. 
The  program  is  developi^  and  regularly 
updated  by  the  PHA,  and  fully 
documents  what  work  is  to  be 
performed  and  at  what  intervals.  The 
program  includes  a  system  for  tracking 
the  performance  of  preventive 
maintenance  work. 

Preventive  maintenance  work  order  is 
any  work  done  on  a  regularly  scheduled 
basis  in  order  to  prevent  deterioration  or 
breakdowns  in  individual  units  or  major 
systems. 

Reduced  actual  vacancy  rate  in  the 
previous  three  years  is  a  comparison  of 
the  vacancy  rate  in  the  PHMAP 
assessment  year  (the  immediate  past 
fiscal  year)  to  the  vacancy  rate  in  the 
first  year  of  the  previous  three  year 
period.  It  is  calculated  by  subtracting 
the  vacancy  rate  in  the  assessment  year 
from  the  vacancy  rate  in  the  earlier  year. 

Reduced  the  average  time  it  took  to 
complete  work  orders  over  the  previous 
three  years  is  a  comparison  of  the 
average  time  it  took  to  complete  work 
orders  in  the  PHMAP  assessment  year 
(the  immediate  past  fiscal  year)  to  the 
average  time  it  took  to  complete  work 
orders  in  the  first  year  of  the  previous 


three  year  period.  It  is  calculated  by 
subtracting  the  average  time  it  took  to 
complete  work  orders  in  the  PHMAP 
assessment  year  from  the  average  time  it 
took  to  complete  work  orders  in  the 
earlier  year. 

Rents  uncollected  means  unpaid 
resident  dwelling  rent  for  residents  in 
possession. 

Resident-generated  work  order  is  a 
work  order  issued  by  a  PHA  in  response 
to  a  request  from  a  lease  holder  or 
family  member  of  a  lease  holder. 

Resident  management  corporation 
(RMQ  means  the  entity  that  proposes  to 
enter  into,  or  that  enters  into,  a 
management  contract  with  a  PHA  in 
accordance  with  24  CFR  964.120.  As 
appropriate  in  accordance  with 
§  901.1^)(2),  RMC  also  includes  AME. 

Routine  operating  expenses  are  all 
expenses  which  £u«  normal,  recurring 
fiscal  year  expenditures.  Routine 
expenses  exclude  those  expenditures 
that  are  not  normal  fiscal  year 
expenditures  and  those  that  clearly 
represent  work  of  such  a  substantial 
nature  that  the  expense  is  clearly  not  a 
routine  occurrence. 

Standards  equivalent  to  HQS  are 
housing/occupancy  inspection 
standards  that  are  equal  to  HUD’s 
Section  8  HQS. 

Substanti^  default  means  a  PHA  is 
determined  by  the  Department  to  be  in 
violation  of  statutory,  regulatory  or 
contractual  provisions  or  requirements, 
whether  or  not  these  violations  would 
constitute  a  substantial  default  or  a 
substantial  breach  imder  explicit 
provisions  of  the  relevant  Annual 
Contributions  Contract  or  a 
Memorandum  of  Agreement. 

Turnaround  days  are  the  days 
between  the  last  move-out  and  the  date 
a  new  lease  takes  effect,  including  any 
turnaround  days  in  prior  fiscal  years. 

Vacancy  day  is  a  day  when  a  unit  is 
not  under  lease  by  an  eligible  low- 
income  resident,  unless  the  vacancy  day 
is  exempted  for  an  eligible  reason. 

Vacant  unit  is  a  dwelling  unit  that  is 
not  under  lease  to  an  eligible  family. 
Units  under  lease  for  police  substations, 
social  service  providers,  etc.,  6U«  treated 
the  same  as  units  imder  lease  to  eligible 
families. 

Vacant  unit  turnaround  work  order  is 
a  work  order  issued  that  directs  a  vacant 
unit  to  be  made  ready  to  lease  to  a  new 
resident  and  reflects  all  work  items  to 
prepare  the  unit  for  occupancy. 

Vacant  unit  undergoing 
modernization  is  a  vacant  unit  in  an 
otherwise  viable  development,  as 
defined  in  24  CFR  970.6,  when  the 
development  is  undergoing 
modernization  that  includes  work  that 
is  necessary  to  reoccupy  the  vacant  unit. 


and  in  which  either:  The  vacant  unit  is 
under  construction  (i.e.,  the 
construction  contract  has  been  awarded 
or  force  account  work  has  started);  or 
the  treatment  of  the  vacant  unit  is 
included  in  a  HUD-approved 
modernization  budget  (e.g.,  an  approved 
Annual  Statement  for  the 
Comprehensive  Grant  Program  (CGP)  or 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  budget),  but 
the  time  period  for  placing  the  vacant 
units  under  construction  has  not  yet 
expired.  The  PHA  must  place  the  vacant 
units  under  construction  within  two 
Federal  fiscal  years  (FFYs)  after  the  FFY 
in  which  the  modernization  funds  are 
approved.  In  addition,  the  following 
apply  when  computing  time  periods  for 
a  vacant  unit  undergoing 
modernization: 

(1)  If  a  unit  is  vacant  prior  to  being 
included  in  the  construction  budget  of 
an  approved  funded  on-schedule  annued 
modernization  plan,  those  vacancy  days 
that  had  accumulated  prior  to  the  unit 
being  included  in  the  construction 
budget  of  an  annual  modernization  plan 
must  be  included  as  non-exempted 
vacan^  days  in  the  calculation. 

(2)  The  cmculation  of  turnaround  time 
for  newly  modernized  units  starts  when 
the  unit  is  turned  over  to  the  PHA  from 
the  contractor  and  ends  when  the  lease 
is  effective  for  the  new  or  returning 
resident.  Thus,  the  total  turnaround 
time  would  be  the  sum  of  the  pre- 
modernization  vacancy  time,  and  the 
post-modernization  vacancy  time. 

(3)  Unit-by-unit  documentation, 
showing  when  a  vacant  unit  was 
included  in  the  construction  budget  of 
a  modernization  plan,  when  it  was 
released  to  the  PHA  by  the  contractor, 
and  when  a  new  lease  is  effective  for  the 
new  or  returning  resident,  must  be 
maintained  by  the  PHA. 

(4)  Units  remaining  vacant  more  than 
two  FFYs  after  the  FFY  in  which  the 
modernization  funds  are  approved,  may 
no  longer  be  exempted  from  the 
calculation  of  the  adjusted  vacancy  rate 
if  the  construction  contract  has  not  been 
let.  These  units  may  be  exempted  again, 
but  only  after  a  contract  is  let. 

Work  order  is  a  directive,  containing 
one  or  more  tasks  issued  to  a  PHA 
employee  or  contractor  to  perform  one 
or  more  tasks  on  PHA  property.  This 
directive  describes  the  location  and  the 
type  of  work  to  be  performed;  the  date 
and  time  of  receipt  ;  date  and  time 
issued  to  the  person  or  entity 
performing  the  work;  the  date  and  time 
the  work  is  satisfactorily  completed;  the 
parts  used  to  complete  the  repairs  and 
the  cost  of  the  parts;  whether  the 
damage  was  caused  by  the  resident;  and 
the  charges  to  the  resident  for  resident- 
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caused  damage.  The  work  order  is 
entered  into  a  log  which  indicates  at  all 
times  the  status  of  all  work  ordels  as  to 
type  (emergency,  routine,  etc.),  when 
issued,  and  when  completed. 

IVoric  order  completed  during  the 
immediate  past  fiscal  year  is  any  work 
order  that  is  completed  during  the 
PHA’s  fiscal  year  regardless  of  when  it 
may  have  been  received. 

Work  order  deferred  for 
modernization  is  any  work  order  that  is 
combined  with  similar  work  orders  and 
completed  within  the  current  PHMAP 
assessment  year,  or  will  be  completed  in 
the  following  year,  under  the  PHA’s  < 
modernization  program  or  other  PHA 
capital  improvements  program. 

§  901.10  indicator  «1,  vacaicy  rate  and 
unit  turnaround  time. 

This  indicator  examines  the  vacancy 
rate,  a  PHA’s  progress  in  reducing 
vacancies,  and  unit  tumarmmd  time. 

This  indicator  has  a  weight  of  x2. 

(а)  For  the  calculation  of  the  adjusted 
vacancy  rate  and  Uunaroimd  time,  the 
vacancy  days  for  units  in  the  following 
categories  shall  be  exempted: 

(1)  Vacant  vmit  undergoing 
modernization. 

(2)  Vacant  units  in  an  approved 
demolition  or  disposition  program  (not 
appUcable  to  vacant  unit  tumarmmd). 

(3)  Vacant  units  that  are  dociunented 
to  be  iminhabitable  for  reasons  beyond 
the  PHA’s  control: 

(i)  Due  to  high/imsafe  levels  of 
hazardous/toxic  material  (e.g.,  lead- 
based  paint  or  asbestos); 

(ii)  By  order  of  the  lo^  health 
department  or  directive  of  the 
Environmental  Protection  Agency, 
where  the  conditions  causing  the  order 
are  beyond  the  control  of  the  PHA;  and 

(iii)  That  are  structurally  unsmmd 
(e.g.,  buildings  damaged  by  shrinking/ 
swelling  subsoil  or  similar  situations,  or 
as  a  result  of  natural  disasters). 

(4)  Vacant  imits  in  which  resident 
property  has  been  abandoned,  but  only 
if  State  law  requires  the  property  to  be 
left  in  the  unit  for  some  period  of  time, 
and  only  for  the  period  stated  in  the 
law. 

(5)  Vacant  units  that  have  sustained 
casualty  damage,  but  only  until  the 
insurance  claim  is  adjusted,  i.e.,  funds 
to  repair  the  unit  are  received. 

(б)  Units  that  are  used  for  non¬ 
dwelling  purposes  and  dwelling  imits 
that  are  occupied  by  employees  of  the 
PHA  and  units  that  are  used  for  resident 
services. 

(7)  Vacant  units  required  to  remain 
vacant  because  of  fire/police 
investigations,  coroner’s  seal,  or  court 
order. 

(8)  Units  kept  vacant  because  of  code 
violations  caused  for  reasons  beyond  the 


control  of  the  PHA,  rather  than  as  a 
result  of  management  and/or 
maintenance  failures  by  the  PHA. 

(9)  Units  vacant  for  circiunstances  and 
actions  beyond  the  PHA’s  control  that 
prevent  the  PHA  from  being  able  to 
occupy,  sell,  demolish,  rehabilitate, 
reconstruct,  consolidate,  or  modernize 
vacant  units.  Such  circumstances  and 
actions  may  include: 

(i)  Litigation,  such  as  a  court  order  or 
settlement  agreement  that  is  legally 
enforceable.  For  example,  imits  that  are 
being  held  vacant  as  part  of  a  court- 
ordered  or  HUD-approved  desegregation 
effort  would  be  exempted. 

(ii)  Federal  or,  when  not  preempted 
by  Federal  requirements.  State  law  of 
general  applicability  or  their 
implementing  regulations.  This  category 
does  not  include  units  vacant  only 
because  they  do  not  meet  minimum 
standards  established,  for  example,  in 
housing  and  building  codes. 

(iii)  Changing  market  conditions.  For 
example,  small  PHAs  that  are  located  in 
areas  experiencing  population  loss  or 
economic  dislocations  may  face  a  lack 
of  demand  in  the  foreseeable  future, 
even  after  aggressive  marketing'and 
outreach  measures  by  the  PHA  have 
been  undertaken.  Documentation  of 
marketing  efforts  must  be  maintained  by 
the  PHA. 

(iv)  Natural  disasters. 

(v)  Insufficient  funding  for  otherwise 
approvable  applications  made  for  CLAP 
funds  (only  PHAs  with  less  than  250 
units  are  eligible  to  apply  and  compete 
for  CLAP  funds).  This  definition  will 
cease  to  be  used  if  CLAP  is  replaced  by 
a  formula  grant. 

(vi)  Pending  resolution  of  insurance 
claims  or  settlements.  The  period 
between  a  casualty  loss  and  the  receipt 
of  funds  fr'om  an  insurer  to  cover  the 
loss  in  whole  or  in  part. 

(b)  Component  #1,  vacancy 
percentage  and  progress  in  reducing 
vacancies.  A  PHA  may  choose  whether 
to  use  actual  or  adjusted  vacancy  rate. 
This  component  has  a  weight  of  x2. 

(1)  Grade  A;  The  PHA  is  in  one  of  the 
following  categories: 

(1)  An  actual  vacancy  rate  of  3%  or 
less;  or 

(ii)  An  adjusted  vacancy  rate  of  2%  or 
less. 

(2)  Grade  B:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  3%  and  less  than  or  equal  to  5%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  2%,  but  less  than  or  equal 
to  3%. 

(3)  Grade  C:  The  PHA  is  in  one  of  the 
following  categories: 


(i)  An  actual  vacancy  rate  of  greater 
than  5%  and  less  than  or  equal  to  7%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  3%  and  less  than  or  equal 
to  4%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  15  percentage 
points  over  the  past  three  years  and  has 
an  adjusted  vacancy  rate  of  greater  than 
4%  and  less  than  or  equal  to  5%. 

(4)  Grade  D:  The  PliA.  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  7%  and  less  than  or  equal  to  9%; 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  4%  and  less  than  or  equal 
to  5%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  10  percentage 
points  over  the  past  three  years  and  has 
an  adjusted  vacancy  rate  of  greater  than 
5%  and  less  than  or  equal  to  6%. 

(5)  Grade  E:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  9%  and  less  than  or  equal  to  10%; 
or 

(ii)  An  adjusted  annual  vacancy  rate 
of  greater  than  5%  and  less  than  or 
equal  to  6%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  five  percentage 
points  over  the  past  three  years  and  has 
an  adjusted  vacancy  rate  of  greater  than 
6%  and  less  than  or  equal  to  7%. 

(6)  Grade  F:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  10%;  or 

(ii)  An  adjusted  annual  vacancy  rate 
of  greater  than  6%. 

(c)  Component  $2,  unit  turnaround 
time.  This  component  is  to  be 
completed  only  by  PHAs  scoring  below 
a  grade  C  on  component  #1.  This 
component  has  a  weight  of  xl. 

(1)  Grade  A:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA’s  immediate  past  fiscal  year,  is  less 
than  or  equal  to  20  calendar  days. 

(2)  Grade  B:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA’s  immediate  past  fiscal  year,  is 
greater  than  20  calendar  days  and  less 
^an  or  equal  to  25  calendar  days. 

(3)  Grade  C:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  rc-occupied  during  the 
PHA’s  immediate  past  fiscal  year,  is 
greater  than  25  calendar  days  and  less 
than  or  equal  to  30  calendar  days. 

(4)  Grade  D:  The  average  number  of 
calendar  days  between  the  time  when  a 
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unit  is  vacated  and  a  new  lease  takes 
efl'ect  for  units  re-occupied  during  the 
PHA’s  immediate  past  fiscal  year,  is 
greater  than  30  calendar  days  and  less 
than  or  equal  to  40  calendar  days. 

(5)  Grade  E:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  diuing  the 
PHA’s  immediate  past  fiscal  year,  is 
greater  than  40  calendar  days  and  less 
than  or  equal  to  50  calendar  days. 

(6)  Grade  F:  The  average  number  of 
calendar  days  between  the  time  when  a 
imit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA’s  immediate  past  fiscal  year,  is 
greater  than  50  calendar  days. 

§901.15  Indicator  *2,  modernization. 

This  indicator  is  automatically 
excluded  if  a  PHA  does  not  have  a 
modernization  program.  This  indicator 
examines  the  amount  of  imexpended 
funds  over  three  years  old,  the 
timeliness  of  fund  obligation,  the 
adequacy  of  contract  administration,  the 
quality  of  the  physical  work,  and  the 
adequacy  of  budget  controls.  It  applies 
to  both  the  Comprehensive  Grant 
Program  (CGP)  and  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP).  This  indicator  has  a  weight  of 
xl. 

(a)  ComponenHH,  unexpended  funds 
over  three  Federal  Fiscal  Years  (FFYs) 
Old.  This  component  has  a  weight  of  xl. 

(1)  Grade  A:  The  PHA  has  no 
unexpended  funds  over  three  FFYs  old, 
or  is  able  to  demonstrate  one  of  the 
following: 

(1)  The  unexpended  funds  are  leftover 
funds  and  will  be  recaptured  after  audit; 
or 

(ii)  The  HUD-approved  original 
implementation  schedule  allows  longer 
than  three  FFYs  to  expend  all  funds;  or 

(iii)  The  PHA  has  self-executed  a  time 
extension  within  30  calendar  days  after 
the  expenditure  deadline  and  the 
extension  is  based  on  valid  reasons 
outside  of  the  PHA’s  control,  such  as 
litigation,  material  shortages,  or  other 
institutional  delay. 

(2)  Grade  F:  The  PHA  has 
unexpended  funds  over  three  FFYs  old 
and  is  imable  to  demonstrate  any  of  the 
above  three  conditions;  or  the  PHA 
requests  HUD  approval  of  a  time 
extension  based  on  reasons  within  the 
PHA’s  control. 

(b)  Component  #2,  timeliness  of  fund 
obligation.  This  component  has  a  weight 
of  x2. 

(1)  Grade  A:  The  PHA  has  no 
imobligated  funds  over  two  FFYs  old  or 
is  able  to  demonstrate  one  of  the 
following: 


(1)  The  HUD-approved  original 
implementation  schedule  allows  longer 
than  two  FFYs  to  obligate  all  funds;  or 

(ii)  The  PHA  has  self-executed  a  time 
extension  within  30  calendar  days  after 
the  obligation  deadline  and  the 
extension  is  based  on  valid  reasons 
outside  of  the  PHA’s  control,  such  as 
litigation,  material  shortages,  or  other 
institutional  delay. 

(2)  Grade  F:  The  PHA  has  imobligated 
funds  over  two  FFYs  old  and  is  unable 
to  demonstrate  any  of  the  above  two 
conditions;  or  the  PHA  requests  HUD 
approval  of  a  time  extension  based  on 
reasons  within  the  PHA’s  control. 

(c)  Component  #3,  adequacy  of 
contract  administration.  This 
component  has  a  weight  of  xl.5. 

(1)  Grade  A:  Based  on  HUD’s  latest 
on-site  inspection  and/or  audit,  there 
were  no  significant  findings  related  to 
contract  adbninistration  or  the  PHA  has 
corrected  all  such  findings. 

(2)  Grade  C:  Based  on  HUD’s  latest 
on-site  inspection  and/or  audit,  there 
were  significant  findings  related  to 
contract  administration  and  the  PHA  is 
in  the  process  of  correcting  all  such 
findings.  • 

(3)  Grade  F:  Based  on  HUD’s  latest  on¬ 
site  inspection  and/or  audit,  there  were 
significant  findings  related  to  contract 
administration  and  the  PHA  has  failed 
to  initiate  corrective  actions  for  all  such 
findings  or  those  actions  which  have 
been  initiated  have  not  resulted  in 
progress  toward  remedying  all  of  the 
findings. 

(d)  Component  #4,  quality  of  the 
physical  work.  This  component  has  a 
weight  of  x3. 

(1)  Grade  A:  Based  on  HUD’s  latest 
on-site  inspection,  there  were  no 
significant  findings  related  to  the 
quality  of  the  physical  work  or  the  PHA 
has  corrected  all  such  findings. 

(2)  Grade  C:  Based  on  HUD’s  latest 
on-site  inspection,  there  were 
significant  monitoring  findings  related 
to  the  quality  of  the  physical  work  and 
the  PHA  is  in  the  process  of  correcting 
all  such  findings. 

(3)  Grade  F:  Based  on  HUD’s  latest  on¬ 
site  inspection,  there  were  significant 
monitoring  findings  related  to  the 
quality  of  the  physical  work  and  the 
PI?A  has  failed  to  initiate  corrective 
actions  for  all  such  findings  or  those 
actions  which  have  been  initiated  have 
not  resulted  in  progress  toward 
remedying  all  of  the  findings. 

(e)  Component  #5.  adequacy  of  budget 
controls.  This  component  has  a  weight 
of  xl. 

(1)  Grade  A:  The  CGP  PHA  has 
expended  modernization  funds  only  on 
work  items  in  HUD-approved  CGP 
Annual  Statements/Five-Year  Action 


Plan  or  has  obtained  prior  HUD 
approvd  for  required  budget  revisions. 
T^e  CIAP  PHA  has  expended 
modernization  funds  only  on  work 
items  in  HUD-approved  CIAP  budgets, 
or  within  the  HUD-established 
threshold  for  CIAP  budget  revisions,  or 
has  obtained  prior  HUD  approval  for 
required  budget  revisions. 

(2)  Grade  F:  The  CGP  PHA  has 
expended  modernization  funds  on  work 
items  that  were  not  in  HUD-approved 
CGP  Annual  Statements/Five-Year 
Action  Plan  and  did  not  obtain  prior 
HUD  approval  for  required  budget 
revisions.  The  CIAP  PHA  has  expended 
modernization  funds  on  work  items  that 
were  not  in  HUD-approved  CIAP 
budgets,  or  within  the  HUD-established 
threshold  for  CIAP  budget  revisions, 
and  did  not  obtain  prior  HUD  approval 
for  required  budget  revisions. 

§  901 .20  Indicator  #3,  rents  uncollected. 

This  indicator  examines  the  PHA’s 
ability  to  collect  rent  by  measuring  the 
percentage  of  dwelling  rent  it  fail^  to 
collect  during  its  immediate  past  fiscal 
year.  This  indicator  has  a  weight  of  xl.5. 

(a)  Grade  A:  Percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  less  than  or  equal  to  2%  of  total 
rents  billed. 

(b)  Grade  B:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  2%  and  less  than  or 
equal  to  4%  of  total  rents  billed. 

(c)  Grade  C:  The  percent  of  rents 
imcollected  in  the  immediate  past  fiscal 
year  is  greater  than  4%  and  less  than  or 
equal  to  6%  of  total  rents  billed. 

(d)  Grade  D:  The  percent  of  rents 
imcollected  in  the  immediate  past  fiscal 
year  is  greater  than  6%  and  less  than  or 
equal  to  8%  of  total  rents  billed. 

(e)  Grade  E:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  them  8%  and  less  than  or 
equal  to  10%  of  total  rents  billed. 

(f)  Grade  F:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  10%  of  total  rents 
billed. 

§  901 .25  Indicator  #4,  work  orders. 

This  indicator  examines  the  average 
number  of  days  it  takes  for  a  work  order 
to  be  completed,  and  any  progress  a 
PHA  has  made  during  the  preceding 
three  years  to  reduce  the  period  of  time 
required  to  complete  maintenance  work 
orders.  This  indicator  has  a  weight  of 
xl.5. 

(a)  Component  #1,  emergency  work 
orders  completed  within  24  hours  or 
less.  This  component  has  a  weight  of  xl. 

(1)  Grade  A:  At  least  99%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
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hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(2)  Grade  B:  At  least  98%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(3)  Grade  C:  At  least  97%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(4)  Grade  D:  At  least  96%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
horns  or  less  during  the  PHA’S 
immediate  past  fiscal  year. 

(5)  Grade  E:  At  least  95%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(6)  Grade  F:  Less  than  95%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(b)  Component  #2,  average  number  of 
days  for  non-emergency  work  orders  to 
be  completed.  All  work  orders  should 
be  tracked,  except  non-emergency  work 
orders  exempted  for  modernization, 
issued  to  prepare  a  vacant  unit  for  re¬ 
rental,  or  issued  for  the  performance  of 
cyclical  maintenance.  This  component 
has  a  weight  of  x2. 

(1)  Grade  A:  All  non-emergency  work 
orders  are  completed  within  an  average 
of  25  calendar  days. 

(2)  Grade  B:  All  non-emergency  work 
orders  are  completed  within  an  average 
of  greater  than  25  calendar  days  and  less 
than  or  equal  to  30  calendar  days. 

(3)  Grade  C:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  30  calendar  days  and  less  than  or 
equal  to  40  calendar  days;  or 

(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  complete  non-emergency 
work  orders  over  the  past  three  years  by 
at  least  30  days. 

(4)  Grade  D:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  40  calendar  days  and  less  than  or 
equal  to  50  calendar  days;  or 

(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  couiplete  non-emergency 
work  orders  over  the  past  three  years  by 
at  least  20  days. 

(5)  Grade  E:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  avei^ge  of  greater 
than  50  calendar  days  and  less  than  or 
equal  to  60  calendar  days;  or 


(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  complete  non-emergency 
work  orders  over  the  past  three  years  by 
at  least  10  d^s. 

(6)  Grade  F:  All  non-emergency  work 
orders  are  completed  within  an  average 
of  greater  than  60  calendar  days. 

§  901.30  Indicator  «5,  annual  inspection  of 
units  and  systems. 

This  indicator  examines  the 
percentage  of  units  that  a  PHA  inspects 
on  an  annual  basis  in  order  to  determine 
short-term  maintenance  needs  and  long¬ 
term  modernization  needs.  'This 
indicator  has  a  wei^t  of  xl. 

(h)  Units  in  the  fmlowing  categories 
are  exempted  and  not  included  in  the 
calculation  of  the  total  number  of  imits. 
and  the  number  and  percentage  of  imits 
inspected.  Systems  that  are  a  part  of 
individual  dwelling  units  that  are 
exempted,  or  a  part  of  a  building  where 
all  of  the  dwelling  units  in  the  building 
are  exempted,  are  also  exempted  from 
the  calculation  of  this  indicator 

(1)  Occupied  imits  where  the  PHA  has 
made  two  documented  attempts  to 
inspect,  but  only  if  the  PHA  can 
document  that  appropriate  legal  action 
(up  to  and  including  eviction  of  the 
legal  or  illegal  occupant(s)),  has  been 
taken  under  provisions  of  the  lease  to 
ensure  that  the  unit  can  be  subsequently 
inspected. 

(2)  Vacant  imit  undergoing 
modernization. 

(3)  Vacant  imits  in  an  approved 
demolition  or  disposition  program. 

(4)  Vacant  units  that  are  documented 
to  be  uninhabitable: 

(i)  Due  to  high/unsafe  levels  of 
hazardous/toxic  material  (e.g.,  lead- 
based  paint  or  asbestos); 

(ii)  By  order  of  the  local  health 
department  or  directive  of  the 
Environmental  Protection  Agency, 
where  the  conditions  causing  the  order 
are  beyond  the  control  of  the  PHA;  and 

(iii)  That  are  structurally  unsound 
(e.g.,  buildings  damaged  by  shrinking/ 
swelling  subsoil  or  similar  situations). 

(5)  Units  vacant  for  the  full  immediate 
past  fiscal  year  that  have  been  exempted 
under  indicator  #1,  at  §  901.10,  for  any 
of  the  reasons  for  which  exemptions  are 
permitted  under  that  indicator  (except 
those  units  that  are  used  for  non¬ 
dwelling  purposes  or  that  are  occupied 
by  employees  of  the  PHA  and  units  that 
are  us^  for  resident  services). 

(b)  Component  ill,  annual  inspection 
of  units.  This  component  refers  to  an 
inspection  using  either  the  local 
housing/occupancy  code,  or  HUD  HQS 
if  there  is 'no  local  code  or  the  local  code 
is  less  stringent  that  HQS.  This 
component  has  a  weight  of  xl. 

(1)  Grade  A:  The  PHA  insp^ed 
100%  of  its  units  and,  if  repairs  were 


necessary  for  code  compliance,  either 
complete  the  repairs  during  the 
inspection;  issued  worii  orders  for  the 
repairs;  or  referred  the  deficiency  to  the 
current  year’s  or  next  year’s 
modernization  program. 

(2)  Grade  B:  The  PHA  inspected  less 
than  100%  but  at  least  97%  of  its  units 
and,  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs;  or  referred 
the  deficiency  to  the  current  year’s  or 
next  year’s  modernization  program. 

(3)  Grade  C:  The  PHA  inspected  less 
than  97%  but  at  least  95%  of  its  imits 
and,  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs;  or  referred 
the  deficiency  to  the  current  year’s  or 
next  year’s  modernization  program. 

(4)  Grade  D:  The  PHA  inspected  less 
than  95%  but  at  least  93%  of  its  units 
and,  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs;  or  referred 
the  deficiency  to  the  current  year’s  or 
next  year’s  modernization  program. 

(5)  Grade  E:  The  PHA  inspected  less 
than  93%  but  at  least  90%  of  its  units 
and,  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs;  or  referred 
the  deficiency  to  the  current  year’s  or 
next  year’s  modernization  program. 

(6)  Grade  F:  The  PHA  has  failed  to 
inspect  at  least  90%  of  its  units;  or 
failed  to  correct  deficiencies  during  the 
inspection  or  issue  work  orders  for  the 
repairs;  or  failed  to  refer  deficiencies  to 
the  current  year’s  or  next  year’s 
modernization  plan. 

(c)  Component  #2,  annual  inspection 
of  systems.  This  component  examines 
the  inspection  of  buildings  and  sites 
according  to  the  PHA’s  maintenance 
plan,  including  performing  the  required 
maintenance  on  structures  and  sy^ems 
in  accordance  with  manufacturer’s 
specifications  and  established  local/ 
PHA  standards,  or  issuing  work  orders 
for  future  maintenance/repairs,  or 
including  identified  deficiencies  in  the 
Comprehensive  Modernization  Plan. 
This  component  has  a  weight  of  xl. 

(1)  Grade  A:  At  100%  of  its  buildings 
and  sites,  according  to  its  maintenance 
plan,  the  PHA  inspected  all  major 
systems. 

(2)  Grade  B:  At  a  minimum  of  90% 
but  less  than  100%  of  its  buildings  and 
sites,  according  to  its  maintenance  plan, 
the  PHA  inspected  all  major  systems. 

(3)  Grade  C:  At  a  minimum  of  80% 
but  less  than  90%  of  its  buildings  and 
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sites,  according  to  its  maintenance  plan, 
the  PHA  inspected  all  major  systems. 

(4)  Grade  D:  At  a  minimum  of  70% 
but  less  than  80%  of  its  buildings  and 
sites,  according  to  its  maintenance  plan, 
the  PHA  inspected  all  major  systems. 

(5)  Grade  E:  At  least  60%  but  less 
than  70%  of  its  buildings  and  sites, 
according  to  its  maintenance  plan,  the 
PHA  inspected  all  major  systems. 

(6)  Grade  F:  The  PHA  failed  to  inspect 
at  lease  60%  of  its  buildings  and  sites, 
all  major  systems,  as  defined  herein, 
and  perform  the  required  maintenance 
on  these  systems  in  accordance  with 
manufacturers  specifications  and 
established  local/PHA  standards,  or 
issue  work  orders  for  future 
maintenance/repairs,  or  include 
identified  deficiencies  in  the 
Comprehensive  Modernization  Plan. 

§901.35  Indicator  *6,  financial 
management 

This  indicator  examines  the  amoimt 
of  cash  reserves  and,  for  PHAs  scoring 
below  a  grade  C  on  cash  reserves, 
energy/utility  conswnption.  This 
indicator  h£is  a  weight  of  xl. 

(a)  Component  #1,  cash  reserves.  This 
component  has  a  weight  of  x2. 

(1)  Grade  A:  Cash  reserves  are  greater 
than  or  equal  to  15%  of  total  actual 
routine  expenditures,  or  the  PHA  has 
cash  reserves  of  $3  million  or  more. 

(2)  Grade  B:  Cash  reserves  are  greater 
than  or  equal  to  12.5%,  but  less  &an 
15%  of  total  actual  routine 
expenditures. 

(3)  Grade  C:  Cash  reserves  are  greater 
than  or  equal  to  10%,  but  less  th^ 
12.5%  of  total  actual  routine 
expenditvues. 

(4)  Grade  D:  Cash  reserves  are  greater 
than  or  equal  to  7.5%,  but  less  than  10% 
of  total  actual  routine  expenditures. 

(5)  Grade  E:  Cash  reserves  are  greater 
than  or  equal  to  5%,  but  less  than  7.5% 
of  total  actual  routine  expenditures. 

(6)  Grade  F:  Cash  reserves  are  less 
than  5%  of  total  actual  routine 
expenditures. 

(b)  Component  #2,  energy/utility 
consumption.  Either  option  A  or  option 
B  of  this  component  is  to  be  completed 
only  by  PHAs  that  score  below  a  grade 
C  on  component  #1.  Regeirdless  of  a 
PHA’s  score  on  component  #1,  it  will 
not  be  scored  on  component  #2  if  all  its 
units  have  tenant  paid  utilities.  Annual 
energy /utility  consumption  includes 
water  and  sewage  usage.  This 
component  has  a  weight  of  xl. 

(1)  Option  A,  Annual  Energy/Utility 
Consumption.— {i]  Grade  A:  Annual 
energy/utility  consiunption,  as 
compared  to  the  average  of  the  three 
years’  rolling  base  consiunption,  has  not 
increased. 


(ii)  Grade  B:  Annual  energy/utility 
consvunption,  as  compared  to  the 
average  of  the  three  years’  rolling  base 
consumption,  has  not  increased  by  more 
than  3%. 

(iii)  Grade  C:  Annual  energy/utility 
consumption,  as  compared  to  the 
average  of  the  three  years’  rolling  base 
consumption,  has  increased  by  more 
than  3%  and  less  than  or  equal  to  5%. 

(iv)  Grade  D:  Annual  energy/utility 
consiunption,  as  compared  to  the 
average  of  the  three  years’  rolling  base 
consumption,  has  increased  by  more 
than  5%  and  less  than  or  equal  to  7%. 

(v)  Grade  E:  Aimufd  energy/utility 
consumption,  as  compared  to  the 
average  of  the  three  years’  rolling  base 
consumption,  has  increased  by  more 
than  7%  and  less  than  or  equal  to  9%. 

(vi)  Grade  F:  Annual  energy /utility 
consumption,  as  compared  to  the 
average  of  the  three  years’  rolling  base 
consumption,  has  increased  by  more 
than  9%. 

(2)  Component  #2,  option  B,  energy 
consumption. — (i)  Grade  A:  The  PHA 
has  completed  its  energy  audit  and  has 
implemented  all  of  the 
recommendations  that  were  cost 
effective. 

(ii)  Grade  C:  The  PHA  has  completed 
its  energy  audit  and  is  in  the  process  of 
implementing  edl  of  the 
recommendations  that  were  cost 
effective. 

(iii)  Grade  F:  The  PHA  has  not 
completed  its  energy  audit,  or  has  not 
implemented  all  of  the 
recommendations  that  were  cost 
effective. 

§  901 .40  Indicator  #7,  resident 
involvement 

This  indicator  examines  the  PHA’s 
efforts  to  encourage  partnerships  with 
residents  and  the  local  community  that 
help  improve  management  operations  at 
the  PHA;  to  encourage  programs  that 
develop  self-sufficiency,  individual 
responsibility  and  community 
involvement  among  residents;  and,  if 
applicable,  PHA  performance  imder  any 
special  HUD  grant(s).  PHAs  with  100 
units  or  less  will  not  be  assessed  under 
this  indicator.  This  indicator  has  a 
wei^t  of  xl. 

(a)  Grade  A:  The  PHA  meets  each  of 
the  following  criteria: 

(1)  The  PRA.  Board,  by  resolution,  has 
adopted  a  Section  3  program  and  the 
PHA  staff  monitors  progress  under  the 
program  and  issues  reports  concerning 
progress  u;ider  the  program. 

(2)  The  PHA  has  dociunentation  that 
at  each  PHA  family  development  site 
where  a  resident  council  exists,  there 
has  been  s  development-wide  election 
of  resident  coimcil  board  members  and/ 


or  officers,  and  where  no  resident 
council  exists,  the  PHA  has  encouraged 
the  formation  of  such  a  council. 

(3)  'The  PHA  Board  has,  through 
resolution,  adopted  mechanisms  to 
ensure  that  residents  have  ample 
opportunity  for  input  into  planning  and 
goal  setting  for  ongoing  management 
issues,  as  well  as  for  capital 
improvements  programs  such  as  the 
Comprehensive  Grant  Program  and  the 
Comprehensive  Improvement 
Assistance  Program. 

(4)  If  the  PHA  has  any  special  resident 
initiative  program,  such  as  a  Technical 
Assistance  Grant  (TAG),  the  Tenant 
Opportunity  Program  (TOP),  Family 
Investment  Center  (FIC),  Youth  Sports 
(YS),  Youth  Apprenticeship  Program 
(YAP),  or  Family  Self-Sufficiency  (FSS), 
the  PHA  can  document  that  it  is  meeting 
at  least  90%  of  its  goals  under  the 
implementation  plan  for  any  and  all  of 
these  programs. 

(b)  Grade  C:  The  PHA  meets  each  of 
the  following  criteria: 

(1)  The  PI^  Board,  by  resolution,  has 
adopted  a  Section  3  program. 

(2)  Attach  PHA  family  development 
site  where  a  resident  council  does  not 
exist,  the  PHA  during  the  assessment 
year  has  encouraged  development-wide 
elections  of  resident  coimcil  board 
members  and/or  officers. 

(3)  The  PHA  Board  has  invited 
residents  to  participate  in  planning  for 
capital  improvements. 

(4)  If  the  PHA  has  any  special  resident 
initiative  program,  such  as  TAG,  TOP, 
nC,  YS.  YAP,  or  FSS,  the  PHA  can 
document  that  it  is  meeting  at  least  60% 
of  its  goals  under  the  implementation 
plan  for  any  and  all  of  these  programs. 

(c)  Grade  F:  The  PH<\  fails  to  meet  any 
one  of  the  following  criteria: 

(1)  The  PHA  Board,  by  resolution,  has 
adopted  a  Section  3  program. 

(2)  At  each  PHA  family  development 
site  where  a  resident  council  does  not 
exist,  the  PHA  during  the  assessment 
year  has  encouraged  development-wide 
elections  of  resident  council  board 
members  and/or  officers. 

(3)  The  PHA  Board  has  invited 
residents  to  participate  in  planning  for 
capital  improvements. 

(4)  If  the  PHA  has  any  special  resident 
initiative  program,  such  as  TAG,  TOP, 
FIC,  YS,  YAP,  or  FSS,  the  PHA  can  ‘ 
document  that  it  is  meeting  at  least  60% 
of  its  goals  under  the  implementation 
plan  for  any  and  all  of  these  programs. 

§  901 .45  Indicator  #8,  security. 

This  indicator  evaluates  the  PHAs 
performance  in  tracking  crime-related 
problems  in  their  developments, 
cooperating  with  local  law  enforcement 
and  local  courts,  the  adoption  and 
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implementation  of  tough  applicant 
screening  and  resident  eviction  policies 
and  procedtues,  and,  as  applicable,  PHA 
performance  imder  any  special  HUD 
grant(s).  PHAs  with  100  units  or  less 
will  not  be  assessed  imder  this 
indicator.  This  indicator  has  a  weight  of 
xl. 

(a)  Grade  A.'The  PHA  meets  the 
following  criteria: 

(1)  The  PHA  has  a  mechanism  (such 
as  the  logging  of  serious  incidents  in  its 
various  developments)  for  tracking 
crime  related  problems  and  can 
demonstrate  a  system  for  taking  action 
with  local  police  authorities  to  improve 
law  enforcement,  lease  enforcement  and 
crime  prevention. 

(2)  The  PHA  Board,  by  resolution,  has 
adopted  policies  and  the  PHA  has 
implemented  procedures  and  can 
docmnent  that  it  appropriately  screens 
out  and  denies  admission  to  a  public 
housing  applicant  who: 

(i)  Has  a  recent  history  of  criminal 
activity  involving  crimes  to  persons  or 
property  and/or  other  criminal  acts  that 
would  adversely  affect  the  health,  safety 
or  welfare  of  other  residents; 

(ii)  Was  evicted,  because  of  drug- 
related  criminal  activity,  horn  housing 
assisted  imder  the  U.S.  Housing  Act  of 
1937  within  three  years  of  the  projected 
date  of  admission,  imless  the  applicant 
has  successfully  completed,  since  the 
eviction,  a  rehabilitation  program 
approved  by  the  public  housing  agency; 

(iii)  The  PHA  determines  is  illegally 
using  a  controlled  substance;  or 

(i\0  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(3)  The  PHA  Board,  by  resolution,  has 
adopted  policies  and  the  PHA  has 
implemented  procedines  and  can 
docmnent  that  it  appropriately  evicts  a 
public  housing  resident  who: 

(i)  Engages  in  any  criminal  activity 
that  thrratens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents; 

(ii)  Engages  in  any  drug-related 
criminal  activity  (as  defined  at  section 
6(1)  of  the  1937  Act  (42  U.S.C.  1437d(l)) 
on  or  off  the  PHA’s  property;  or 

(iii)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  such  a  way 
that  may  interfere  with  the  health, 
safety,  or  right  to  peaceful  enjoyment  of 
the  premises  by  other  residents. 

(4)  If  the  PHA  has  any  special  drug 
prevention  program  or  crime  reduction 
program  funded  by  any  HUD  funds,  the 
PHA  can  docmnent  that  it  is  meeting  at 
least  90%  of  its  goeds  imder  the 
implementation  plan  for  any  and  all  of 
these  programs. 


(b)  Grade  C:  The  PHA  meets  the 
following  criteria: 

(1)  The  PHA  can  demonstrate  a 
system  for  taking  action  with  local 
police  authorities  to  improve  law 
enforcement,  lease  enforcement  and 
crime  prevention. 

(2)  The  PHA  Board,  by  resolution,  has 
adopted  policies  but  cannot  document 
results  in  appropriately  screening  out 
and  denying  admission  to  a  public 
housing  applicant  who: 

(i)  Has  a  recent  history  of  criminal 
activity  involving  crimes  to  persons  or 
property  and/or  other  criminal  acts  that 
would  adversely  affect  the  health,  safety 
or  welfare  of  other  residents; 

(ii)  Was  evicted,  because  of  drug- 
related  criminal  activity,  from  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.)  within 
three  years  of  the  projected  date  of 
admission,  unless  the  applicant  has 
successfully  completed,  since  the 
eviction,  a  rehabilitation  program 
approved  by  the  public  housing  agency; 

(iii)  The  PHA  determines  is  illegally 
using  a  controlled  substance;  or 

(i>0  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(3)  The  PHA  Board,  by  resolution,  has 
adopted  policies  but  caimot  document 
results  in  appropriately  evicting  a 
public  housing  resident  who: 

(i)  Engages  in  any  criminal  activity 
that  thr^tens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents; 

(ii)  Engages  in  any  drug-related 
criminal  activity  (as  defined  at  section 
6(1)  of  the  1937  Act  (42  U.S.C.  1437d(l)) 
on  or  off  the  PHA’s  property;  or 

(iii)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peacefiil  enjoyment  of  the 
premises  by  other  residents. 

(4)  If  the  PHA  has  any  special  drug 
prevention  program  or  crime  reduction 
program  funded  by  any  HUD  funds,  the 
PHA  can  document  that  it  is  meeting  at 
least  60%  of  its  goals  under  the 
implementation  plan  for  any  and  all  of 
these  programs. 

(c)  Grade  F:  The  PHA  meets  any  one 
the  following  criteria: 

(1)  The  PHA  is  not  cooperating  with 
local  police  authorities  in  an  effort  to 
provide  safe  and  secure  environments  in 
its  public  housing  developments. 

(2)  The  PHA  has  not  adopted  policies 
or  procedures  that  result  in  screening 
out  and  denying  admission  to  a  public 
housing  applicant  who: 

(i)  Has  a  recent  history  of  criminal 
activity  involving  crimes  to  persons  or 


property  and/or  other  criminal  acts  that 
would  adversely  affect  the  health,  safety 
or  welfare  of  other  residents; 

(ii)  Was  evicted,  because  cff  drug- 
related  criminal  activity,  from  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937  within  three  years  of  the  projected 
date  of  admission,  unless  the  applicant 
has  successfully  completed,  since  the 
eviction,  a  rehabilitation  program 
approved  by  the  public  housing  agency; 

(iii)  The  PHA  determines  is  illegally 
using  a  controlled  substance;  or 

(iiO  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(3)  The  PHA  has  not  adopted  poficies 
or  procedures  that  document  results  in 
the  eviction  of  a  public  housing  resident 
who: 

(i)  Engages  in  any  criminal  activity 
that  thrratens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents; 

(ii)  Engages  in  any  drug-related 
criminal  activity  (as  defined  in  section 
60)  of  the  1937  Act  (42  U.S.C  1437d(l))) 
on  or  off  the  PHA’s  property;  or 

(iii)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(4)  If  the  PHA  has  any  special  drug 
prevention  program  or  crime  reduction 
program  funded  by  any  HUD  funds,  the 
PHA  does  not  have  a  system  for 
documenting  or  caimot  document  that  it 
is  meeting  60%  or  more  of  its  goals 
under  the  implementation  plan  few  any 
and  all  of  these  programs. 

§901.100  Data  coNectlon. 

(a)  Information  on  some  of  the 
indicators  will  be  derived  by  the  State/ 
Area  Office  from  existing  reporting  and 
data  forms. 

(b)  A  PHA  shall  provide  certification 
as  to  data  on  indicators  not  collected 
according  to  paragraph  (a)  of  this 
section,  by  submitting  a  certified 
questiormaire  within  45  calendar  days 
^er  the  end  of  the  fiscal  year  covert 
by  the  certification: 

(1)  The  certificatioii  shall  be  approved 
by  PHA  Board  resolution,  and  signed 
and  attested  to  by  the  Executive 
Director. 

(2)  PHAs  shall  maintain 
documentation  for  three  years  verifying 
all  certified  indicators  for  HUD  on-site 
review. 

(3)  A  PHA  may  include  in  its 
certification,  rather  than  through  an 
exclusion  or  modification  request,  any 
information  bearing  on  the  accuracy  or 
completeness  of  the  data  being  used  by 
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HUD  in  grading  an  indicator.  HUD  will 
consider  this  assertion  in  grading  the 
affected  indicator. 

(4)  If  a  PHA  does  not  submit  its 
certification,  or  submits  its  certification 
late,  appropriate  sanctions  may  be 
imposed,  including  a  presumptive 
rating  of  failure  in  all  of  the  PHMAP 
indicators,  which  may  result  in  troubled 
or  mod-troubled  designations. 

(5)  A  PHA’s  certification  will  be  post- 

reviewed  by  HUD  during  the  next  on¬ 
site  review,  but  is  subject  to  verification 
at  ayy  time.  Appropriate  sanctions  for 
intentional  false  certification  will  be 
imfmsed,  including  suspension  or  , 

debarment  of  the  signatories,  the  loss  of 
high  performer  designation,  a  lower 
grade  for  individual  indicators  and  a 
lower  PHMAP  total  weighted  score. 

(c)  For  those  developments  of  a  PHA 
where  management  functions  have  been 
assumed  by  an  RMC,  the  PHA’s 
certification  shall  identify  the 
development  and  the  management 
functions  assumed  by  the  RMC.  The 
PHA  shall  obtain  a  certified 
questionnaire  finm  the  RMC  as  to  the 
management  functions  undertaken  by 
the  RMC.  The  PHA  shall  submit  the 
RMC’s  certified  questionnaire  along 
with  its  own.  The  RMC’s  certification 
shall  be  approved  by  its  Executive 
Director  or  Chief  Executive  Officer  of 
whatever  title. 

§901.105  Computing  assessment  score. 

(a)  Grades  within  indicators  and 
components  have  the  following  point 
values: 

(1)  Grade  A  =  10.0  points; 

(2)  Grade  B  =  8.5  points; 

(3)  Grade  C  =  7.0  points; 

(4)  Grade  D  =  5.0  points; 

(5)  Grade  E  =  3.0  point;  and 

(6)  Grade  F  =  0.0  points. 

(b)  If  indicators  or  components  are 
designated  as  having  additional  weight 
(e.g.,  xl.5  or  x2),  the  points  in  each 
grade  will  be  multiplied  times  the 
additional  weight. 

(c)  Indicators  will  be  graded 
individually.  Components  within  an 
indicator  will  be  graded  individually, 
and  then  will  be  used  to  determine  a 
single  grade  for  the  indicator,  by 
dividing  the  total  number  of  component 
points  by  the  total  number  of 
component  weights  and  rounding  off  to 
two  decimal  places.  The  total  number  of 
component  weights  for  this  purpose 
includes  a  one  for  components  that  are 
unweighted  (i.e.,  they  are  weighted  xl, 
rather  than  xl.5  or  x2). 

(d)  Adjustment  for  physical  condition 
and  neighborhood  environment.  The 
overall  PHMAP  score  will  be  adjusted 
by  adding  weighted  points  that  reflect 
the  weight  to  1^  given  to  the  differences 


in  the  difficulty  of  managing 
developments  that  result  fix)m  physical 
condition  and  neighborhood 
environment: 

(1)  Weighting  shall  apply  to  the 
following  three  indicators  only: 

(1)  Indicator  #1,  vacancy  rate  and  unit 
tumaroimd; 

(ii)  Indicator  #4,  work  orders;  and 

(iii)  Indicator  #5,  annual  inspection 
and  condition  of  units  and  systems. 

(2)  Definitions  of  physical  condition 
and  neighbodiood  environment  are: 

(i)  Physical  condition:  refers  to  vuiits 
located  in  developments  over  ten  years 
old  that  require  major  capital 
investment  in  order  to  meet  minimum 
HQS  standards  or  local  codes, 
whichever  is  applicable.  This  excludes 
developments  that  have  been 
comprehensively  modernized. 

(ii)  Neighborhood  environment:  refers 
to  imits  located  within  developments 
where  the  immediate  surrounding 
neighborhood  (that  is  a  majority  of  the 
census  tracts  on  all  sides  of  the 
development)  has  at  least  51%  of 
families  with  incomes  below  the 
poverty  rate  as  documented  by  the  latest 
census  data. 

(3)  Any  PHA  with  5%  or  more  of  its 
units  subject  to  either  or  both  of  the 
above  conditions  shall,  if  they  so 
choose,  be  issued  a  weighted  PHMAP 
score  in  addition  to  the  regular  score 
based  solely  upon  the  certification  of 
the  PHA.  The  weighted  score  shall  be 
calculated  as  follows: 


Percent  of  units  subject  to  physical 
condition  and/or  extra  neighbor¬ 


hood  environment:  Extra 

points 

At  least  5%  but  less  than  10% .  .5 

At  least  10%  but  less  than  20% .  .6 

At  least  20%  but  less  than  30% .  .7 

At  least  30%  but  less  than  40% .  .8 

At  least  40%  but  less  than  50% .  .9 

At  least  50%  .  1.0 


(i)  These  extra  points  will  be  added  to 
the  score  (grade)  of  the  indicator(s)  to 
which  these  conditions  may  apply.  A 
PHA  is  required  to  certify  on  form 
HUD-50072,  PHMAP  Certification,  the 
extent  to  which  the  conditions  apply, 
and  to  which  of  the  indicators  the  extra 
scoring  points  should  be  added. 

(ii)  Developments  that  have  received 
comprehensive  modernization  within 
the  past  ten  years  are  not  eligible  for  a 
weighted  score  for  the  physical 
condition  factor. 

(iii)  A  PHA  that  receives  a  grade  of  A 
under  indicators  #4  and  #5  may  not 
claim  the  additional  weight  for  indicator 
#1  since  the  physical  condition  of  its 
developments  is  not  applicable. 


(iv)  None  of  the  weighted  indicators 
may  have  a  score  that  is  more  than  its 
totd  weighted  points,  including  the 
additional  point,  or  fraction  thereof, 
awarded  for  weighting. 

(4)  PHAs  shall  maintain  supporting 
documentation  to  show  how  they 
arrived  at  the  munber  and  percentage  of 
units  out  of  their  total  inventory  that  are 
subject  to  weighting. 

(i)  If  the  basis  was  neighborhood 
environment,  the  PHA  shall  have  on  file 
the  appropriate  maps  showing  the 
census  tracts  surrounding  the 
development(s)  in  question  with 
supporting  census  data  showing  the 
level  of  poverty.  Units  that  fall  into  this 
category  but  which  have  already  been 
removed  from  consideration  for  other 
reasons  (permitted  exemptions  and 
modifications  and/or  exclusions)  shall 
not  be  counted  in  this  calculation. 

(ii)  For  the  physical  condition  factor, 
a  PHA  would  have  to  maintain 
documentation  showing  the  age  emd 
condition  of  the  units  and  the  record  of 
capital  improvements,  indicating  that 
these  particiilar  units  have  not  received 
modernization  funds. 

(iii)  PHAs  shall  also  dociunent  that  in 
all  cases,  units  that  were  exempted  for 
other  reasons  were  not  included  in  the 
calculation. 

§  901.110  PHA  request  for  exclusion  or 
modification  of  an  Indicator  or  component 

(a)  A  PHA  shall  have  the  right  to 
request  the  exclusion  or  modification  of 
any  indicator  or  component  in  its 
management  assessment,  thereby 
excluding  or  modifying  the  im.pact  of 
those  indicator’s  or  component’s  grades 
in  its  PHMAP  total  weighted  score, 

(b)  Exclusion  and  mc^ification 
requests  shall  be  submitted  by  a  PHA  at 
the  time  of  its  PHMAP  certification 
submission  to  the  State/ Area  Office 
along  with  supporting  documentary 
justification,  rather  than  during  the 
appeal  process. 

(c)  Requests  for  exclusions  and 
modifications  that  do  not  include 
supporting  dociunentary  justification 
will  not  be  considered. 

(d)  Indicator  #2,  modernization,  shall 
be  automatically  excluded  by  the  State/ 
Area  Office  if  a  PHA  does  not  have  an 
open  modernization  program. 

(e)  Indicator  #7,  resident  involvement, 
shall  be  automatically  excluded  by  the 
State/Area  Office  for  PHAs  with  100  or 
fewer  units. 

§901.115  PHA  score  and  status. 

(a)  PHAs  that  achieve  a  total  weighted 
score  of  90%  or  greater  may  be 
designated  high  performers.  A  PHA 
shall  not  be  designated  as  a  high 
performer  if  it  scores  below  a  grade  of 
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C  for  any  indicator.  High  performers 
will  be  afforded  incentives  that  include 
substantial  relief  from  reporting  and 
other  reqriirements,  as  described  in 
§901.130. 

(b)  PHAs  that  achieve  a  total  weighted 
score  of  90%  or  greater  on  indicator  #2, 
modernization,  may  be  designated  mod- 
hi^  TOiformers. 

(c)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  90%  but  not  less  than 
60%  may  be  designated  standard. 
Standard  performers  will  be  afforded 
incentives  that  include  substantial  relief 
from  reporting  and  other  requirements, 
as  described  in  §  901.130. 

(d)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  60%  may  be 
designated  as  troubled. 

(e)  PHAs  v«dth  more  than  100  units 
that  achieve  a  total  weighted  score  of 
less  than  60%  on  indicator  (2), 
modernization,  may  be  designated  as 
troubled  with  respect  to  the  program 
under  section  14. 

(f)  Each  PHA  must  post  a  notice  of  its 
PHMAP  score  and  status  in  appropriate 
conspicuous  and  accessible  locations  in 
its  offices  and  in  each  of  its 
developments  within  two  weeks  of 
receipt  of  the  score  and  status.  In 
addition,  HUD  will  publish  every  PHA’s 
score  and  status  in  the  Federal  Remster. 

(g)  Even  though  a  PHA  has  satisned 
all  of  the  indicators  for  high  or  standard 
performer  designation,  the  State/ Area 
Office  may  reinstate  any  review  as 
necessary  to  address  the  particular 
deficiencies,  deny  or  rescind  incentives 
or  high  performer  status,  as  described  in 
paragraphs  (a)  and  (b)  of  this  section  in 
the  case  of  a  PHA  that: 

(1)  Is  operating  imder  a  special 
agreement  with  HUD; 

(2)  Is  involved  in  litigation  that  bears 
directly  upon  the  management  of  a 
PHA; 

(3)  Is  operating  imder  a  court  order; 

(4)  Demonstrates  substantial  evidence 
of  fraud  or  misconduct,  including 
evidence  that  the  PHA’s  certification  of 
indicators  is  not  supported  by  the  facts, 
resulting  from  such  sources  as  routine 
reports  and  reviews,  an  Office  of 
Inspector  General  investigation/audit,  or 
an  investigation  by  any  appropriate 
legal  authority:  or 

(5)  Demonstrates  substantial 
noncompliance  in  one  or  more  areas 
(including  areas  not  assessed  by  the 
PHMAP).  Areas  of  substantial 
noncompliance  include,  but  are  not 
limited  to,  noncompliance  with  statutes 
(e.g..  Fair  Housing  and  Equal 
Opportunity  statutes);  relations  (e.g., 
24  CFR  part  85);  or  the  Annual 
Contributions  Contract  (ACC)  (e.g.,  the 
ACC,  form  HUD-53012A,  Section  4, 
Mission  of  the  PHA).  Substantial 


noncompliance  would  cast  doubt  on  the 
PHA’s  capacity  to  preserve  and  protect 
its  public  housing  developments  and 
operate  them  consistent  with  Federal 
law  and  regulations. 

(h)  When  a  State/ Area  Office  Public 
Housing  Director  acts  for  any  of  the 
reasons  stated  in  paragraph  (e)  of  this 
section,  the  State/ Area  Office  will  send 
written  notification  to  the  PHA  with  a 
specific  explanation  of  the  reasons.  An 
information  copy  will  be  forwarded  to 
the  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(i)  A  PHA  may  appeal  denial  of  high 
performer  status  in  accordance  with 
§901.125. 

§  901.120  State/Area  Office  functions. 

(a)  The  State/ Area  Office  will  assess 
each  PHA  within  its  jurisdiction  on  an 
annual  basis: 

(1)  The  State/ Area  Office  will  make 
determinations  for  high-performing, 
standard,  troubled  PHAs,  and  troubled 
PHAs  with  respect  to  the  program  imder 
section  14  (mod-troubled)  in  accordemce 
with  a  PHA’s  PHMAP  weighted  score. 

(2)  The  State/ Area  Office  will  also 
make  determinations  for  exclusion  and 
modification  requests. 

(b)  Each  State/ Area  Office  will  notify 
each  PHA  of  the  PHA’s  grade  and  the 
grade  of  the  RMC  (if  any)  assuming 
management  functions  at  any  of  the 
PHA’s  developments,  in  each  indicator, 
the  PHA’s  management  assessment  total 
weighted  score  and  status,  and  if 
applicable,  its  handicapped  score;  any 
determinations  concerning  exclusion 
and  modification  requests;  and  any 
deadline  date  by  which  appeals  must  be 
received.  PHA  notification  may  include 
offers  of  pertinent  technical  assistance 
in  problem  areas,  suggestions  for  means 
of  improving  problem  areas,  and  areas 
of  relief  and  incentives  as  a  result  of 
high  performer  status.  The  PHA  must 
notify  the  RMC  (if  any)  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  of  the  RMC’s 
grades. 

(c)  An  on-site  confirmatory  review 
may  be  conducted  of  a  PHA  by  the 
State/ Area  Office.  The  purpose  of  the 
on-site  confirmatory  review  is  to  verify 
those  indicators  for  which  a  PHA 
provides  certification,  as  well  as  the 
accuracy  of  the  information  received  in 
the  State/ Area  Office  piertaining  to  the 
remaining  indicators. 

(1)  If,  in  an  exceptional  circumstance, 
a  confirmatory  review  is  conducted  after 
the  State/ Area  Office  issues  the  initial 
notification  letter,  the  State/ Area  Office 
should  explain  the  results  of  the 
confirmatory  review  in  writing,  correct 
the  PHAs  total  weighted  score,  if 


appropriate,  and  reissue  the  initial 
notification  letter  to  the  PHA. 

(2)  The  State/ Area  Office  shall 
conduct  a  confirmatory  review  of  a  PHA 
prior  to  the  removal  of  troubled  or  mod- 
troubled  designation. 

(d)  Determinations  on  appeals  and  on 
petitions  to  remove  troubled  or  mod- 
troubled  status  will  be  made  by  the 
State/ Area  Office. 

(e)  Determinations  of  intentional  false 
certifications  will  be  made  by  the  State/ 
Area  Office. 

(f)  The  State/ Area  Office  may  deny  or 
rescind  a  PHA’s  status  as  a  standard  or 
high  performer,  in  accordance  with 

§  901.115(e),  so  that  it  will  not  be 
entitled  to  any  of  the  areas  of  relief  and 
incentives. 

(g)  The  State/ Area  Office  will 
maintain  PHMAP  files  for  public 
inspection  in  accordance  with 
§901.155. 

§901.125  PHA  right  of  appeal. 

(a)  A  PHA  has  the  right  to  appeal  its 
PHMAP  score  to  the  State/ Area  Office, 
including  a  troubled  designation  or 
designation  as  troubled  with  respect  to 
the  program  under  section  14.  A  PHA 
may  appeal  its  management  assessment 
rating  on  the  basis  of  data  errors,  the 
denial  of  exclusion  or  modification 
requests  when  their  denial  affects  a 
PHA’s  total  weighted  score,  or  a 
determination  of  intentional  false 
certification: 

(1)  A  PHA  may  appeal  its 
management  assessment  rating  to  the 
State/ Area  Office  only  for  the  reasons 
stated  in  paragraph  (a)  of  this  section: 

(1)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  State/ Area  Office  unless  it 
has  submitted  its  certification  to  the 
State/ Area  Office. 

(ii)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  State/ Area  Office  if  the 
reason  the  PHA  received  a  deficient 
grade  in  any  indicator  or  component 
was  due  to  the  fact  the  PHA  did  not 
submit  a  required  report  in  a  timely 
manner. 

(2)  The  appeal  shall  be  submitted  to 
the  State/ Area  Office  and  shall  include 
supporting  documentary  justification  of 
the  reasons  for  the  appeal. 

(3)  The  State/ Area  Office  will  make 
determinations  on  initial  appeals  and 
will  transmit  the  determination  of  the 
appeal  to  the  PHA  in  a  notification  letter 
that  will  also  include  the  date  and  place 
for  submitting  any  further  appeal. 

(4)  Appeals  submitted  to  the  State/ 
Area  Office  without  appropriate 
documentation  will  not  be  considered 
and  will  be  returned  to  the  PHA. 

(5)  A  PHA  may  not  appeal  its  PHMAP 
score  if  the  reason  the  PHA  received  a 
deficient  grade  in  any  indicator  or 
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component  was  due  to  the  fact  that  the 
PHA  did  not  submit  a  required  report(s) 
in  a  timely  manner. 

(6)  Appeals  of  rescission  of  high 
performer  designation  shall  be  made 
directly  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

(b)  A  PHA  may  appeal  the  denial  of 
an  initial  appeal  by  the  State/ Area 
Office  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing,  including 
initial  appeals  denying  high  performer 
designation,  designation  as  troubled  or 
designation  as  troubled  with  respect  to 
the  program  imder  section  14,  the  denial 
of  an  appeal  of  a  determination  of 
intentional  false  certification,  and  the 
rescission  of  high  performer 
designation.  A  PHA  may  appeal  its 
management  assessment  rating  on  the 
basis  of  data  errors,  the  denial  of 
exclusion  or  modification  requests 
when  their  denial  affects  a  PHA’s  total 
weighted  score,  or  a  determination  of 
intentional  false  certification. 

(1)  A  PHA  may  appeal  its 
management  assessment  rating  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  only  for  the  reasons 
stated  in  paragraph  (b)  of  this  section. 

(2)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  Assistant  Secretary  unless  it 
has  submitted  its  certification  to  the 
State/ Area  Office. 

(3)  Appeals  submitted  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
without  appropriate  documentation  will 
not  be  considered  and  will  be  retrimed 
to  the  PHA. 

(c)  A  PHA  has  the  right  to  appeal  any 
reffisal  of  a  petition  in  accordance  with 
§  901.140  to  remove  designation  of 
troubled  or  troubled  with  respect  to  the 
program  under  section  14  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

(d)  The  date  and  place  by  which  any 
appeal  must  be  submitted  will  be 
specified  in  the  letter  fit>m  the  State/ 
Area  Office  notifying  the  PHA  of  any 
determination  or  action.  For  example, 

^  the  State/ Area  Office  initial  notification 
letter  or  denial  of  initial  appeal  letter 
will  specify  the  date  and  place  by  which 
appeals  must  be  received.  The  date 
specified  will  be  the  15th  calendar  day 
after  the  letter  is  mailed,  not  counting 
the  day  the  letter  is  mailed.  If  the  15ffi 
day  falls  on  a  weekend  or  holiday,  the 
date  specified  will  be  the  next  day  that 
is  not  on  a  weekend  or  a  holiday.  Any 
appeal  not  received  by  the  specified 
time  and  place  will  not  be  considered. 

§901.130  Incentives. 

(a)  A  PHA  that  is  designated  high 
performer  or  standard  performer  will  be 
relieved  of  specific  HUD  requirements. 


effective  upon  notification  of  high  or 
standard  performer  designation. 

(b)  A  PHA  shall  not  be  designated  a 
mod-high  performer  and  be  entitled  to 
the  applicable  incentives  unless  it  has 
been  designated  an  overall  high 
performer. 

(c)  High-performing  PHAs  and  RMCs 
that  receive  a  grade  of  “A”  on  each  of 
the  indicators  for  which  they  are 
assessed  will  receive  a  Certificate  of 
Commendation  from  the  Department  as 
well  as  special  public  recognition. 

(d)  Representatives  of  high- 
performing  PHAs  may  be  requested  to 
serve  on  Departmental  working  groups 
that  will  advise  the  Department  in  such 
areas  as  troubled  PHAs  and  performance 
standards  for  all  PHAs. 

(e)  Relief  firom  any  standard 
procedural  requirements  does  not  mean 
that  a  PHA  is  relieved  firom  compliance 
with  the  provisions  of  Federal  law  and 
regulations  or  other  handbook 
requirements.  For  example,  although  a 
hi^  or  standard  performer  may  be 
reUeved  of  requirements  for  prior  HUD 
approval  for  certain  types  of  contracts 
for  services,  it  must  still  comply  with  all 
other  Federal  and  State  requirements 
that  remain  in  effect,  such  as  those  for 
competitive  bidding  or  competitive 
negotiation  (see  24  CFR  85.36): 

(1)  PHAs  will  still  be  subject  to 
regular  Independent  Auditor  (LA)  audits. 

(2)  Office  of  Inspector  General  (OIG) 
audits  or  investigations  will  continue  to 
be  conducted  as  circumstances  may 
warrant. 

(f)  The  State/ Area  Office  will  have 
discretion  to  subject  a  PHA  to  any 
requirement  that  would  otherwise  be 
omitted  imder  the  specified  relief,  in 
accordance  with  §  901.115(e). 

§  901 .135  Memorandum  of  agreement 

(a)  After  consulting  the  independent 
assessment  team  and  reviewing  the 
report  identified  in  section  6(j)2(bl  of 
the  1937  Act,  a  Memorandum  of 
Agreement  (MO A),  a  binding 
contractual  agreement  between  HUD 
and  a  PHA,  shall  be  required  for  each 
PHA  designated  as  troubled  and  mod- 
troubled.  The  scope  of  the  MOA  may 
vary  depending  upon  the  extent  of  the 
problems  present  in  the  PHA,  but  shall 
include: 

(1)  Baseline  data,  which  should  be 
raw  data  but  may  be  the  PHA’s  score  in 
each  of  the  indicators  identified  as  a 
problem,  or  other  relevant  areas 
identified  as  problematic; 

(2)  Annual  and  quarterly  performance 
targets,  which  may  be  the  attainment  of 
a  higher  grade  wiffiin  an  indicator  that 
is  a  problem,  or  the  description  of  a  goal 
to  be  achieved,  for  example,  the 
reduction  of  rents  uncollected  to  6%  or 


less  by  the  end  of  the  MOA  aimual 
period; 

(3)  Strategies  to  be  used  by  the  PHA 
in  achieving  the  performance  targets 
within  the  time  period  of  the  MOA; 

(4)  Technical  assistance  to  the  PHA 
provided  or  facilitated  by  the 
Department,  for  example,  the  training  of 
PHA  employees  in  specific  management 
areas  or  assistance  in  the  resolution  of 
outstanding  HUD  monitoring  findings; 

(5)  The  PHA’s  commitment  to  take  all 
actions  within  its  control  to  achieve  the 
targets; 

(6)  Incentives  for  meeting  such 
targets,  such  as  the  removal  of  troubled 
or  mod-troubled  designation,  fewer 
conditions  placed  on  grants,  and 
Departmental  recognition  for  the  most 
improved  PHAs; 

(V)  The  consequences  of  failing  to 
meet  the  targets,  including  such 
sanctions  as  the  imposition  of  budgetary 
limitations,  declaration  of  substantial 
default  and  subsequent  actions,  limited 
denial  of  participation,  suspension, 
debarment,  or  the  imposition  of 
operating  funding  and  modernization 
thresholds;  and 

(8)  A  description  of  the  involvement 
of  local  public  and  private  entities, 
including  PHA  resident  leaders,  in 
carrying  out  the  agreement  and 
rectifying  the  PHA’s  problems.  A  PHA 
shall  have  primary  responsibility  for 
obtaining  active  local  public  and  private 
entity  participation,  including  the 
involvement  of  public  housing  resident 
leaders,  in  assisting  PHA  improvement 
efforts.  Local  public  and  private  entity 
participation  should  be  premised  upon 
the  participant’s  knowledge  of  the  PHA, 
ability  to  contribute  technical  expertise 
with  regard  to  the  PHA’s  specific 
problem  areas  and  authority  to  make 
preliminary/tentative  commitments  of 
suoport,  financial  or  otherwise. 

(b)  A  MOA  shall  be  executed  by: 

(1)  The  PHA  Board  Chairperson  and 
accompanied  by  a  Board  resolution,  or 
a  receiver  or  other  AME  acting  in  lieu 
of  the  PHA  Board; 

(2)  The  PHA  Executive  Director,  or  a 
receiver-  or  other  AME-designated  Chief 
Executive  Officer; 

(3)  The  Director,  State/ Area  Office  of 
Public  Housing;  and 

(4)  The  appointing  authorities  of  the 
Board  of  Commissioners,  unless 
exempted  by  the  State/ Area  Office. 

(c)  The  Department  encourages  the 
inclusion  of  the  resident  leadership  in 
MOA  negotiations  and  the  execution  of 
the  MOA. 

(d)  Upon  designation  of  a  large  PHA 
(1250  or  more  units  under  management) 
as  troubled,  the  State/ Area  Office  shall 
make  a  referral  to  HUD  Headquarters  for 
appropriate  recovery  intervention  and 
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the  execution  of  an  MOA  by  the 
Assistant  Secretary  of  Public  and  Indian 
Housing. 

(e)  A  PHA  will  monitor  MOA 
implementation  to  ensure  that 
performance  targets  are  met  in  terms  of 
quantity,  timeliness  and  quality. 

(f)  A  PHA  will  be  removed  from 
troubled  status  upon  a  determination  by 
the  State/ Area  Office  that  the  PHA’s 
assessment  reflects  an  improvement  to  a 
level  sufficient  to  remove  the  PHA  from 
troubled  status,  or  mod-troubled,  i.e.,  a 
total  weighted  management  assessment 
score  of  60%  or  more. 

§901.140  Removal  from  troubled  status 
and  mod-troubled  status. 

(a)  A  PHA  has  the  right  to  petition  the 
State/ Area  Office  for  the  removal  of  a 
designation  as  troubled  or  mod- 
troubled. 

(b)  A  PHA  may  appeal  any  refusal  to 
remove  troubled  and  mod-troubled 
designation  to  the  Assistant  Secretary 
for  PubUc  and  Indian  Housing  in 
accordance  with  §  901.125. 

(c)  The  State/ Area  Office  shall 
conduct  a  confirmatory  review  of  a  PHA 
prior  to  the  removal  of  troubled  or  mod- 
troubled  designation. 

§901.145  Improvement  Plan. 

(a)  After  receipt  of  the  State/ Area 
Office  notification  letter  in  accordance 
with  §  901.120(b)  or  receipt  of  a  final 
resolution  of  an  appeal  in  accordance 
with  §  901.125  or,  in  the  case  of  an 
RMC,  notification  of  its  indicator  grades 
from  a  PHA,  a  PHA  or  RMC  shall  corrqct 
any  deficiency  indicated  in  its 
management  assessment  within  90 
calendar  days. 

(b)  A  PHA  shall  notify  the  State/ Area 
Office  of  its  action  to  correct  a 
deficiency.  A  PHA  shall  also  forward  to 
the  State/ Area  Office  an  RMC’s  report  of 
its  action  to  correct  a  deficiency. 

(c)  If  the  State/ Area  Office  determines 
that  a  PHA  or  RMC  has  not  corrected  a 
deficiency  as  required  within  90 
calendar  days  after  receipt  of  its  final 
notification  letter,  the  State/ Area  Office 
may  require  a  PHA,  or  a  RMC  through 
the  PHA,  to  prepare  and  submit  to  the 
State/ Area  Office  an  Improvement  Plan 
within  an  additional  30  calendar  days: 

(1)  The  State/ Area  Office  shall  require 
a  PHA  or  RMC  to  submit  an 
Improvement  Plan,  which  includes  the 
information  stated  in  paragraph  (d)  of 
this  section,  for  each  indicator  that  a 
PHA  or  RMC  scored  a  grade  “F”. 

(2)  The  State/ Area  Office  may  require, 
on  a  risk  management  basis,  a  PHA  or 
RMC  to  submit  an  Improvement  Plan, 
which  includes  the  informalion  stated 
in  paragraph  (d)  of  this  section,  for  each 
indicator  that  a  PHA  scored  a  grade  D 


or  E,  as  well  as  other  performance  and/ 
or  compUance  deficiencies  as  may  be 
identified  as  a  result  of  an  on-site 
review  of  the  PHA’s  operations. 

(d)  An  Improvement  Plan  shall: 

(1)  Identify  baseline  data,  which 
should  be  raw  data  but  may  be  the 
PHA’s  score  in  each  of  the  indicators 
identified  as  a  problem  in  a  PHA’s  or 
RMC’s  management  assessment,  or  other 
relevant  areas  identified  as  problematic; 

(2)  Describe  the  procediues  that  will 
be  followed  to  correct  each  deficiency; 
and 

(3)  Provide  a  timetable  for  the 
correction  of  each  deficiency. 

(e)  The  State/ Area  Office  will  approve 
or  deny  a  PHA’s  or  RMC’s  Improvement 
Plan,  and  notify  the  PHA  of  its  decision. 
A  PHA  must  notify  the  RMC  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  of  the  State/ 
Area  Office  approval  or  denial  of  the 
RMC’s  Improvement  Plan. 

(!)  An  Improvement  Plan  that  is  not 
approved  will  be  retvimed  to  the  PHA 
with  recommendations  from  the  State/ 
Area  Office  for  revising  the 
Improvement  Plan  to  obtain  approval.  A 
revised  Improvement  Plan  sh^l  be 
resubmitted  by  the  PHA  or  RMC  within 
30  calendar  days  of  its  receipt  of  the 
State/ Area  Office  recommendations. 

(g)  If  a  PHA  or  RMC  fails  to  submit  an 
acceptable  Improvement  Plan,  or  to 
correct  deficiencies  within  the  time 
specified  in  an  Improvement  Plan  or 
such  extensions  as  may  be  granted  by 
HUD,  the  State/ Area  Office  will  notify 
the  PHA  of  its  or  the  RMC’s 
noncompliance.  The  PHA,  or  the  RMC 
through  the  PHA,  will  provide  HUD  its 
reasons  for  lack  of  progress  in 
submitting  or  carrying  out  the 
Improvement  Plan  within  30  calendar 
days  of  its  receipt  of  the  noncompfiance 
notification.  HUD  will  advise  the  PHA 
as  to  the  acceptabihty  of  its  reasons  for 
lack  of  progress  and,  if  unacceptable, 
will  notify  the  PHA  that  it  will  be 
subject  to  sanctions  provided  for  in  the 
Annual  Contributions  Contract  emd 
HUD  regulations. 

§901.150  PHAs  troubled  with  respect  to 
the  program  under  section  14  (mod- 
troubled  PHAs). 

(a)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  60%  on  indicator  (2), 
modernization,  may  be  designated  as 
mod-troubled. 

(b)  PHAs  designated  as  mod-troubled 
may  be  subject,  imder  the 
Comprehensive  Grant  Program,  to  a 
reduction  of  formula  allocation  or  other 
sanctions  (24  CFR  part  968,  subpart  C) 
or  under  the  Comprehensive 
Improvement  Assistance  Program  to 


disapproval  of  new  funding  or  other 
sanctions  (24  CFR  part  968,  subpart  B).  - 

§901.155  PHMAP  public  record. 

The  State/ Area  Office  will  maintain 
PHMAP.  files,  including  certifications,* 
the  records  of  exclusion  and 
modification  requests,  appeals,  and 
designations  of  status  bas^  on  physical 
conffition  and  neighboriiood 
environment,  as  open  records,  available 
for  public  inspection  for  three  years  in 
accordance  with  any  procedures 
established  by  the  Field  Office  to 
minimize  disruption  of  normal  office 
operations. 

§901.200  Events  or  conditions  that 
constitute  substantial  default 

(a)  The  Department  may  determine 
that  events  have  occurred  or  that 
conditions  exist  that  constitute  a 
substantial  default  if  a  PHA  is 
determined  to  be  in  violation  of  Federal 
statutes,  including  but  not  limited  to, 
the  1937  Act.  or  in  violation  of 
regulations  implementing  such  statutory 
requirements,  whether  or  not  such 
violations  would  constitute  a  substantial 
breach  or  default  imder  provisions  of 
the  relevant  Annual  Contributions 
Contract  (ACC). 

(b)  The  Department  may  determine 
that  a  PHA’s  failure  to  satisfy  the  terms 
of  a  Memorandum  of  Agreement  entered 
into  in  accordance  with  §  901.135  of  this 
part,  or  to  make  reasonable  progress  to 
meet  time  frames  included  in  a 
Memorandum  of  Agreement,  are  events 
or  conditions  that  constitute  a 
substantial  default. 

(c)  The  Department  shall  determine 
that  a  PHA  that  has  been  designated  as 
troubled  and  does  not  show  significant 
improvement  (10  point  increase)  in  its 
PHMAP  score  within  one  year  are 
events  or  conditions  that  constitute  a 
substantial  default: 

(1)  A  PHA  shall  be  notified  of  such  a 
determination  in  accordance  with 

§  901.205(c). 

(2)  A  PHA  may  ^aive,  in  writing, 
receipt  of  explicit  notice  from  the 
Department  as  to  a  finding  of  substantial 
default,  and  volimtarily  consent  to  a 
determination  of  substantial  default. 

The  PHA  must  concur  on  the  existence 
of  substantial  default  conditions  which 
can  be  remedied  by  technical  assistance, 
and  the  PHA  shall  provide  the 
Department  with  written  assiuances  that 
all  deficiencies  will  be  addressed  by  the 
PHA.  The  Department  will  then 
immediately  proceed  with  interventions 
as  provided  in  §  901.210. 

(d)  The  Department  may  declare  a 
substantial  breach  or  default  under  the 
ACC,  in  accordance  with  its  terms  and 
conditions. 
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(e)  The  Department  may  determine 
that  the  events  or  conditions 
constituting  a  substantial  default  are 
limited  to  a  portion  of  a  PHA’s  public 
housing  operations,  designated  either  by 
program,  by  operational  area,  or  by 
development(s). 

§901.205  Notice  and  response. 

(a)  If  information  horn  an  annual 
assessment,  as  described  in  §  901.100,  a 
management  review  or  audit,  or  any 
other  credible  source  indicates  that 
there  may  exist  events  or  conditions 
constituting  a  substantial  breach  or 
default,  the  Department  shall  advise  a 
PHA  of  such  information.  The 
Department  is  authorized  to  protect  the 
confidentiality  of  the  soxnce(s)  of  such 
information  in  appropriate  cases.  Before 
taking  further  action,  except  in  cases  of 
apparent  fraud  or  criminality,  and/or  in 
cases  where  emergency  conditions  exist 
posing  an  imminent  threat  to  the  life, 
health,  or  safety  of  residents,  the 
Department  shall  afford  the  PHA  a 
timely  opportimity  to  initiate  corrective 
action,  including  the  remedies  and 
procedures  available  to  PHAs 
designated  as  “troubled  PHAs,”  or  to 
demonstrate  that  the  information  is 
incorrect. 

(b)  In  any  situation  determined  to  be 
an  emergency,  or  in  any  case  where  the 
events  or  conditions  precipitating  the 
intervention  are  determine  to  be  the 
result  of  criminal  or  fi'audulent  activity, 
the  Assistant  Secretary  is  authorized  to 
intercede  to  protect  the  residents’  and 
the  Department’s  interests  by  causing 
the  proposed  interventions  to  be 
implemented  without  further  appeals  or 
delays. 

(c)  Upon  a  determination  or  finding 
that  events  have  occurred  or  that 
conditions  exist  that  constitute  a 
substantial  default,  the  Assistant 
Secretary  shall  provide  written 
notification  of  such  determination  or 
finding  to  the  affected  PHA.  Written 
notification  shall  include,  but  need  not 
necessarily  be  limited  to: 

(1)  Identification  of  the  specific 
covenants,  conditions,  and/or 
agreements  imder  which  the  PHA  is 
determined  to  be  in  non-compliance; 

(2)  Identification  of  the  specific 
events,  occurrences,  or  conditions  that 
constitute  the  determined 
noncompliance; 

(3)  Citation  of  the  communications 
and  opportimities  to  effect  remedies 
afforded  pinsuant  to  paragraph  (a)  of 
this  section; 

(4)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar,  days,  except  in  cases  of 
apparent  fraud  or  other  criminal 
behavior,  and/or  imder  emergency 


conditions  as  described  in  paragraph  (a) 
of  this  section,  nor  more  than  30 
calendar  days,  during  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
determination  or  finding  is  not 
substantively  acciurate;  and 

(5)  Notification  to  the  PHA  that, 
absent  a  satisfactory  response  in 
accordance  with  paragraph  (d)  of  this 
section,  the  Department  will  take 
control  of  the  PHA,  using  emy  or  all  of 
the  interventions  specified  in  §  901.210, 
and  determined  to  be  appropriate  to 
remedy  the  noncompliance,  citing 
§  901.210,  and  any  additional  authority 
for  such  action. 

*(d)  Upon  receipt  of  the  notification 
described  in  paragraph  (c)  of  this 
section,  the  PHA  must  demonstrate, 
within  the  time  period  permitted  in  the 
notification,  factual  error  in  the 
Department’s  description  of  events, 
occiurences,  or  conditions,  or  show  that 
the  events,  occiurences,  or  conditions 
do  not  constitute  noncompliance  with 
the  statute,  regulation,  or  covenants  or 
conditions  to  which  the  PHA  is  cited  in 
the  notification. 

§901.210  Interventions. 

(a)  Interventions  under  this  part 
(including  an  assumption  of  operating 
responsibilities)  may  be  limited  to  one 
or  more  of  a  PHA’s  specific  operational 
areas  (e.g.,  maintenance,  modernization, 
occupancy,  or  financial  management  or 
to  a  single  development  or  a  group  of 
developments).  Under  this  limited 
intervention  procedure,  the  Department 
could  select,  or  participate  in  the 
selection  of,  an  AME  to  assume 
management  responsibility  for  a  specific 
development,  a  group  of  developments 
in  a  geographical  area,  or  a  specific 
operational  area,  while  permitting  the 
PHA  to  retain  responsibility  for  all 
programs,  operational  areas,  and 
developments  not  so  designated. 

(b)  Upon  determining  that  a 
substantial  default  exists  under  this 
part,  the  Department  may  initiate  any 
interventions  deemed  necessary  to 
maintain  decent,  safe,  and  sanitary 
dwellings  for  residents.  Such 
intervention  may  include: 

(1)  Providing  technical  assistance  for 
existing  PHA  management  staff; 

(2)  Selecting  or  participating  in  the 
selection  of  an  AME  to  provide 
technical  assistance  or  other  services  up 
to  and  including  contract  management 
of  all  or  any  part  of  the  public  housing 
developments  administered  by  a  PHA; 

(3)  Assuming  possession  and 
operational  responsibility  for  all  or  any 
part  of  the  public  housing  administered 
by  a  PHA;  and 


(4)  The  provision  of  intervention  and 
assistance  necessary  to  remedy 
emergency  conditions. 

(c)  HUD  may  take  the  actions 
described  in  this  part  sequentially  or 
simultaneously  in  any  combination. 

§  901 .21 5  Contracting  and  funding. 

(a)  Upon  a  declaration  of  substantial 
default  or  breach,  and  subsequent 
assumption  of  possession  and 
operational  responsibility,  the 
Eiepartment  may  enter  into  agreements, 
arrangements,  and/or  contracts  for  or  on 
behaff  of  a  PHA,  or  to  act  as  the  PHA, 
and  to  expend  or  authorize  expenditure 
of  PHA  funds,  irrespective  of  the  source 
of  such  funds,  to  remedy  the  events  or 
conditions  constituting  the  substantial 
default. 

(b)  In  entering  into  contracts  or  other 
agreements  for  or  on  behalf  of  a  PHA, 
the  Department  shall  comply  with 
requirements  for  competitive 
procurement  consistent  with  24  CFR 
85.36,  except  that,  upon  determination 
of  public  exigency  or  emergency  that 
will  not  permit  a  delay,  the  Department 
can  enter  into  contracts  or  agreements 
on  a  non-competitive  basis,  consistent 
with  the  standards  of  24  CFR 
85.36(d)(4). 

§  901 .220  Resident  participation  in 
competitive  proposals  to  manage  the 
housing  of  a  PHA. 

(a)  When  a  competitive  proposal  to 
manage  the  housing  of  a  PHA  in 
substantial  default  is  solicited  in  a 
Request  for  Proposals  (RFP)  pursuant  to 
section  6(j)(3)(A)(i)  of  the  37  Act,  the 
RFP,  in  addition  to  publishing  the 
selection  criteria,  will: 

(1)  Include  a  requirement  for  residents 
to  notify  the  Department  if  they  want  to 
be  involved  in  die  selection  process; 
and 

(2)  Include  a  requirement  for  the  PHA 
that  is  the  subject  of  the  RFP  to  post  a 
notice  and  a  copy  of  the  RFP  in  a 
prominent  location  on  the  premises  of 
each  housing  development  that  would 
be  subject  to  the  management  chosen 
under  the  RFP,  for  the  purposes  of 
notifying  affected  residents  that  * 

(i)  Invites  residents  to  participate  in 
the  selection  process;  and 

.  (ii)  Provides  information,  to  be 
specified  in  the  RFP,  on  how  to  notify 
the  Department  of  their  interest. 

(b)  Residents  must  notify  the 
Department  by  the  RFP’s  application 
due  date  of  their  interest  in  participating 
in  the  selection  process.  In  order  to 
participate,  the  total  number  of 
residents  that  notify  the  Department 
must  equal  at  least  five  percent  of  the 
residents,  or  the  notification  of  interest 
must  be  finm  an  organization  or 
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organizations/)!  residents  whose 
membership  must  equal  at  least  five 
percent  of  the  PHA’s  residents. 

(c)  If  the  required  percentage  of 
residents  notify  the  Department,  a 
minimum  of  one  resident  may  be 
invited  to  serve  as  an  advisory  member 
on  the  evaluation  panel  that  will  review 
the  applications  in  accordance  with 
applicable  procurement  procedures. 
Resident  advisory  members  are  subject 
to  all  applicable  confidentiaUty  and 
disclosure  restrictions. 

§  901 .225  Resident  petitions  for  remedial 
action. 

The  total  number  of  residents  that 
petition  the  Department  to  take  remedial 
action  pursuant  to  sections  6(j)(3)(A)(i) 
through  (iv)  of  the  1937  Act  must  equal 
at  least  five  percent  of  the  residents,  or 
the  petition  must  be  firom  an 
organization  or  organizations  of 
residents  whose  membership  must 
equal  at  least  five  percent  of  the  PHA’s 
residents. 

'§901.230  Receivership. 

(a)  Upon  a  determination  that  a 
substantial  default  has  occurred  and 
without  regard  to  the  availability  of 
alternate  remedies,  the  Department  may 
petition  the  court  for  the  appointment  of 


a  receiver  to  conduct  the  affairs  of  the 
PHA  in  a  manner  consistent  with 
statutory,  regulatory,  and  contractual 
obligations  of  the  PHA  and  in 
accordance  with  such  additional  terms 
and  conditions  that  the  court  may 
provide.  The  court  shall  have  authority 
to  grant  appropriate  temporary  or 
preliminary  relief  pending  final 
di^osition  of  any  petition  by  HUD. 

(b)  The  appointment  of  a  receiver 
pmsuant  to  ^is  section  may  be 
terminated  upon  the  petition  to  the 
court  by  the  PHA,  the  receiver,  or  the 
Department,  and  upon  a  finding  by  the 
court  that  the  circnunstances  or 
conditions  that  constituted  substantial 
default  by  the  PHA  no  longer  exist  and 
that  the  operations  of  the  PHA  will  be 
conducted  in  accordance  with 
applicable  statutes  and  regulations,  and 
contractual  covenants  and  conditions  to 
which  the  PHA  and  its  public  housing 
programs  are  subject. 

§901.235  Technical  assistance. 

(a)  The  Department  may  provide 
technical  assistance  to  a  PHA  that  is  in 
substantial  default. 

(b)  The  Department  may  provide 
technical  assistance  to  a  troubled  or 
non-troubled  PHA  if  the  assistance  will 
enable  the  PHA  to  achieve  satisfactory 


performance  on  any  PHMAP  indicator. 
The  Department  may  provide  such 
assistance  if  a  PHA  demonstrates  a 
commitment  to  undertake 
improvements  appropriate  with  the 
given  circumstances,  and  executes  an 
Improvement  Plan  in  accordance  with 
§901.145. 

(c)  The  Department  may  provide 
technical  assistance  to  a  PHA  if  without 
abatement  of  prevailing  or  chronic 
conditions,  the  PHA  can  be  projected  to 
be  designated  as  troubled  by  its  next 
PHMAP  assessment. 

(d)  The  Department  may  provide 
technical  assistance  to  a  PHA  that  is  in 
substantial  default  of  the  Annual 
Contributions  Contract. 

(e)  The  Department  may  provide 
technical  assistance  to  a  PHA  whose 
troubled  designation  has  been  removed 
and  where  such  assistance  is  necessary 
to  prevent  the  PHA  fiom  being 
designated  as  troubled  within  the  next 
two  years. 

Date:  February  26, 1996. 

Kevin  E.  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc.  96-10956  Filed  5-3-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  220 
[Regulation  T;  Docket  No.  R-0772] 

RIN  7100-AB28 

Securities  Credit  Transactions;  Review 
of  Regulation  T,  “Credit  by  Brokers 
and  Dealers” 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  adopting 
amendments  to  Regulation  T,  the 
regulation  that  covers  extensions  of 
credit  by  and  to  broker  and  dealers. 
These  amendments  reflect  consideration 
of  the  comments  submitted  in  response 
to  the  proposed  rule  issued  by  the  Board 
for  public  comment  on  Jime  29, 1995. 

Major  amendments  include 
eliminating  restrictions  on  the  abihty  of 
broker-dealers  to  arrange  for  credit; 
increasing  the  type  and  munber  of 
domestic  and  foreign  securities  that  may 
be  bought  on  margin  and  increasing  the 
loan  value  of  some  securities  that  eure 
already  marginable;  deleting  Board  rules 
regarding  options  transactions  in  favor 
of  the  rules  of  the  options  exchanges; 
and  reducing  restrictions  on 
trans€u:tions  involving  foreign  persons, 
foreign  securities,  and  foreign  currency. 
In  addition,  technical  changes  are  being 
adopted  to  provide  clarification,  update 
references,  or  restore  language 
inadvertently  deleted.  The  Board  is  also 
soliciting  comments  on  the  possibility 
of  additional  Regulation  T  amendments 
in  a  separate  dociunent  published 
elsewhere  in  today’s  Federal  Register. 
EFFECTIVE  DATE:  July  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Holz,  Senior  Attorney,  or  Angela 
Desmond.  Senior  Counsel,  Division  of 
Banking  Supervision  and  Regulation 
(202)  452-2781;  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  In  1992, 
the  Board  issued  an  Advance  Notice  of 
Proposed  Rulemaking  and  Request  for 
Comment  to  aid  in  its  periodic  review 
of  Regulation  T.^  In  1994,  the  Board 
proposed  and  adopted  amendments 
exempting  transactions  involving 
government  securities  and  shortening 
the  time  period  within  which  customers 
must  deposit  margin  requirements  or 
make  payment  for  securities  in  light  of 
the  industry’s  move  to  a  thfee-day 


*  57  FR  37109  (August  18, 1992). 


settlement  period.^  In  June  1995,  the 
Board  published  proposed  amendments 
covering  additional  areas  of  Regulation 
T.3  Forty-six  comment  letters  were 
received  in  response  to  the  1995 
proposal.  The  review  of  Regulation  T 
predates  but  is  now  encompassed 
within  the  Board’s  regulatory  review 
imder  section  303  of  the  Riegle 
Community  Redevelopment  and 
Regulatory  Improvement  Act  of  1994. 

The  Board  is  now  adopting  a  final 
rule  which  covers  four  major  areas; 
arranging  for  credit,  loan  value  of 
securities,  options  tremsactions,  and 
international  tremsactions. 

In  the  arranging  area,  the  Board  is 
eliminating  all  restrictions  on  the  ability 
of  broker-dealers  to  arrange  for  credit 
that  does  not  otherwise  violate  the 
lending  provisions  of  the  Board’s 
margin  regulations. 

Amendments  regarding  the  loan  vedue 
of  secvurities  include  changing  the  loan 
value  of  money  market  and  exempted 
securities  mutual  funds  from  50  percent 
to  “good  faith”  loan  value.  The  Board  is 
adopting  additional,  alternate  criteria 
for  luilisted  debt  securities  so  that  any 
debt  security  with  an  investment  grade 
rating  will  be  entitled  to  “good  faith” 
loan  value.  The  Bocird  is  edso  adopting 
an  additional  method  for  foreign  stoclu 
to  quaUfy  for  margin  treatment  that  will 
result  in  an  increase  in  the  number  of 
foreign  margin  stocks  fit)m 
approximately  700  to  approximately 
1800  stocks.  The  Board  is  extending 
loan  value  to  convertible  bonds  that  do 
not  meet  the  existing  margin  criteria  if 
the  underlying  security  is  already 
marginable.  Finally,  the  Board  is 
extending  loan  value  to  exchange-traded 
options,  which  will  be  entitled  to  the 
loan  value  deemed  appropriate  by  the 
exchange  that  trades  the  option,  subject 
to  the  approval  of  the  Seciuities  and 
Exchange  Commission  (SEC). 

In  addition  to  giving  loan  vedue  to 
exchange-traded  options,  other 
amendments  in  the  options  area  will 
increase  Regulation  T’s  reliance  on  the 
margin  rules  of  the  exchange  where  the 
option  is  traded  for  customer  and 
specialist  transactions.  This  will  allow 
increased  flexibility  in  recognizing  the 
offsetting  nature  of  certain  transactions 
and  assets,  such  as  financial  futures. 

The  Board  is  retaining  the  current 
provisions  until  June  1, 1997  in 
response  to  requests  from  options 
exchanges  for  extra  time  to  develop 


^The  proposed  amendments  were  published  at  59 
FR  33923  (July  1, 1994)  and  the  final  rule  was 
published  at  59  FR  53565  (October  25, 1994). 

^  60  FR  33763  (June  29, 1995).  The  comment 
period  was  subsequently  extended  at  the  request  of 
commenters  (60  FR  43726,  August  23, 1995). 


exchange  rules  and  have  them  approved 
by  the  SEC. 

The  Board  is  reducing  Regulation  T 
restrictions  on  international  transactions 
involving  the  borrowing  and  lending  of 
foreign  securities  that  are  not  publicly 
traded  in  the  United  States  and  giving 
broker-dealers  greater  flexibility  to 
accept  foreign  currencies,  compute 
margin  requirements  using  foreign 
currencies,  and  deal  with  foreign 
broker-dealers  on  the  same  basis  as 
domestic  broker-dealers.  These  changes 
are  discussed  more  fully  below.  The 
amendments  are  discussed  in  the  order 
they  appear  in  the  regulation. 

Section  220.2  Definitions 

The  following  new  definitions  or 
amended  definitions  are  being  adopted 
as  proposed:  cash  equivalent,  exempted 
securities  mutual  fund,  foreign  person, 
in  the  money,  margin  security,  money 
market  mutual  fund,  non-U.S.  traded 
foreign  security,  and  OTC  margin  stock. 
As  proposed,  ^e  Board  will  delete  the 
definition  of  in  or  at  the  money,  but  this 
will  be  delayed  imtil  June  1, 1997,  when 
the  other  option-specific  rules  of 
Regulation  T  are  deleted.'*  The  effect  of 
the  definitions  is  described  below  imder 
the  section  in  which  the  defined  term  is 
used.  Definitional  changes  that  have  the 
effect  of  increasing  the  types  and 
number  of  securities  that  are  marginable 
are  discussed  below  under  section 
220.18,  Supplement:  Margin 
requirements. 

The  following  definitions  are  being 
amended  based  on  comments:  covered 
option  transaction,  escrow  agreement, 
OTC  margin  bond,  permitted  offset 
position,  short  call  or  short  put,  and 
underlying  security.  'The  modifications 
are  teclmical  in  nature,  with  the 
exception  of  those  discussed  in  the 
following  two  paragraphs. 

The  Board  proposed  to  add  the  word 
“sold”  to  the  definition  of  short  call  or 
short  put  and  the  Ust  of  permissible 
transactions  in  the  cash  accoimt  to 
inimic  rules  of  the  self-regulatory 
organizations  (SROs).  The  word  is  not 
being  added  in  light  of  comments 
pointing  out  that  the  Board’s  proposal 
would  cover  transactions  that  are  not 
covered  by  SRO  rules,  which  was  not 
the  Board’s  intent. 


♦  See  also  the  definition  of  permitted  offset 
position  in  section  220.2,  section  220.4(b)(8), 
section  220.12(b)(6),  and  section  220.18(fi.  Several 
options  exchanges  requested  a  delay  in 
effectiveness  of  Regulation  T  provisions  w'hich 
replace  Board-specified  options  rules  with  reference 
to  exchange  rules.  In  order  to  allow  the  exchanges 
to  develop  rules  in  these  areas  and  have  them 
approved  by  the  SEC,  the  Board  is  delaying  the 
effectiveness  of  the  new  options  provisions  in 
Regulation  T  until  June  1, 1997. 
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The  definition  of  underlying  security 
is  being  changed  to  underlying  asset  to 
account  for  the  fact  that  not  every  asset 
underlying  a  secimties  option  is  a 
security.  A  conforming  change  has  also 
been  made  to  the  defi^tion  of  in  the 
money.  The  definition  is  also  being 
changed  fiom  the  proposal  so  that 
customers  emd  specialists  may  hold  less 
than  all  of  the  securities  in  an  index  as 
cover  for  a  short  option  position  if  SEC- 
approved  rules  of  the  SRO  where  the 
option  is  traded  allow  partial  luiskets. 
Ihe  language  that  was  proposed 
required  that  all  securities  that  comprise 
an  index  be  held  in  the  same  proportion 
as  the  index. 

Section  220.3  General  Provisions 

The  Board  is  amending  section 
220.3(e)(4),  which  permits  what  the 
industry  refers  to  as  “cashless  exercise” 
of  employee  stock  options,  to  cover 
addition^  types  of  securities  received 
by  customers  pursuant  to  an  employee 
benefit  plan  and  to  conform  with  SEC 
rules  that  determine  who  is  covered 
under  these  plans  and  therefore  who 
may  take  advantage  of  the  “cashless 
exercise”  procedure.  The  Board  is 
modifying  the  language  that  was 
proposed  to  accommodate  employee 
stock  award  plans. 

The  Board  is  also  adding  a  new 
paragraph  to  the  general  provisions  in 
section  220.3  to  make  clear  that  fireely 
convertible  currency  can  be  accepted  by 
creditors  and  treated  at  its  U.S.  dollar 
eqviivalent  on  a  marked-to-market  btisis 
for  all  purposes  imder  Regulation  T. 
Marking  to  market  should  minimize 
currency  risk. 

Section  220.4  Margin  Account 

Consistent  with  the  amendment  to  the 
general  provisions  in  section  220.3  of 
Regulation  T  allowing  finely  convertible 
foreign  currency  to  be  accepted  for  all 
purposes  under  Regulation  T,  the  Board- 
is  amending  Regulation  T  to  enhance 
the  ability  of  broker-dealers  to  extend 
credit  denominated  in  a  foreign 
currency  by  eliminating  the  restriction 
in  section  220.4(c)  that  prevents  an 
increase  in  one  foreign  currency 
subaccovmt  from  offsetting  a  decrease  in 
another  foreign  currency  subaccount. 
The  Board  is  also  simplifying  the 
language  that  was  propos^  for  section 
220.4(b)(8)  to  allow  broker-dealers  to 
extend  credit  in  any  freely  convertible 
currency,  whether  or  not  a  security 
denominated  in  that  currency  is  (or  was) 
held  in  the  account. 

As  proposed,  the  Board  is  completing 
the  process  of  deferring  to  SRO  rules  for 
options  transactions  by  deleting  specific 
provisions  governing  cover  or  positions 
in  lieu  of  margin  found  in  section 


220.5(c)  in  favor  of  SRO  rules.  This 
change  will  become  effective  on  June  1, 
1997.  The  margin  requirement  for  a 
customer  who  writes  an  over-the- 
counter  (OTC)  option  that  is  purchased 
by  its  broker-de^er  will  be  determined 
by  the  rules  of  the  broker-dealer’s 
examining  authority. 

As  proposed,  the  margin  accoimt 
exceptions  and  special  provisions  in 
section  220.5  have  been  incorporated 
into  section  220.4  so  that  each 
Regulation  T  account  is  described  in  a 
single  section.  The  special 
memorandum  account  and  the 
government  securities  account  are  being 
renumbered  as  section  220.5  and  220.6 
respectively.  No  substantive  change  is 
intended  by  this  renumbering. 

Section  220.8  Cash  Account 

The  Board  is  amending  the  cash 
account,  as  proposed,  to  recognize 
industry  practice  by  specifically 
allowing  the  purchase  of  nonsecurities 
on  a  cash  basis  in  the  cash  account. 
Because  this  change  includes  foreign 
currencies,  foreign  exchange 
transactions  can  be  effected  on  a  cash 
basis  in  the  account. 

The  Board  is  adding  money  market 
mutual  funds  to  the  definition  of  cash 
equivalent  as  proposed  to  allow  these 
mutual  fund  shares  to  be  used  to  cover 
puts  in  the  cash  accormt.  In  response  to 
commenters,  the  Board  has  added 
language  to  section  220.8(a)(4)  to  make 
clear  that  cash  equivalents  covering 
options  transactions  may  be  held  in  the 
account  via  an  escrow  agreement. 

The  specific  option  transactions 
formerly  permitted  in  the  cash  accoimt 
pursuant  to  section  220.8(a)(3)  have 
been  incorporated  into  a  definition  for 
covered  option  transactions  along  with 
new  authority,  effective  June  1, 1997,  for 
the  SROs  to  permit  additional 
transactions  with  finite  risk  in.  this 
account.  The  proposed  language  has 
been  modified  to  permit  greater 
flexibility  for  the  SROs.  This  flexibility 
includes  covering  (1)  transactions  in 
which  a  customer’s  risk  is  not  a  fixed 
dollar  amount  but  is  effectively  limited 
to  the  value  of  the  assets  securing  it,  (2) 
transactions  in  which  early  exercise  of 
any  aspect  of  the  transaction  results  in 
contemporaneous  exercise  of  all  aspects, 
and  (3)  OTC  options  transactions.  SROs 
may  designate  covered  transactions  by  . 
catego^  if  they  choose  to  do  so. 

The  Board  is  amending  section 
220.8(b)(l)(ii),  the  cash  account 
provision  covering  the  purchase  of 
foreign  securities  with  extended 
settlement  periods,  as  proposed,  so  that 
a  broker-dealer  will  not  be  required  to 
sell  a  customer’s  securities  for  failure  to 
make  payment  until  one  day  beyond  the 


foreign  settlement  date.  Cunently,  a 
broker-dealer  must  receive  its 
customer’s  payment  by  settlement  date. 
The  extra  day  will  allow  the  broker- 
dealer  to  verify  that  its  failure  to  receive 
the  customer’s  payment  is  not  due  to 
time  zone  differences,  error,  or  other 
exceptional  circumstances. 

Section  220. 1 1  Broker-Dealer  Credit 
Account 

Two  substantive  changes  proposed  by 
the  Board  are  being  made  to  section 
220.11(a),  Permissible  transactions. 

First,  the  Board  is  amending  section 
220.11(a)  to  permit  foreign  broker- 
dealers  to  use  this  account  for  delivery- 
versus-payment  transactions  with  U.S. 
broker-dealers.  Under  this  amendment 
foreign  broker-dealers  are  referred  to  as 
“persons  regulated  by  a  foreign 
securities  authority.”  Regulation  T 
incorporates  the  definitions  finm 
section  3(a)  of  the  Act,  which  defines  a 
“foreign  securities  authority”  to  include 
entities  “empowered  by  a  foreign 
government  to  administer  or  enforce 
laws  as  they  relate  to  securities 
matters.”  Several  conunenters  stated 
that  the  Board’s  proposal  may  not 
encompass  entities  such  as  universal 
banks  that  are  generally  recognized  as 
broker-dealers  but  are  regulated  by  a 
banking  regulator  that  is  also 
responsible  for  securities  regulation  in 
that  country.  'The  Board  believes  that 
the  phrase  “person  regulated  by  a 
foreign  securities  authority,”  is  broad 
enough  for  purposes  of  R^ulation  T  to 
cover  universal  banks. 

The  Board  is  also  amending  section 
220.11(a)  to  include  “prime  broker” 
arrangements  set  up  under  SEC 
guidelines  ^  in  the  list  of  permissible 
transactions.  This  will  permit  use  of  the 
broker-dealer  credit  accoimt  by 
executing  broker-dealers  so  that  a 
customer’s  transactions  may  be 
consolidated  at  the  customer’s  prime 
broker. 

In  1995,  the  Board  proposed  an 
amendment  to  clarify  that  the  joint  back 
office  (JBO)  arrangements  established 
pursuant  to  section  220.11(a)(2),  which 
allow  participant  broker-dealers  to  be 
treated  as  if  they  were  self-clearing 
broker-dealers,  require  a  reasonable 
relationship  between  the  owners’  equity 
interests  and  the  amount  of  business 
transacted  through  the  JBO.  The  Board’s 
intention  in  1983  in  fir^  permitting  the 
formation  of  JBOs  was  to  allow  for 
economies  of  scale  among  registered 
broker-dealers,  and  the  Board  beUeved  it 
was  unnecessary  to  explicitly  require  a 
specific  capital  structure  to  ensure 
equitable  treatment  among  participants. 


»  See,  Fed.  Sec.  L.  Rep.  (CX31)  1 76,819. 
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Several  conunenters  noted  that  the 
Board’s  1995  proposal  was  ambiguous; 
others  suggested  that  the  current 
language  could  be  interpreted  to  prevent 
unreasonable  arrangements  without  the 
need  for  amendment;  and  several 
conunenters,  including  some  opposed  to 
the  Board’s  proposal,  were  in  fevor  of 
involving  SROs  in  this  process.  After 
considering  the  comments,  the  Board 
has  decided  not  to  incorporate  its 
imderstanding  into  the  regulation  and 
believes  it  is  appropriate  to  rely  on  the 
authority  of  the  JBO’s  examining 
authority  (SRO)  to  ensure  the 
reasonableness  of  JBO  arrangements 
under  its  supervision. 

Section  220. 1 2  Market  Functions 
Account 

The  Board  proposed  two  substantive 
amendments  to  this  section  and  is 
adopting  both  of  them.  First,  the  Board 
is  amending  section  220.12(b), 
Specialists,  to  delete  the  specific 
“permitted  ofiset  positions’’  established 
by  the  Board  in  favor  of  SEC-approved 
rules  of  the  SROs.  Permitted  offset 
positions  are  entitled  to  good  faith 
margin,  and  allowing  ex^ange  rules  to 
govern  these  transactions  is  consistent 
with  the  Board’s  intention  to  allow 
margin  requirements  for  options 
transactions  and  margin  requirements 
for  specialists  to  be  determined  by  the 
appropriate  market,  subject  to  SEC 
approval.  'This  change  v\dll  be  effective 
June  1, 1997. 

Second,  the  Board  is  revising  the 
description  of  OTC  marketmakers  and 
third  marketmakers  to  respond  to 
questions  raised  about  the  coverage  of 
this  provision.  The  revision  concerning 
third  marketmakers  mirrors  the 
language  in  Regulation  U,  while  the 
revision  concerning  OTC  marketmakers 
ensures  that  the  exempt  credit  available 
to  OTC  marketmakers,  like  the  exempt 
credit  for  specialists,  is  in  return  for 
market-making  obligations  enforced  by 
the  regulatory  authority  for  that  market. 

Section  220. 1 3  Arrangihg  for  Loans  by 
Others 

The  Board  is  amending  section  220.13 
to  permit  creditors  to  arrange  for  any 
credit  transaction  so  long  as  they  do  not 
willfully  arrange  credit  that  otherwise 
violates  the  Board’s  margin  regulations. 
Currently,  broker-dealers  cannot  arrange 
for  transactions  they  could  not  engage  in 
themselves  unless  covered  by  one  of  the 
exceptions  found  in  this  section. 

Section  7  of  the  Act  requires  broker- 
dealers  to  comply  with  Federal  Reserve 
margin  regulations  when  they  “extend 
or  maintain  credit  or  arrange  for  the 
extension  or  maintenance  of  credit.’’ 
Since  1938,  Regulation  T  has  contained 


a  provision  addressing  the  “arranging’’ 
of  credit  by  broker-dealers.  This 
provision  remained  unaltered  imtil 
1975,  when  the  Board  began  to  adopt 
exceptions  to  ^he  general  prohibition. 
Although  the  arranging  prohibition  was 
intended  to  prevent  a  broker-dealer  from 
circumventing  Regulation  T  by 
arranging  for  another  lender  to  extend 
credit  that  the  broker-dealer  was 
prevented  from  extending  itself,  the 
Board’s  regulations  now  cover  most  U.S. 
margin  lenders  directly.® 

One  of  the  most  basic  and  fi-equently 
raised  trends  noted  in  the  comments 
received  since  the  Board  annoimced  its 
review  of  Regulation  T  is  the  erosion  of 
barriers  between  broker-dealers  and 
other  lenders,  including  globalization  of 
the  securities  markets  and  the 
increasing  overlap  in  the  businesses  of 
these  various  lenders.  Several  trade 
eissociations  and  broker-dealers 
responded  favorably  to  the  Board’s 
request  for  comment  on  applying  the 
arranging  restriction  only  to  credit  that 
otherwise  violates  the  Board’s  margin 
regulations. 

The  Board  has  concluded  that  broker- 
dealers  should  be  permitted  to  arrange 
for  any  credit  that  is  not  directly 
prohibited  by  a  Federal  Reserve  margin 
regulation.  Because  a  broker-dealer  may 
not  know  all  of  the  credit  terms  agreed 
to  between  its  customer  and  the  actual 
lender,  the  amended  language  prohibits 
a  broker-deeder  firom  willfully anangfrig 
credit  that  violates  one  of  the  Board’s 
margin  regulations.  The  ability  of 
broker-dealers  to  arrange  for  credit  in 
connection  with  new  issues  of  securities 
will  still  be  constrained  by  section  11(d) 
of  the  Act  and  the  rules  of  the  SEC 
issued  thereimder.'' 

Section  220.16  Borrowing  and  Lending 
Securities 

The  Bo6ud  proposed  two  changes  for 
this  section,  and  is  adopting  both  of 
them.  First,  the  Board  is  expemding  the 
types  of  permissible  collateral  for 
secvirities  lending  transactions  to 
include  marginable  foreign  sovereign 
debt  seciirities  and  any  other  collateral 
that  is  acceptable  to  the  SEC  when  a 

‘The  Board  adopted  Regulation  U  in  1936  to 
cover  securities  credit  extended  by  banks.  In  1968 
the  Board  adopted  Regulation  G  to  cover  most  other 
margin  lenders  in  the  United  States,  and  in  1971  the 
Board  adopted  Regulation  X  to  cover  U.S.  borrowers 
obtaining  margin  credit  against  U.S.  securities 
abroad. 

''  Section  11(d)  of  the  Act  prohibits  a  broker- 
dealer  from  extending  or  maintaining  or  arranging 
for  the  extension  or  maintenance  of  credit  on  any 
newly  issued  security  if  the  broker-dealer  has  b^n 
involved  in  the  distribution  of  that  security  within 
the  past  thirty  days.  The  section  is  aimed  at 
preventing  a  broker-dealer  horn  inducing  its 
customer  to  buy  on  credit  securities  which  it  has 
undertaken  to  distribute  to  the  public. 


broker-dealer  borrows  securities  firom  its 
customer.* 

Second,  the  Board  is  adding  a  new 
subsection  220.16(b)  to  allow  U.S. 
broker-dealers  to  lend  foreign  securities 
that  are  not  publicly  traded  in  the 
United  States  to  a  foreign  person  for  any 
purpose,  and  against  any  collateral, 
legally  permitted  in  the  foreign  coimtry. 
Although  several  conunenters  stated 
their  preference  for  also  extending  this 
liberalized  treatment  to  foreign  stocks 
that  are  publicly  traded  in  the  United 
States,  other  conunenters,  including 
U.S.  securities  exchemges,  stressed  the 
importance  of  equal  treatment  in  this 
area  for  all  seciuities  that  are  publicly 
traded  in  the  United  States.  The  Board 
is  confirming  several  cleuifications  in 
this  area  requested  by  the  conunenters: 
(1)  a  foreign  secvuity  not  listed  on 
NASDAQ  or  a  U.S.  national  seciuities 
exchange  is  not  “U.S.  traded’’  solely 
because  American  Depository  Receipts 
(ADRs)  on  the  foreign  security  are 
traded  in  the  United  States;  (2)  new 
section  220.16(b)  is  not  mandatory  and 
creditors  may  continue  to  borrow  and 
lend  foreign  securities  under  the 
existing  rule  in  section  220.16(a);  and 
(3)  coverage  of  the  term  “foreign  lender’’ 
is  determined  by  the  status  of  the 
beneficial  owner  of  an  account  and 
includes  a  non-U.S.  person  with  a  U.S. 
investment  adviser  or  other  fiduciary. 
The  Board  is  also  amending  the 
language  that  was  proposed  to  make 
clear  that  a  creditor  may  borrow  foreign 
securities  pursuant  to  section  220.16^) 
for  the  piupose  of  relending  them  to  a 
foreign  person  (or  relending  them  to  a 
U.S.  person  as  long  as  the  ultimate 
borrower  is  a  foreign  person). 

The  Board  is  also  amending  section 
220.16  to  address  questions  regarding 
“pre-borrowing,’’  that  is  the  borrowing 
of  seciuities  in  anticipation  of  a  short 
sale.  Currently,  securities  may  be 
borrowed  for  a  permitted  purpose  when 
the  transaction  has  been  effected  “or  is 
in  immediate  prospect’’.®  The  section 
will  now  provide  that  a  creditor  who 
reasonably  anticipates  a  short  sale  may 
borrow  securities  up  to  one  standard 
settlement  cycle  in  advance  of  the  trade 
date.  The  standard  settlement  cycle  is 
contained  in  SEC  Rule  15c6-l  and  is 
currently  three  business  days. 

*The  SEC  requirements  are  found  in  Rule 
15C3-3  (17  CFR  240.15c3-3). 

‘  See  12  CFR  220.103,  a  Board  Interpretation 
reprinted  in  the  Federal  Reserve  Regulatory  Service 
at  5-472. 

i“17  CFR  240.15C6-1. 
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Section  220. 1 7  Requirements  for  the 
List  ofMarginable  OTC  Stocks  and  the 
List  of  Foreign  Margin  Stocks 

The  Board  is  adopting  additional, 
alternative  criteria  for  determining 
which  foreign  stocks  quaUfy  as  margin 
equity  secimties.  The  Bocird  has 
published  a  List  of  Foreign  Margin  Stock 
(Foreign  List)  since  1990,  using  criteria 
modeled  on  those  for  OTC  margin 
stocks.  In  the  1995  proposal,  the  Board 
asked  for  comment  on  whether  foreign 
stocks  should  also  be  marginable  if  they 
meet  two  criteria:  (1)  the  SEC  or  CFTC 
has  approved  trading  in  the  United 
States  of  options,  warrants,  or  futures  on 
a  foreign  seciuities  index  that  contains 
the  foreign  stock  and  (2)  the  stock  is 
deemed  to  have  a  “ready  market”  for 
purposes  of  the  SEC’s  net  capital  rule.^' 
The  SEC  has  issued  a  no-action  letter 
that  effectively  treats  all  stocks  on  the 
Financial  Times/Standard  &  Poor’s 
World  Actuaries  Indices  as  having  a 
“ready  market”  for  capital  purposes, 
and  requested  comment  on  adopting 
re^latory  language  to  this  effect. 

None  of  the  commenters  opposed  the 
Board’s  proposal  to  enlarge  the  number 
of  foreign  margin  stocks,  but  many 
suggested  modification  of  the  proposed 
criteria.  Some  comi.^^  ^ers  asked  the 
Board  to  use  the  SEC’s  capital  rule’s 
“ready  market”  test  as  a  criterion  for 
determining  the  margin  status  of  foreign 
seciirities.  The  Board  has  concluded 
that  a  determination  that  a  foreign  stock 
has  a  “ready  market”  for  pmposes  of  the 
SEC’s  net  capital  rule  is  a  more 
particularized  determination  about  the 
collateral  value  of  the  stock  than  SEC  or 
CFTC  approval  for  trading  in  the  United 
States  of  an  index  product  containing 
the  stock.  'The  Board  is  therefore 
adopting  this  test  as  an  alternate  method 
by  which  stocks  will  be  included  on  the 
Foreign  List.  To  implement  this  change, 
stocks  on  the  Financial  Times/Standard 
&  Poor’s  Actuaries  World  Indices  will  be 
added  to  the  Board’s  Foreign  List  as 
soon  as  practical. 

Comments  were  few  and 
contradictory  concerning  how  a  new 
test  for  foreign  margin  stocks  should  be 
integrated  with  the  Board’s  Foreign  List. 
The  Board  is  requesting  additional 
comment  regarding  the  Foreign  List  in 
the  proposed  rule  published  elsewhere 
today  in  the  Federal  Register. 

Section  220.18  Supplement:  Margin 
Requirements 

The  Board  is  increasing  the  coverage 
of  the  definitions  of  margin  security  and 
OTC  margin  bond  and  is  allowing  loan 
value  for  exchange-traded  options  that 


”  See  SEC  Rule  15c3-l  (17  CFR  240.15c3-l). 
58  FR  44310,  August  20, 1993. 


are  currently  denied  loan  value.**  The 
Board  is  also  chemging  the  loan  value  of 
mutual  funds  whose  portfolios  consist 
of  exempted  securities  and  money 
market  mutual  funds.  'These  mutual 
funds  were  previously  subject  to  the 
margin  for  margin  equity  securities 
(currently  50  percent)  and  today’s 
amendments  will  instead  allow  good 
faith  loan  value. 

'The  Board  is  amending  the  definition 
of  margin  security  to  cover  a  debt 
security  convertible  into  a  margin 
security.  'This  mirrors  the  treatment  of 
convertible  bonds  in  Regulations  G  and 
U,  as  well  as  Regulation  T’s  treatment  of 
foreign  convertible  bonds. 

The  Board  is  also  amending  the 
definition  of  OTC  margin  bond  to 
include  any  nonconvertible  debt 
security  with  an  investment  grade 
rating.  Although  commenters  suggested 
a  variety  of  ways  to  expand  the 
categories  of  unlisted  debt  seciirities 
entitled  to  good  faith  margin  as  “OTC 
margin  bonds,”  at  a  minimum  there  was 
agreement  that  an  investment  grade 
rating  (i.e.  a  rating  in  one  of  the  top  four 
rating  categories  by  a  nationally 
recognized  statistical  rating 
organization)  should  be  sufficient  to 
m^e  a  debt  security  marginable.  The 
Board  has  successfully  used  rating 
criteria  for  unregistered  mortgage- 
related  securities  and  foreign  debt 
securities  and  believes  it  is  now 
appnopriate  to  enlarge  the  number  of 
qualifying  ratings  and  extend  this 
treatment  to  other  debt  securities. 

The  Board  is  permitting  loan  value  for 
exchange-traded  options,  but  has 
modified  its  1995  proposal  that  options 
be  given  the  same  fifty  percent  loan 
value  if  listed  on  a  national  securities 
exchange  as  other  exchange-traded 
equity  securities.  Commenters, 
including  some  of  the  options 
exchanges,  indicated  that  the  time  value 
of  options  may  make  it  appropriate  to 
have  higher  margin  requirements  for 
options  approaching  expiration  and 
expressed  support  for  use  of  SRO  rules 
in  this  area  generally.  Rather  than 
adopting  a  flat  50  percent  margin 
requirement,  the  Board  is  incorporating 
into  Regulation  T  the  margin 


Although  most  customers  cannot  purchase 
exchange-traded  options  on  credit,  specialists  in 
these  options  and  the  underlying  securities  have 
been  able  to  obtain  good  foith  credit  on  options  for 
some  time. 

•'•The  Board  first  used  a  rating  requirement  when 
it  fulfilled  Congress’  mandate  under  the  Secondary 
Mortgage  Market  Enhancement  Act  of  1984  by 
making  a  “mortgage-related  security”  marginable. 
The  Congressional  definition  of  “mortgage-related 
security”  included  a  requirement  that  the  security 
be  rated  in  one  of  the  top  two  rating  categories  by 
a  nationally  recognized  statistical  rating 
organization. 


requirements  established  by  the 
exchange  that  trades  the  option.  'This 
change  will  also  respond  to  commenters 
seeking  confirmation  that  the  Board 
intends  to  allow  loan  value  for  options 
on  non-equity  securities.  To  ensure 
comparability  with  exchange-traded 
warrants  on  securities  indexes  and 
warrants  on  foreign  currency,  these 
products  will  also  be  subjected  to 
exchange  maintenance  margin  rules  in 
heu  of  specific  Regulation  T 
requirements.  Margin  requirements  for 
short  OTC  options  will  continue  to  be 
subject  to  the  rules  of  the  examining 
authority  of  the  broker-dealer  involved. 

Board  Interpretations 

The  Board  has  begim  to  review  its 
interpretations  of  Regulation  T,  and  is 
deleting  eleven  interpretations  as  a  first 
step.  These  interpretations  have  either 
been  incorporated  directly  into  the 
regulation  or  have  become  moot  due  to 
subsequent  amendments.  The  Board 
will  continue  its  review  to  cover  the 
remaining  interpretations. 

Regulatory  Flexibility  Act 

'The  amendments  being  adopted  are 
intended  to  simplify  regulatory 
requirements  and  eliminate  restrictions 
currently  imposed  on  broker-dealers 
and  their  customers.  'The  Board  is  also 
increasing  reUance  on  the  rules  of  the 
SEC  and  SROs  so  that  Regulation  T  will 
reflect  market  developments  that  are 
subsequently  approved  by  regulators 
with  primary  responsibility  for  the 
securities  markets.  The  Board  beUeves 
that  these  benefits  will  be  shared  by  all 
broker-dealers  and  the  amendments  will 
not  have  a  substantial  adverse  efiect  on 
a  significant  number  of  small  broker- 
dealers. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  . 
3501  et  seq.)  are  contained  in  this  rule. 

List  of  Subjects  in  12  CFR  Part  220 

Banks,  banking.  Brokers,  Credit, 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements,  Secvuities. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  220  is  amended 
as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  'The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C  78c,  78g,  78h,  78q, 
and  78w. 
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2.  Sections  220.1  through  220.18  are 
revised  to  read  as  follows: 

§  220.1  Authority,  purpose,  and  scope. 

(a)  Authority  and  purpose.  Regulation 
T  (this  part)  is  issued  by  the  Board  of 
Governors  of  the  Feder^  Reserve 
System  (the  Board)  pursuant  to  the 
Securities  Exchange  Act  of  1934  (the 
Act)  (15  U.S.C.  78a  et  seq.).  Its  principal 
purpose  is  to  regulate  extensions  of 
credit  by  and  to  brokers  and  dealers;  it 
also  covers  related  transactions  within 
the  Board’s  authority  uinder  the  Act.  It 
imposes,  among  other  obligations, 
initial  margin  requirements  and 
payment  rules  on  seciuities 
transactions. 

(b)  Scope.  (1)  This  part  provides  a 
margin  account  and  eight  special 
purpose  accoimts  in  which  to  record  all 
financial  relations  between  a  customer 
and  a  creditor.  Any  transaction  not 
specifically  permitted  in  a  special 
accovmt  shall  be  recorded  in  a  margin 
accoimt. 

(2)  This  part  does  not  preclude  any 
exchange,  national  securities 
association,  or  creditor  from  imposing 
additional  requirements  or  taking  action 
for  its  own  protection. 

(3)  This  part  does  not  apply  to 
transactions  between  a  customer  and  a 
broker  or  dealer  registered  only  imder 
section  15C  of  the  Act. 

§220.2  Definitions. 

The  terms  used  in  this  part  have  the 
meanings  given  them  in  section  3(a)  of 
the  Act  or  as  defined  in  this  section. 

Cash  equivalent  means  secvirities 
issued  or  guaranteed  by  the  United 
States  or  its  agencies,  negotiable  bank 
certificates  of  deposit,  bankers 
acceptances  issued  by  banking 
institutions  in  the  United  States  and 
payable  in  the  United  States,  or  money 
market  mutual  funds. 

Covered  option  transaction  means: 

(1)  In  the  case  of  a  short  call,  the 
imderlying  asset  (or  a  security 
immediately  convertible  into  the 
underlying  asset,  without  the  payment 
of  money)  is  held  in  or  purchased  for 
the  account  on  the  same  day,  and  the 
option  premium  is  held  in  the  account 
until  cash  payment  for  the  imderlying 
asset  or  convertible  security  is  received; 
or 

(2)  In  the  case  of  a  short  put,  the 
creditor  obtains  cash  in  an  amount 
equal  to  the  exercise  price  or  holds  in 
the  account  cash  equivalents  with  a 
current  market  value  at  least  equal  to 
the  exercise  price  and,  except  in  the 
case  of  money  market  mutual  funds, 
with  one  year  or  less  to  maturity:  or 

(3)  In  the  case  of  a  short  put  or  short 
call,  the  creditor  verifies  that  the 


appropriate  escrow  agreement  will  be 
delivered  to  the  creditor  promptly  and 
the  option  premium  is  held  in  the 
account  until  such  delivery  is  made;  or 

(4)  Beginning  Jime  1, 1997,  any  other 
transaction  involving  options  or 
wtirrants  in  which  the  customer’s  risk  is 
limited  and  all  elements  of  the 
transaction  are  subject  to 
contemporaneous  exercise  if: 

(i)  the  amoimt  at  risk  is  held  in  the 
accoimt  in  cash,  cash  equivalents,  or  via 
an  escrow  receipt;  and 

(ii)  the  transaction  is  eligible  for  the 
cash  accoimt  by  the  rules  of  the 
registered  national  securities  exchange 
authorized  to  trade  the  option  or 
warrant  or  by  the  rules  of  the  creditor’s 
examining  authority  in  the  case  of  an 
unregistered  option,  provided  that  all 
such  rules  have  been  approved  or 
amended  by  the  SEC. 

Credit  balance  means  the  cash 
amount  due  the  customer  in  a  margin 
account  after  debiting  amounts 
transferred  to  the  special  memorandum 
account. 

Creditor  means  any  broker  or  dealer 
(as  defined  in  sections  3(aK4)  and 
3(a)(5)  of  the  Act),  any  member  of  a 
national  securities  exchange,  or  any 
person  associated’with  a  broker  or 
dealer  (as  defined  in  section  3(a)(18)  of 
the  Act),  except  for  business  entities 
controlling  or  under  common  control 
with  the  creditor. 

Customer  includes:  •» 

(1)  Any  person  or  persons  acting 
jointly: 

(1)  To  or  for  whom  a  creditor  extends, 
arranges,  or  maintains  any  credit;  or 

(ii)  who  would  be  considered  a 
customer  of  the  creditor  according  to  the 
ordinary  usage  of  the  trade; 

(2)  Any  partner  in  a  firm  who  would 
be  considered  a  customer  of  the  firm 
absent  the  partnership  relationship;  and 

(3)  Any  joint  venture  in  which  a 
creditor  participates  and  which  would 
be  considered  a  customer  of  the  creditor 
if  the  creditor  were  not  a  participant. 

Debit  balance  means  the  cash  amount 
owed  to  the  creditor  in  a  margin  account 
after  debiting  amounts  transferred  to  the 
special  memorandum  account. 

Delivery  against  payment.  Payment 
against  delivery,  or  a  C.O.D.  transaction 
refers  to  an  arrangement  under  which  a 
creditor  and  a  customer  agree  that  the 
creditor  will  deliver  to,  or  accept  horn, 
the  customer,  or  the  customer’s  agent,  a 
security  against  full  payment  of  the 
purchase  price. 

Equity  means  the  total  current  market 
value  of  security  positions  held  in  the 
margin  account  plus  any  credit  balance 
less  the  debit  balance  in  the  margin 
account. 


Escrow  agreement  means  any 
agreement  issued  in  connection  with  a 
call  or  put  option  under  which  a  bank 
or  any  person  designated  as  a  control 
location  under  paragraph  (c)  of  SEC 
Rule  15c3-3  (17  CFR  240.15c3-3(c)), 
holding  the  underlying  asset  or  required 
cash  or  cash  equiv^ents,  is  obligated  to 
deliver  to  the  creditor  (in  the  case  of  a 
call  option)  or  accept  from  the  creditor 
(in  the  case  of  a  put  option)  the 
underlying  asset  or  required  cash  or 
cash  equivalent  against  payment  of  the 
exercise  price  upon  exercise  of  the  call 
or  put. 

Examining  authority  means: 

(1)  The  national  securities  exchange 
or  national  securities  association  of 
which  a  creditor  is  a  member;  or 

(2)  If  a  member  of  more  than  one  self- 
regulatory  organization,  the  organization 
designated  by  the  SEC  as  the  examining 
authority  for  the  creditor. 

Exempted  securities  mutual  fund 
means  any  security  issued  by  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  provided 
the  company  has  at  least  95  percent  of 
its  assets  continuously  invested  in 
exempted  securities  (as  defined  in 
section  3(a)(12)  of  the  Act). 

Foreign  margin  stock  means  a  foreign 
security  that  is  an  equity  security  and 
that  appears  on  the  Board’s  periodically 
published  List  of  Foreign  Margin  Stocks. 

Foreign  person  means  a  person  other 
than  a  United  States  person  as  defined 
in  section  7(f)-  of  the  Act. 

Foreign  security  means  a  security 
issued  in  a  jurisdiction  other  than  the 
United  States. 

Good  faith  margin  means  the  amount 
of  margin  which  a  creditor, exercising 
sound  credit  judgment,  would 
customarily  require  for  a  specified 
security  position  and  which  is 
established  without  regard  to  the 
customer’s  other  assets  or  securities 
positions  held  in  connection  with 
unrelated  transactions. 

In  or  at  the  money  means,  until  June 
1, 1997,  the  current  market  price  of  the 
underlying  security  is  not  more  than 
one  standard  exercise  interval  below 
(witli  respect  to  a  call  option)  or  above 
(with  respect  to  a  put  option)  the 
exercise  price  of  the  option. 

In  the  money  means  the  current 
market  price  of  the  underlying  asset  or 
index  is  not  below  (with  respect  to  a  call 
option)  or  above  (with  respect  to  a  put 
option)  the  exercise  price  of  the  option. 

Margin  call  means  a  demand  by  a 
creditor  to  a  customer  for  a  deposit  of 
additional  cash  or  securities  to 
eliminate  or  reduce  a  margin  deficiency 
as  required  under  this  part. 
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Margin  deficiency  means  the  amount 
by  which  the  required  margin  exceeds 
the  equity  in  the  margin  accoimt. 

Margin  excess  means  the  amoimt  by 
which  the  equity  in  the  margin  account 
exceeds  the  required  margin.  When  the 
margin  excess  is  represented  by 
seouities,  the  ciurent  value  of  the  . 
securities  is  subject  to  the  percentages 
set  forth  in  §  220.18  (the  Supplement). 

Margin  security  means: 

(1)  Any  registered  secvuity; 

(2)  Any  OTC  margin  stock; 

(3)  Any  OTC  margin  bond; 

(4)  Any  OTC  security  designated  as 
qualified  for  trading  in  the  National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (NMS  security); 

(5)  Any  seciuity  issued  by  either  an 
open-end  investment  company  or  \mit 
investment  trust  which  is  registered 
under  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8); 

(6)  Any  foreign  margin  stock;  or 

(7)  Any  debt  security  convertible  into 
a  margin  security. 

Money  market  mutiiaJ  fund  means 
any  security  issued  by  an  investment 
company  registered  imder  section  8  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-8)  that  is  considered  a 
money  market  fund  imder  SEC  Rule  2a- 
-7  (17  CFR  270.2a-7). 

Nonexempted  security  means  any 
security  other  than  an  exempted 
security  (as  defined  in  section  3(a)(12) 
of  the  Act). 

Nonmember  bank  means  a  bank  that 
is  not  a  member  of  the  Federal  Reserve 
System. 

Non-U.S.  traded  foreign  security 
means  a  foreign  security  that  is  neither 
a  registered  security  nor  one  listed  on 
NASDAQ. 

OTC  margin  bond  means: 

(1)  A  debt  security  not  traded  on  a 
national  securities  exchange  which 
meets  all  of  the  following  requirements: 

(1)  At  the  time  of  the  original  issue,  a 
principal  amoimt  of  not  less  than 
$25,000,000  of  the  issue  was 
outstemding; 

(ii)  The  issue  was  registered  under 
section  5  of  the  Securities  Act  of  1933 
(15  U.S.C.  77e)  and  the  issuer  either 
files  periodic  reports  pursuant  to  section 
13(a)  or  15(d)  of  the  Act  or  is  an 
insurance  company  which  meets  all  of 
the  conditions  specified  in  section 
12(g)(2)(G)  of  the  Act;  and 

(iii)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  beUeving  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  or 

(2)  A  private  pass-thr.ough  security 
(not  guaranteed  by  an  agency  of  the  U.S. 
government)  meeting  all  of  the 
following  requirements: 


(i)  An  aggregate  principal  amount  of 
not  less  than  $25,000,000  (which  may 
be  issued  in  series)  was  issued'f)ursuant 
to  a  registration  statement  filed  with  the 
SEC  under  section  5  of  the  Securities 
Act  of  1933  (15  U.S.C.  77e); 

(ii)  Current  reports  relating  to  the 
issue  have  been  filed  with  the  SEC;  and 

(iii)  At  the  time  of  the  credit 
extension,  the  creditor  has  a  reasonable 
basis  for  believing  that  mortgage 
interest,  principal  payments  and  other 
distributions  are  being  passed  through 
as  required  and  that  the  servicing  agent 
is  meeting  its  material  obhgations  under 
the  terms  of  the  offering;  or 

(3)  A  mortgage  related  security  as 
defined  in  section  3(a)(41)  of  the  Act;  or 

(4)  A  debt  security  issued  or 
guaranteed  as  a  general  obUgation  by  the 
government  of  a  foreign  coimtry,  its 
provinces,  states,  or  cities,  or  a 
supranational  entity,  if  at  the  time  of  the 
extension  of  credit  one  of  the  following 
is  rated  in  one  of  the  two  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization: 

(i)  The  issue; 

(ii)  The  issuer  or  guarantor 
(imphcitly);  or 

(iii)  Other  outstanding  unsecured 
long-term  debt  securities  issued  or 
guaranteed  by  the  government  or  entity; 
or 

(5)  A  foreign  security  that  is  a 
nonconvertible  debt  security  that  meets 
all  of  the  following  requirements: 

(i)  At  the  time  of  original  issue,  a 
principal  amount  of  at  least 
$100,000,000  was  outstanding; 

(ii)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  and 

(iii)  At  the  time  of  the  extension  of 
credit,  the  issue  is  rated  in  one  of  the 
two  highest  rating  categories  by  a 
nation^ly  recognized  statistical  rating 
organization;  or 

(6)  Any  nonconvertible  debt  security 
that  meets  all  of  the  following 
requirements: 

(i)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  and 

(ii)  At  the  time  of  the  extension  of 
credit,  the  issue  is  rated  in  one  of  the 
four  highest  rating  categories  by  a 
nationally  recognized  statistical  rating 
organization. 

OTC  margin  stock  means  any  equity 
security  traded  over-the-counter  that  the 
Board  has  determined  has  the  degree  of 
national  investor  interest,  the  depth  and 
breadth  of  market,  the  availability  of 
information  respecting  the  security  and 


its  issuer,  and  the  character  and 
permanence  of  the  issuer  to  warrant 
being  treated  like  an  equity  security 
traded  on  a  national  securities 
exchange.  An  OTC  stock  is  not 
considered  to  be  an  OTC  margin  stock 
imless  it  appears  on  the  Board’s 
periodically  pubUshed  list  of  OTC 
margin  stocks. 

Overlying  option  means: 

(1)  A  put  option  purchased  or  a  call 
option  written  against  a  long  position  in 
an  underlying  asset  in  the  specialist 
record  in  §  220.12(b);  or 

(2)  A  call  option  piuchased  or  a  put 
option  written  gainst  a  short  position 
in  an  underlying  asset  in  the  specialist 
record  in  §  220.12(b). 

Payment  period  means  the  number  of 
business  days  in  the  standard  securities 
settlement  cycle  in  the  United  States,  as 
defined  in  paragraph  (a)  of  SEC  Rule 
15c6-l  (17  CFR  240.15c6-l(a)).  plus 
two  business  days. 

Permitted  offset  position  means,  in 
the  case  of  an  option  in  which  a 
speciahst  makes  a  market,  a  position  in 
the  imderlying  asset  or  other  relat^ 
assets,  and  in  the  case  of  other  securities 
in  which  a  specialist  makes  a  market,  a 
position  in  options  overlying  the 
securities  in  which  a  speciahst  makes  a 
market,  provided  the  positions  quaUfy 
as  permitted  ofisets  under  the  rules  of 
the  national  securities  exchange  with 
which  the  speciahst  is  registered,  and 
fiuther  provided  aU  such  rules  have 
been  approved  or  amended  by  the  SEC. 
Until  June  1, 1997,  permitted  offsets  are 
determined  by  reference  to  section 
220.12(b)(6). 

Purpose  credit  means  credit  for  the 
purpose  of: 

(^  Buying,  carrying,  or  trading  in 
securities;  or 

(2)  Buying  or  carrying  any*part  of  an 
investment  contract  security  which 
shah  be  deemed  credit  for  the  piupose 
of  buying  or  carrying  the  entire  security. 

Registered  security  means  any 
security  that: 

(1)  Is  registered  on  a  national 
securities  exchange;  or 

(2)  Has  unhsted  trading  privileges  on 
a  national  securities  exchange. 

Short  call  or  short  put  means  a  cah 
option  or  a  put  option  that  is  issued, 
endorsed,  or  guaranteed  in  or  for  an 
account. 

(1)  A  short  call  that  is  not  cash-settled 
obhgates  the  customer  to  sell  the 
underlying  asset  at  the  exercise  price 
upon  receipt  of  a  vahd  exercise  notice 
or  as  otherwise  required  by  the  option 
contract. 

(2)  A  short  put  that  is  not  cash-settled 
obhgates  the  customer  to  purchase  the 
.underlying  asset  at  the  exercise  price 
upon  receipt  of  a  vahd  exercise  notice 
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or  as  otherwise  required  by  the  option 
contract. 

(3)  A  short  call  or  a  short  put  that  is 
cash-settled  obligates  the  customer  to 
pay  the  holder  of  an  in  the  money  long 
put  .or  long  call  who  has,  or  has  been 
deemed  to  have,  exercised  the  option 
the  cash  diHerence  between  the  exercise 
price  and  the  current  assigned  value  of 
the  option  as  established  by  the  option 
contract. 

Specialist  joint  account  means  an 
account  which,  by  written  agreement, 
provides  for  the  commingling  of  the 
security  positions  of  the  participants 
and  a  sharing  of  profits  and  losses  from 
the  accoimt  on  some  predetermined 
ratio. 

Underlying  asset  means: 

(1)  the  security  or  other  asset  that  will 
be  delivered  upon  exercise  of  an  option; 
or 

(2)  In  the  case  of  a  cash-settled  option, 
the  securities  or  other  assets  which 
comprise  the  index  or  other  measure 
from  which  the  option’s  value  is 
derived. 

f  220.3  General  provisions. 

(a)  Records.  The  creditor  shall 
maintain  a  record  for  each  account 
showing  the  fiill  details  of  all 
transactions. 

(b)  Separation  of  accounts.  Except  as 
provided  for  in  the  margin  account  and 
the  special  memorandvun  accoimt,  the 
requirements  of  an  account  may  not  be 
met  by  considering  items  in  any  other 
account.  If  withdrawals  of  cash  or 
securities  are  permitted  under  the 
regulation,  written  entries  shall  be  made 
when  cash  or  securities  are  used  for 
purposes  of  meeting  requirements  in 
another  account. 

(c)  Maintenance  of  credit.  Except  as 
prohibited  by  this  p^,  any  credit 
initially  extended  in  compliance  with 
this  part  may  be  maintained  regardless 
of: 

(1)  Reductions  in  the  customer’s 
equity  resulting  from  changes  in  market 
prices; 

(2)  Any  security  in  an  account  ceasing 
to  be  margin  or  exempted;  or 

(3)  Any  change  in  the  margin 
requirements  prescribed  under  this  part. 

(d)  Guarantee  of  accounts.  No 
guarantee  of  a  customer’s  account  shall 
be  given  any  effect  for  purposes  of  this 
part. 

(e)  Receipt  of  funds  or  securities.  (1) 

A  creditor,  acting  in  good  faith,  may 
accept  as  immediate  payment: 

(1)  Cash  or  any  check,  draft,  or  order 
payable  on  presentation;  or 

(ii)  Any  security  with  sight  draft 
attached. 

(2)  A  creditor  may  treat  a  security, 
check  or  draft  as  received  upon  written 


notification  from  another  creditor  that 
the  specified  security,  check,  or  draft 
has  l^n  sent. 

(3)  Upon  notification  that  a  check, 
draft,  or  order  has  been  dishbnored  or 
when  securities  have  not  been  received 
within  a  reasonable  time,  the  creditor 
shall  take  the  action  required  by  this 
part  when  payment  or  securities  are  not 
received  on  time. 

(4)  To  tefUporaiily  finemce  a 
customer’s  receipt  of  securities  pursuant 
to  an  employee  benefit  plan  registered 
on  SEC  Form  S-8  or  the  withholding 
taxes  for  an  employee  stock  award  plan, 
a  creditor  may  accept,  in  lieu  of  the 
seciuities,  a  properly  executed  exercise 
notice,  where  applicable,  and 
instructions  to  the  issuer  to  deliver  the 
stock  to  the  creditor.  Prior  to 
acceptance,  the  creditor  must  verify  that 
the  issuer  will  deliver  the  securities 
promptly  and  the  customer  must 
designate  the  accoimt  into  which  the 
securities  are  to  be  deposited. 

(f)  Exchange  of  securities.  (1)  To 
enable  a  customer  to  participate  in  an 
offer  to  exchange  securities  which  is 
made  to  all  holders  of  an  issue  of 
securities,  a  creditor  may  submit  for 
exchange  any  securities  held  in  a 
margin  accoimt,  without  regard  to  the 
other  provisions  of  this  part,  provided 
the  consideration  received  is  deposited 
into  the  account. 

(2)  If  a  nonmargin,  nonexempted 
security  is  acquirt^  in  exchange  for  a 
margin  security,  its  retention, 
withdrawal,  or  sale  within  60  days 
following  its  acquisition  shall  be  treated 
as  if  the  security  is  a  margin  security. 

(g)  Valuing  securities,  l^e  current 
market  value  of  a  security  shall  be 
determined  as  follows: 

(1)  Throughout  the  day  of  the 
purcheise  or  sale  of  a  seciuity,  the 
creditor  shall  use  the  security’s  total 
cost  of  purchase  or  the  net  proceeds  of 
its  sale  including  any  commissions 
charged. 

(2)  At  any  other  time,  the  creditor 
shall  use  the  closing  sale  price  of  the 
security  on  the  preceding  business  day, 
as  shown  by  any  regularly  published 
reporting  or  quotation  service.  If  there  is 
no  closing  price,  the  creditor  may  use 
any  reasonable  estimate  of  the  market 
value  of  the  security  as  of  the  close  of 
business  on  the  preceding  business  day. 

(h)  Innocent  mistakes.  If  any  failure  to 
comply  with  this  part  results  from  a 
mistake  made  in  good  faith  in  executing 
a  transaction  or  osculating  the  amount 
of  margin,  the  creditor  shall  not  be 
deemed  in  violation  of  this  part  if, 
promptly  after  the  discovery  of  the 
mistake,  the  creditor  takes  appropriate 
corrective  action. 


(1)  Foreiffi  currency.  Freely 
convertible  foreign  currency  may  be 
treated  at  its  U.S.  dollar  equivalent, 
provided  the  currency  is  marked-to- 
market  daily. 

§220.4  Margin  account 

(a) .  Margin  transactions.  (1)  All 
transactions  not  specifically  authorized 
for  inclusion  in  another  accoimt  shall  be 
recorded  in  the  margin  account. 

(2)  A  creditor  may  establish  separate 
margin  accounts  for  the  same  person  to: 

(1)  Clear  transactions  for  other 
creditors  where  the  transactions  are 
introduced  to  the  clearing  creditor  by 
separate  creditors;  or 

(ii)  Clear  transactions  through  other 
creditors  if  the  transactions  are  cleared 
by  separate  creditors;  or 

(iiij  Provide  one  or  more  accounts 
over  which  the  creditor  or  a  third  party 
investment  adviser  has  investment 
discretion. 

(b)  Required  margin — (1) 

Applicability.  The  required  margin  for 
eac^  long  or  short  position  in  securities 
is  set  foi&  in  §  220.18  (the  Supplement) 
and  is  subject  to  the  following 
exceptions  and  special  provisions. 

(2)  Short  sale  against  the  box.  A  short 
sale  “against  the  box’’  shall  be  treated  as 
a  long  sale  for  the  purpose  of  computing 
the  equity  and  the  required  margin. 

(3)  When-issued  securities.  The 
required  margin  on  a  net  long  or  net 
short  commitment  in  a  when-issued 
security  is  the  margin  that  would  be 
required  if  the  security  were  an  issued 
margin  security,  plus  any  unrealized 
loss  on  the  commitment  or  less  any 
unrealized  gain. 

(4)  Stock  used  as  cover,  (i)  When  a 
short  position  held  in  the  account  serves 
in  lieu  of  the  required  margin  for  a  short 
put,  the  amount  prescribed  by 
paragraph  (b)(1)  of  this  section  as  the 
amount  to  be  added  to  the  required 
margin  in  respect  of  short  sales  shall  be 
increased  by  any  unrealized  loss  on  the 
position. 

(ii)  When  a  security  held  in  the 
account  serves  in  lieu  of  the  required 
margin  for  a  short  call,  the  security  shall 
be  valued  at  no  greater  than  the  exercise 
price  of  the  short  call. 

(5)  Accounts  of  partners.  If  a  partner 
of  the  creditor  has  a  margin  account 
with  the  creditor,  the  creditor  shall 
disregard  the  partner’s  financial 
relations  with  the  firm  (as  shown  in  the 
partner’s  capital  and  ordinary  drawing 
accounts)  in  calculating  the  margin  or 
equity  of  the  partner’s  margin  account. 

(6)  Contribution  to  joint  venture.  If  a 
margin  account  is  the  account  of  a  joint 
venture  in  which  the  creditor 
participates,  any  interest  of  the  creditor 
in  the  joint  account  in  excess  of  the 
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interest  which  the  creditor  would  have 
on  the  basis  of  its  right  to  share  in  the 
profits  shall  be  treated  as  an  extension 
of  credit  to  the  joint  account  and  shall 
be  margined  as  such. 

(7)  Transfer  of  accounts,  (i)  A  margin 
accmmt  that  is  transferred  from  one 
creditor  to  another  may  be  treated  as  if 
it  had  been  maintained  by  the  transferee 
fiom  the  date  of  its  origin,  if  the 
transferee  accepts,  in  good  faith,  a 
signed  statement  of  the  transferor  (or,  if 
that  is  not  practicable,  of  the  customer), 
that  any  margin  call  issued  under  this 
part  has  been  satisfied. 

(ii)  A  margin  accoimt  that  is 
transferred  from  one  customer  to 
emother  as  part  of  a  transaction,  not 
rmdertaken  to  avoid  the  requirements  of 
this  part,  may  be  treated  as  if  it  had  been 
maintained  for  the  transferee  from  the 
date  of  its  origin,  if  the  creditor  accepts 
in  good  faith  and  keeps  with  the 
transferee  accoimt  a  signed  statement  of 
the  transferor  describing  the 
circiunstances  for  the  transfer. 

(8)  Credit  denominated  in  foreign 
currency.  A  creditor  may  extend  credit 
denominated  in  any  freely  convertible 
foreign  curren^. 

(9)  Options.  The  following  provisions 
are  in  force  imtil  June  1, 1997: 

(i)  Margin  or  cover  for  options  on 
exempted  debt  securities,  certificates  of 
deposit,  stock  indices,  or  securities 
exchange  traded  options  on  foreign 
currencies.  The  required  margin  for 
each  transaction  involving  any  short  put 
or  short  call  on  an  exempted  debt 
security,  certificate  of  deposit,  stock 
index,  or  foreign  currency  (if  the  option 
is  traded  on  a  securities  exchange),  shall 
be  the  amoimt  or  position  in  lieu  of 
margin  set  forth  in  §  220.18  (the 
Supplement). 

(li)  Margin  for  options  on  equity 
securities.  The  required  margin  for  each 
transaction  involving  any  short  put  or 
short  call  on  an  equity  security  sh€dl  be 
the  amount  set  forth  in  §  220.18  (the 
Supplement). 

(lii)  Cover  or  positions  in  lieu  of 
margin.  No  margin  is  required  for  an 
option  WTitten  on  an  equity  security 
position  when  the  accoimt  holds  any  of 
the  following: 

(A)  The  imderlying  asset  in  the  case 
of  a  short  call,  or  a  short  position  in  the 
imderlying  asset  in  the  case  of  a  short 
put; 

(B)  Securities  immediately  convertible 
into  or  exchangeable  for  the  underlying 
asset  without  the  payment  of  money  in 
the  case  of  a  short  call,  if  the  right  to 
convert  or  exchange  does  not  expire  on 
or  before  the  expiration  date  of  the  short 
call; 

(C)  An  escrow  agreement  for  the 
underlying  security  or  foreign  exchange 


(in  the  case  of  a  short  call)  or  cash  (in 
the  case  of  a  short  put); 

(D)  A  long  call  on  the  same  number 
of  shares  of  the  same  underlying  asset 
if  the  long  call  does  not  expire  before 
the  expiration  date  of  the  ^ort  call,  and 
if  the  amount  (if  any),  by  which  the 
exercise  price  of  the  long  call  exceeds 
the  exercise  price  of  the  short  call  is 
deposited  in  the  account; 

(E)  A  long  put  on  the  same  number  of 
shares  of  the  same  underlying  asset  if 
the  long  put  does  not  expire  before  the 
expiration  date  of  the  short  put,  and  if 
the  amount  (if  any),  by  whi(^  the 
exercise  price  of  ^e  ^ort  put  exceeds 
the  exercise  price  of  the  long  put  is 
deposited  in  the  account; 

(F)  A  warrant  to  purchase  the 
underlying  asset,  in  the  case  of  a  short 
call,  if  the  warrant  does  not  expire  on 
or  before  the  expiration  date  of  the  short 
call,  and  if  the  amoimt  (if  any),  by 
which  the  exercise  price  of  the  short  call 
is  deposited  in  the  account.  A  warrant 
used  in  fieu  of  the  required  margin 
under  this  provision  shall  contribute  no 
equity  to  the  account. 

(iv)  Straddles.  When  both  a  short  put 
and  a  short  call  are  in  a  margin  accoimt 
on  the  same  number  of  shares  of  the 
same  underlying  security,  the  required 
margin  shall  be  the  margin  on  either  the 
short  put  of  the  short  call,  whichever  is 
greater,  plus  any  imrealized  loss  on  the 
other  option. 

(v)  Exclusive  designation.  The 
customer  may  designate  at  the  time  the 
option  order  is  entered  which  security 
position  held  in  the  account  is  to  serve 
in  lieu  of  the  required  margin,  if  such 
service  is  offered  by  the  creditor;  or  the 
customer  may  have  a  standing 
agreement  with  the  creditor  as  to  the 
method  to  be  used  for  determining  on 
any  given  day  which  security  position 
will  be  used  in  Ueu  of  the  margin  to 
support  an  option  transaction.  Any 
security  held  in  the  account  which 
serves  in  lieu  of  the  required  margin  for 
a  short  put  or  a  short  call  shedl  be 
unavailable  to  support  any  other  option 
transaction  in  the  account. 

(c)  When  additional  margin  is 
required — (1)  Computing  deficiency.  All 
transactions  on  the  same  day  shall  be 
combined  to  determine  whether 
additional  margin  is  required  by  the 
creditor.  For  the  purpose  of  computing 
equity  in  an  account,  security  positions 
are  established  or  eliminated  and  a 
credit  or  debit  created  on  the  trade  date 
of  a  security  transaction.  Additional 
->  margin  is  required  on  any  day  when  the 
day’s  transactions  create  or  increase  a 
margin  deficiency  in  the  account  and 
shall  be  for  the  amount  of  the  margin 
deficiency  so  created  or  increased. 


(2)  Satisfaction  of  deficiency.  The 
additional  required  margin  may  be 
satisfied  by  a  transfer  from  the  special 
memorandum  account  or  by  a  deposit  of 
cash,  margin  securities,  exempted 
securities,  or  any  combination  thereof. 

(3)  Time  limits,  (i)  A  margin  call  shall 
be  satisfied  within  one  payment  period 
after  the  margin  deficiency  was  created 
or  increased. 

(ii)  The  payment  period  may  be 
extended  for  one  or  more  limited 
periods  upon  application  by  the  creditor 
to  its  examining  authority  unless  the 
examining  authority  beUeves  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action. 
Applications  shall  be  filed  and  acted 
upon  prior  to  the  end  of  the  payment 
period  or  the  expiration  of  any 
subsequent  extension. 

(4)  Satisfaction  restriction.  Any 
transaction,  position,  or  deposit  that  is 
used  to  satisfy  one  requirement  under 
this  part  shall  be  unavailable  to  satisfy 
anv  other  i^uirement. 

(d)  Liquidation  in  lieu  of  deposit.  If 
any  margin  call  is  not  met  in  full  within 
the  required  time,  the  creditor  shall 
Uquidate  securities  sufficient  to  meet 
the  margin  call  or  to  eliminate  any 
margin  deficiency  existing  on  the  day 
such  liquidation  is  requir^,  whichever 
is  less.  If  the  margin  deficiency  created 
or  increased  is  $1000  or  less,  no  action 
need  be  taken  by  the  creditor. 

(e)  Withdrawals  of  cash  or  securities. 

(1)  Cash  or  securities  may  be  withdrawn 
from  an  account,  except  if: 

(1)  Additional  cash  or  securities  are 
required  to  be  deposited  into  the 
account  for  a  transaction  on  the  same  or 
a  previous  day:  or 

(ii)  The  witndrawal,  together  with 
other  transactions,  deposits,  and 
withdrawals  on  the  same  day,  would 
create  or  increase  a  margin  deficiency. 

(2)  Margin  excess  may  be  withdrawn 
or  may  be  transferred  to  the  special 
memorandum  account  (§  220.5)  by 
making  a  single  entry  to  that  account 
which  will  represent  a  debit  to  the 
margin  account  and  a  credit  to  the 
special  memorandum  account. 

(3)  If  a  creditor  does  not  receive  a 
distribution  of  cash  or  securities  which 
is  payable  with  respect  to  any  security 
in  a  margin  account  on  the  day  it  is 
payable  and  withdrawal  would  not  be 
permitted  under  {laragraph  (e)  of  this 
section,  a  withdrawal  transaction  shall 
be  deemed  to  have  occurred  on  the  day 
the  distribution  is  payable. 

(f)  Interest,  service  charges,  etc.  (1) 
Without  regard  to  the  other  provisions 
of  this  section,  the  creditor,  in  its  usual 
practice,  may  debit  the  following  items 
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to  a  margin  acxoimt  if  they  are 
considered  in  calculating  the  balance  of 
such  account: 

(1)  Interest  charged  on  credit 
maintained  in  the  margin  account; 

(ii)  Premivuns  on  securities  borrowed 
in  connection  with  short  sales  or  to 
effect  delivery; 

(iii)  Dividends,  interest,  or  other 
distributions  due  on  borrowed 
seciuities; 

(iv)  Commimication  or  shipping 
charges  vnth  respect  to  transactions  in 
the  margin  accoimt;  and 

(v)  Any  other  service  charges  which 
the  cleditor  may  impose. 

(2)  A  creditor  may  permit  interest, 
dividends,  or  other  distributions 
credited  to  a  margin  account  to  be 
withdrawn  from  the  accoimt  if: 

(i)  The  withdrawal  does  not  create  or 
increase  a  margin  deficiency  in  the 
account;  or 

(ii)  The  current  market  value  of  any 
securities  withdrawn  does  not  exceed 
10  percent  of  the  ciurent  market  value 
of  the  security  with  respect  to  which 
they  were  distributed. 

§  220.5  Special  memorandum  account 

(a)  A  special  memorandum  account 
(SMA)  may  be  maintained  in 
conjunction  with  a  margin  account.  A 
single  entry  amoimt  may  be  used  to 
represent  Irath  a  credit  to  the  SMA  and 
a  debit  to  the  margin  account.  A  transfer 
between  the  two  accounts  may  be 
effected  by  an  increase  or  reduction  in 
the  entry.  When  computing  the  equity 
in  a  margin  accoimt,  the  single  entry  . 
amount  shall  be  considered  as  a  debit  in 
the  margin  account.  A  payment  to  the 
customer  or  on  the  customer’s  behalf  or 
a  transfer  to  any  of  the  customer’s  other 
accounts  from  the  SMA  reduces  the 
single  entry  amount. 

(b)  The  SMA  may  contain  the 
following  entries: 

(1)  Dividend  and  interest  payments; 

(2)  Cash  not  required  by  this  part, 
including  cash  deposited  to  meet  a 
maintenance  margin  call  or  to  meet  any 
requirement  of  a  self-regulatory 
organization  that  is  not  impost  by  this 
part; 

(3)  Proceeds  of  a  sale  of  securities  or 
cash  no  longer  required  on  any  expired 
or  liquidated  security  position  that  may 
be  withdrawn  under  §  220.4(e);  and 

(4)  Margin  excess  transferred  from  the 
margin  account  under  §  220.4(e)(2). 

§  220.6  Government  securities  account 

In  a  government  securities  account,  a 
creditor  may  effect  and  finance 
transactions  involving  government 
securities,  provided  the  transaction  is 
not  prohibited  by  section  15C  of  the  Act 
or  any  rule  thereunder. 


§  220.7  Arbitrage  account 

In  an  arbitrage  account  a  creditor  may 
effect  and  finance  for  any  customer  bona 
fide  arbitrage  transactions.  For  the 
purpose  of  this  section,  the  term  “bona 
fide  arbitrage’’  means: 

(a)  A  purchase  or  sale  of  a  security  in 
one  market  together  with  an  offsetting 
sale  or  purchase  of  the  same  security  in 
a  different  market  at  as  nearly  the  same 
time  as  practicable  for  the  purpose  of 
taking  advantage  of  a  difference  in 
prices  in  the  two  markets;  or 

(b)  A  purchase  of  a  security  which  is. 
without  restriction  other  then  the 
pa)nment  of  money,  exchangeable  or 
convertible  within  90  calendar  days  of 
the  purchase  into  a  second  security 
together  with  an  offsetting  sale  of  the 
second  security  at  or  about  the  stime 
time,  for  the  purp>ose  of  taking 
advantage  of  a  concurrent  disparity  in 
the  prices  of  the  two  securities. 

§220.8  Cash  account 

(a)  Permissible  transactions.  In  a  cash 
account,  a  creditor,  may: 

(1)  Buy  for  or  sell  to  any  customer  any 
security  or  other  asset  if: 

(1)  There  are  sufficient  funds  in  the 
account;  or 

(ii)  The  creditor  accepts  in  good  faith 
the  customer’s  agreement  that  the 
customer  will  promptly  make  full  cash 
pa)nnent  for  the  security  or  asset  before 
selling  it  and  does  not  contemplate 
selling  it  prior  to  making  such  payment; 

(2)  Buy  from  or  sell  for  any  customer 
any  security  or  other  asset  if: 

(i)  The  security  is  held  in  the  account; 
or 

(ii)  The  creditor  accepts  in  good  faith 
the  customer’s  statement  that  the 
security  is  owned  by  the  customer  or  the 
customer’s  principal,  and  that  it  will  be 
promptly  deposited  in  the  account; 

(3)  Issue,  endorse,  or  guarantee,  or  sell 
an  option  for  any  customer  as  part  of  a 
covered  option  transaction;  and 

(4)  Use  an  escrow  agreement  in  lieu 
of  the  cash,  cash  equivalents  or 
underlying  asset  position  if: 

(i)  In  the  case  of  a  short  call  or  a  short 
put,  the  creditor  is  advised  by  the 
customer  that  the  required  securities, 
assets  or  cash  are  held  by  a  person 
authorized  to  issue  an  escrow  agreement 
and  the  creditor  independently  verifies 
that  the  appropriate  escrow  agreement 
will  be  delivered  by  the  person 
promptly;  or 

(ii)  In  the  case  of  a  call  issued, 
endorsed,  g]uaranteed,  or  sold  on  the 
same  day  the  underljdng  asset  is 
purchased  in  the  account  and  the 
underlying  asset  is  to  be  delivered  to  a 
person  authorized  to  issue  an  escrow 
agreement,  the  creditor  verifies  that  the 


appropriate  escrow  agreement  will  be 
delivered  by  the  person  promptly. 

(b)  Time  periods  for  payment; 
cancellation  or  liquidation— -{1)  Full 
cash  payment.  A  creditor  shall  obtain 
full  cash  payment  for  customer 
purchases — 

(i)  Within  one  pa3rment  period  of  the 
date: 

(A)  Any  nonexempted  security  was 
purchased; 

(B)  Any  when-issued  security  was 
made  available  by  the  issuer  for  delivery 
to  purchasers; 

(C)  Any  “when  distributed’’  security 
was  distributed  under  a  published  plan; 

(D)  A  security  owned  by  the  customer 
has  matured  or  has  been  redeemed  and 
a  new  refunding  security  of  the  same 
issuer  has  been  purchased  by  the 
customer,  provided: 

(1)  The  customer  purchased  the  new 
security  no  more  than  35  calendar  days 
prior  to  the  date  of  maturity  or 
redei^tion  of  the  old  security; 

(2)  'me  customer  is  entitled  to  the 
proceeds  of  the  redemption;  and 

(3)  The  delayed  payment  does  not 
exceed  103  percent  of  the  proceeds  of 
the  old  security. 

(ii)  In  the  case  of  the  purchase  of  a 
foreign  security,  within  one  payment 
period  of  the  trade  date  or  within  one 
day  after  the  date  on  which  settlement 
is  required  to  occur  by  the  rules  of  the 
foreign  securities  market,  provided  this 
period  does  not  exceed  the  maximum 
time  permitted  by  this  part  for  delivery 
against  payment  transactions. 

(2)  Delivery  against  payment.  If  a 
creditor  purchases  for  or  sells  to  a 
customer  a  security  in  a  delivery  against 
payment  transaction,  the  creditor  shall 
have  up  to  35  calendar  days  to  obtain 
payment  if  delivery  of  the  security  is 
delayed  due  to  the  mechanics  of  the 
transaction  and  is  not  related  to  the 
customer’s  willingness  or  ability  to  pay. 

(3)  Shipment  of  securities,  extension. 
If  any  shipment  of  securities  is 
incidental  to  consummation  of  a 
transaction,  a  creditor  may  extend  the 
payment  period  by  the  number  of  days 
required  for  shipment,  but  not  by  more 
than  one  additional  payment  period. 

(4)  Cancellation;  liquidation; 
minimum  amount.  A  creditor  shall 
promptly  cancel  or  otherwise  liquidate 
a  transaction  or  any  part  of  a  transaction 
for  which  the  customer  has  not  made 
full  cash  payment  within  the  required 
time.  A  creditor  may,  at  its  option, 
disregard  any  sum  due  fit)m  the 
customer  not  exceeding  $1000. 

(c)  90  day  freeze.  (1)  If  a  nonexempted 
security  in  the  account  is  sold  or 
delivered  to  another  broker  or  dealer 
without  having  been  previously  paid  for 
in  full  by  the  customer,  the  privilege  of 
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delaying  payment  beyond  the  trade  date 
shall  be  withdrawn  for  90  calendar  days 
following  the  date  of  sale  of  the  security. 
Cancellation  of  the  transaction  other 
than  to  correct  an -error  shall  constitute 
a  sale. 

(2)  The  90  day  freeze  shall  not  apply 
if: 

(i)  Within  the  period  specified  in 
paragraph  (b)(1)  of  this  section,  full 
payment  is  received  or  any  check  or 
draft  in  payment  has  cleared  and  the 
proceeds  ^m  the  sale  are  not 
withdrawn  prior  to  such  payment  or 
check  clearance;  or 

(ii)  The  purchased  security  was 
delivered  to  another  broker  or  dealer  for 
deposit  in  a  cash  accoimt  which  holds 
sufficient  funds  to  pay  for  the  security. 
The  creditor  may  rely  on  a  written 
statement  accepted  in  good  faith  fium 
the  other  broker  or  dealer  that  sufficient 
funds  are  held  in  the  other  cash 
account. 

(d)  Extension  of  time  periods; 
transfers.  (1)  Unless  the  creditor’s 
examining  authority  beUeves  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptioned 
cirounstances  warrant  such  action,  it 
may  upon  application  by  the  creditor: 

(1)  E^end  any  period  specified  in 
paragraph  (b)  of  this  section; 

(ii)  Authorize  transfer  to  another 
accovmt  of  any  transaction  involving  the 
purchase  of  a  margin  or  exempted 
seciuity;  or 

(iii)  Grant  a  waiver  fi-om  the  90  day 
freeze. 

(2)  AppUcations  shfdl  be  filed  and 
acted  upon  prior  to  the  end  of  the 
payment  period,  or  in  the  case  of  the 
piuchase  of  a  foreign  security  within  the 
period  specified  in  paragraph  (b)(l)(ii) 
of  this  section,  or  the  expiration  of  any 
subsequent  extension. 

§  220.9  Nonsecuiities  credit  and  employee 
stock  ownership  account 

(a)  In  a  nonsecurities  credit  account  a 
creditor  may: 

(1)  Effect  and  carry  transactions  in 
commodities; 

(2)  Effect  and  carry  transactions  in 
foreign  exchange; 

(3)  Extend  and  maintain  secured  or 
unseciued  nonpurpose  credit,  subject  to 
the  requirements  of  paragraph  (b)  of  this 
section;  and 

(4)  Extend  and  maintain  credit  to 
employee  stock  ownership  plans 
wiffiout  regard  to  the  other  sections  of 
this  part. 

(b)  Every  extension  of  credit,  except 
as  provided  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  shall  be  deemed  to 
be  purpose  credit  unless,  prior  to 
extending  the  credit,  the  creditor 


accepts  in  good  faith  fiom  the  customer 
a  written  statement  that  it  is  not  piupose 
credit.  The  statement  shall  conform  to 
the  requirements  established  by  the 
Board.  To  accept  the  customer’s 
statement  in  good  faith,  the  creditor 
shall  be  aware  of  the  circiunstances 
surroimding  the  extension  of  credit  and 
shall  be  satisfied  that  the  statement  is 
truthful. 

§220.10  Omnibus acqount 

(a)  In  an  onmibus  accoimt,  a  creditor 
may  effect  and  finance  transactions  for 

a  broker  or  dealer  who  is  registered  with 
the  SEC  imder  section  15  of  the  Act  and 
who  gives  the  creditor  written  notice 
that: 

(1)  All  securities  will  be  for  the 
account  of  customers  of  the  broker  or 
dealer;  and 

(2)  Any  short  sales  effected  will  be 
short  sales  made  on  behalf  of  the 
customers  of  the  broker  or  dealer  other 
than  partners. 

(b)  The  written  notice  required  by 
paragraph  (a)  of  this  section  shall 
conform  to  any  SEC  rule  on  the 
h>'pothecation  of  customers’  seciuities 
by  brokers  or  dealers. 

§220.11  Broker<€leater  credit  account 

(a)  Permissible  transactions.  In  a 
broker-dealer  credit  accoimt,  a  creditor 
may: 

(1)  Purchase  any  security  fium  or  sell 
any  security  to  another  creditor  or 
person  regulated  by  a  foreign  securities 
authority  under  a  good  faith  agreement 
to  promptly  defiver  the  security  against 
full  payment  of  the  purchase  price. 

(2)  Effect  or  finance  transactions  of 
any  of  its  owners  if  the  creditor  is  a 
clearing  and  servicing  broker  or  dealer 
owned  jointly  or  individually  by  other 
creditors. 

(3)  Extend  and  maintain  credit  to  any 
partner  or  stockholder  of  the  creditor  for 
the  purpose  of  making  a  capital 
contribution  to,  or  purchasing  stock  of, 
the  creditor,  affiliated  corporation  or 
another  creditor. 

(4)  Extend  and  maintain,  with  the 
approval  of  the  appropriate  examining 
authority: 

(i)  Credit  to  meet  the  emergency  needs 
of  any  creditor;  or 

(ii)  Subordinated  credit  to  another 
creditor  for  capital  purposes,  if  the  other 
creditor: 

(A)  Is  an  affiliated  corporation  or 
would  not  be  considered  a  customer  of 
the  lender  apart  fium  the  subordinated 
loan;  or 

(B)  Will  not  use  the  proceeds  of  the 
loan  to  increase  the  amount  of  deahng 
in  securities  for  the  account  of  the 
creditor,  its  firm  or  corporation  or  an 
affiliated  corporation. 


(5)  Effect  transactions  for  a  customer 
as  part  of  a  "prime  broker”  arrangement 
in  conformity  with  SEC  guidelines. 

(b)  Affiliated  corporations.  For 
purposes  of  paragraphs  (a)(3)  and  (a)(4) 
of  this  section  “^hated  corporation” 
means  a  corporation  all  the  common 
stock  of  which  is  owned  directly  or 
indirectly  by  the  firm  or  general 
partners  and  employees  of  the  firm,  or 
by  the  corporation  or  holders  of  the 
controlling  stock  and  employees  of  the 
corporation  and  the  affiUation  has  been 
approved  by  the  creditor’s  examining 
authority. 

§220.12  Market  functions  account 

(a)  Requirements.  In  a  market 
functions  account,  a  creditor  may  effect 
or  finance  the  transactions  of  market 
participants  in  accordance  with  the 
following  provisions.  A  separate  record 
shall  be  kept  for  the  transactions 
specified  for  each  category  described  in 
paragraphs  (b)  through  (e)  of  this 
section.  Any  position  in  a  separate 
record  shall  not  be  used  to  meet  the 
reouirements  of  any  other  category. 

(d)  Specialists. — (1)  Applicability.  A 
creditor  may  clear  or  finance  spedaUst 
transactions  and  permitted  offset 
positions  for  any  specialist,  or  any 
speciaUst  joint  account,  in  which  all 
participants,  or  all  participants  other 
than  the  creditor,  are  registered  as 
speciaUsts  on  a  national  securities 
exchange  that  requires  regular  reports 
on  the  use  of  spedahst  cri^t  from  the 


margin  for  a  speciahst’s  transactions 
shall  be: 

(i)  Good  faith  margin  for 

(A)  Any  long  or  short  position  in  a 
security  in  which  the  specialist  makes  a 
market; 

(B)  Any  wholly-owned  margin 
security  or  exempted  security;  or 

(C)  Any  permitted  offset  position. 

(ii)  The  margin  prescribed  by  §  220.18 
(the  Supplement)  when  a  security 
purchas^  or  sold  short  in  the  account 
does  not  qualify  as  a  spedahst  or 
permitted  offset  position. 

(3)  Additional  margin;  restriction  on 
“free-riding.”  (i)  Except  as  required  by 
paragraph  (b)(4)  of  this  section,  the 
creditor  shall  issue  a  margin  call  on  any 
day  when  additional  margin  is  required 
as  a  result  of  specialist  transactions.  The 
creditor  may  allow  the  spedahst  a 
maximum  of  one  payment  pieriod  to 
satisfy  a  margin  c^. 

(ii)  If  a  spedahst  fails  to  satisfy  a 
margin  call  within  the  period  specified 
in  paragraph  (b)(3)  of  tffis  section  (and 
the  creator  is  required  to  hquidate 
securities  to  satisfy  the  call),  the  creditor 
shaU  be  prohibited  for  a  15  calendar  day 
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period  from  e?dending  any  further  credit 
to  the  specialist  to  finance  transactions 
in  nonspecialty  securities. 

(iii)  Tne  restriction  on  “firee-riding” 
shall  not  apply  to: 

(A)  Any  specialist  on  a  national 
securities  exchange  that  has  an  SEC- 
approved  rule  on  “free-riding”  by 
specialists;  or 

(B)  the  acquisition  or  liquidation  of  a 
permitted  offset  position. 

(4)  Deficit  status.  On  any  day  when  a 
specialist’s  separate  record  would 
liquidate  to  a  deficit,  the  creditor  shall 
not  extend  any  further  specialist  credit 
in  the  account  and  shall  issue  a  margin 
call  at  least  as  large  as  the  deficit.  If  the 
call  is  not  met  by  noon  of  the  following 
business  day,  the  creditor  shall  liquidate 
positions  in  the  specialist’s  account. 

(5)  Withdmwals.  Withdrawals  may  be 
permitted  to  the  extent  that  the  equity 
exceeds  the  margin  requirements 
specified  in  paragraph  (b)(2)  of  this 
section. 

(6)  Permitted  offset  positions.  Until 
Jime  1, 1997,  a  specialist  in  options  may 
establish,  on  a  share-for-share  basis,  a 
long  or  short  position  in  the  securities 
underlying  the  options  in  which  the 
specialist  makes  a  market,  and  a 
specialist  in  secimties  other  them 
options  may  purchase  or  write  options 
overl5ring  the  securities  in  which  the 
specialist  makes  a  market,  if  the  accoimt 
holds  the  following  permitted  offset 
positions: 

(i)  A  short  option  position  which  is 
“in  or  at  the  money”  and  is  not  offset 
by  a  long  or  short  option  position  for  an 
equal  or  greater  number  of  shares  of  the 
same  underlying  security  which  is  “in 
the  money”; 

(ii)  A  long  option  position  which  is 
“in  or  at  the  money”  and  is  not  offset 
by  a  long  or  short  option  position  for  an 
equal  or  greater  number  of  shares  of  the 
same  imderlying  secxmty  which  is  “in 
the  money”; 

(iii)  A  short  option  position  against 
which  an  exercise  notice  was  tendered; 

(iv)  A  long  option  position  which  was 
exercised; 

(v)  A  net  long  position  in  a  security 
(other  than  an  option)  in  which  the 
specialist  makes  a  market;  or 

(vi)  A  net  short  position  in  a  security 
(other  than  an  option)  in  which  the 
specialist  makes  a  market. 

(c)  Underwriters  and  distributors.  A 
creditor  may  effect  or  finance  for  any 
dealer  or  group  of  dealers  transactions 
for  the  piirpose  of  facilitating  the 
imderwriting  or  distribution  of  all  or  a 
part  of  an  issue  of  securities  with  a  good 
faith  maigin. 

(d)  OTC  maiketmakers  and  third 
marketmakers.  (1)  A  creditor  may  clear 
or  finance  with  a  good  faith  margin. 


marketmaking  transactions  for  a  creditor 
who  is  a  registered  NASDAQ 
marketmaker  or  a  qualified  third 
marketmaker  as  defined  in  SEC  Rule 
3b-8  (17  CFR  240.3b-8). 

(2)  If  the  credit  extended  to  a 
marketmaker  ceases  to  be  for  the 
purpose  of  marketmaking,  or  the  dealer 
ceases  to  be  a  marketmaker  for  an  issue 
of  securities  for  which  credit  was 
extended,  the  credit  shall  be  subject  to 
the  margin  specified  in  §  220.18  (the 
Supplement). 

(e)  Odd-lot  dealers.  A  creditor  may 
clear  and  finance  odd-lot  transactions 
for  any  creditor  who  is  registered  as  an 
odd-lot  dealer  on  a  national  securities 
exchange  with  a  good  faith  margin. 

§  220.1 3  Arranging  for  loans  by  others. 

A  creditor  may  arrange  for  the 
extension  or  maintenance  of  credit  to  or 
for  any  customer  by  any  person, 
provided  the  creditor  does  not  willfully 
arrange  credit  that  violates  parts  207, 

221,  or  224  of  this  chapter. 

§  220.14  Clearance  of  securities,  options, 
and  futures. 

(a)  Credit  for  clearance  of  securities. 
The  provisions  of  this  part  shall  not 
apply  to  the  extension  or  maintenance 
of  any  credit  that  is  not  for  more  than 
one  day  if  it  is  incidental  to  the 
clearance  of  transactions  in  securities 
directly  between  members  of  a  national 
securities  exchange  or  association  or 
through  any  clearing  agency  registered 
with  the  SEC. 

(b)  Deposit  of  securities  with  a 
clearing  agency.  The  provisions  of  this 
part  shall  not  apply  to  the  deposit  of 
securities  with  an  options  or  futures 
clearing  agency  for  the  purpose  of 
meeting  the  deposit  requirements  of  the 
agency  if: 

(1)  The  clearing  agency: 

(1)  Issues,  guarantees  performance  on, 
or  clears  transactions  in,  any  security 
(including  options  on  any  security, 
certificate  of  deposit,  securities  index  or 
foreign  currency);  or 

(ii)  Guarantees  performance  of 
contracts  for  the  purchase  or  sale  of  a 
commodity  for  future  delivery  or 
options  on  such  contracts; 

(2)  The  clearing  agency  is  registered 
with  the  Securities  and  Exchange 
Commission  or  is  the  clearing  agency  for 
a  contract  market  regulated  by  the 
Commodity  Futiues  Trading 
Commission;  and 

(3)  The  deposit  consists  of  any  margin 
security  and  complies  with  the  rules  of 
the  clearing  agency  that  have  been 
approved  by  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission. 


§220.15  Borrowing  by  creditors. 

(a)  Restrictions  on  borrowing.  A 
creditor  may  not  borrow  in  the  ordinary 
course  of  business  as  a  broker  or  dealer 
using  as  collateral  any  registered 
nonexempted  secmity,  except: 

(1)  From  or  through  a  member  bank  of 
the  Federal  Reserve  System;  or 

(2)  From  any  nonmember  bank  that 
has  filed  with  the  Board  an  agreement 
as  prescribed  in  paragraph  (b)  of  this 
section,  which  agreement  is  still  in 
effect;  or 

(3)  From  another  creditor  if  the  loan 
is  permissible  under  this  part. 

(b)  Agreements  of  nonmember  banks. 
(1)  A  nonmember  bank  shall  file  an 
agreement  that  conforms  to  the 
requirements  of  section  8(a)  of  the  Act 
(See  Form  FR  T-1,  T-2). 

(2)  Any  nonmember  bank  may 
terminate  its  agreement  if  it  obtains  the 
written  consent  of  the  Board. 

§  220.1 6  Borrowing  and  lending  securities. 

(a)  Without  regard  to  the  other 
provisions  of  this  part,  a  creditor  may 
borrow  or  lend  secxuities  for  the 
purpose  of  making  delivery  of  the 
securities  in  the  case  of  short  sales, 
failure  to  receive  securities  required  to 
be  delivered,  or  other  similar  situations. 
Each  borrowing  shall  be  secured  by  a 
deposit  of  one  or  more  of  the  following: 
cash,  cash  equivalents,  foreign  sovereign 
nonconvertible  debt  secimties  that  eue 
margin  securities,  collateral  acceptable 
for  borrowings  of  securities  pursuant  to 
SEC  Rule  15c3-3  (17  CFR  240.15c3-3), 
or  irrevocable  letters  of  credit  issued  by 
a  bank  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  a  foreign  bank 
that  has  filed  an  agreement  with  the 
Board  on  Form  FR  T-1,  T-2.  Such 
deposit  made  vnth  the  lender  of  the 
securities  shall  have  at  all  times  a  value 
at  least  equal  to  100  percent  of  the 
market  vdue  of  the  securities  borrowed, 
computed  as  of  the  close  of  the 
preceding  business  day.  If  a  creditor 
reasonably  anticipates  a  short  sale,  such 
borrowing  may  be  made  up  to  one 
standard  settlement  cycle  in  advance  of 
trade  date. 

(b)  A  creditor  may  lend  non-U.S. 
traded  foreign  secimties  to  a  foreign 
person  (or  borrow  such  securities  for  the 
piupose  of  relending  them  to  a  foreign 
person)  for  any  piupose  lawful  in  the 
coimtry  in  whic^  they  are  to  be  used. 
Each  borrowing  shall  be  secured  with 
collateral  having  at  all  times  a  value  at 
least  equal  to  100  percent  of  the  market 
value  of  the  secimties  borrowed, 
computed  as  of  the  close  of  the 
preceding  business  day. 
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§  220.1 7  Requirements  for  the  list  of 
marginable  OTC  stocks  and  the  list  of 
foreign  margin  stocks. 

(a)  Requirements  for  inclusion  on  the 
list  of  marginable  OTC  stocks.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
OTC  margin  stock  shall  meet  the 
following  requirements: 

(1)  Four  or  more  dealers  stand  willing 
to,  and  do  in  fact,  make  a  market  in  such 
stock  and  regularly  submit  bona  fide 
bids  and  ofiers  to  an  automated 
quotations  system  for  th^r  own 
accounts; 

(2)  The  minimum  average  bid  price  of 
such  stock,  as  determined  by  the  Board, 
is  at  least  $5  per  share; 

(3)  The  stock  is  registered  under 
section  12  of  the  Act,  is  issued  by  an 
insurance  company  subject  to  section 
12(g)(2)(G)  of  the  Act,  is  issued  by  a 
closed-end  investment  management 
company  subject  to  registration 
pursuant  to  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8), 
is  an  American  Depository  Receipt 
(ADR)  of  a  foreign  issuer  whose 
seciuities  are  registered  imder  section 
12  of  the  Act,  or  is  a  stock  of  an  issuer 
required  to  file  reports  under  section 
15(d)  of  the  Act; 

(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public; 

(5)  The  stock  has  been  publicly  traded 
for  at  least  six  months; 

(6)  The  issuer  has  at  least  $4  million 
of  capital,  siuplus,  and  undivided 
profits; 

(7)  There  are  400,000  or  more  shares 
of  such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors  or  beneficial  owners  of  more 
than  10  percent  of  the  stock; 

(8)  There  are  1,200  or  more  holders  of 
record,  as  defined  in  SEC  Rule  12g5-l 
(17  CFR  240.12g5-l),  of  the  stock  who 
are  not  officers,  directors  or  beneficial 
owners  of  10  percent  or  more  of  the 
stock,  or  the  average  daily  trading 
volume  of  such  stock  as  determined  by 
the  Board,  is  at  least  500  shares;  and 

(9)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at  least 
three  years. 

(b)  Requirements  for  continued 
inclusion  on  the  list  of  marginable  OTC 
stocks.  Except  as  provided  in  paragraph 
(f)  of  this  section,  OTC  margin  stock 
shall  meet  the  following  requirements: 

(1)  Three  or  more  dealers  stand 
willing  to,  and  do  in  fact,  make  a  market 
in  such  stock  and  regularly  submit  bona 
fide  bids  and  offers  to  an  automated 
quotations  system  for  their  own 
accounts; 


(2)  The  minimum  average  bid  price  of 
such  stocks,  as  determined  by  the 
Board,  is  at  least  $2  per  share; 

(3)  The  stock  is  registered  as  specified 
in  paragraph  (a)(3)  of  this  section; 

(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public; 

(5)  The  issuer  has  at  least  $1  million 
of  capital,  surplus,  and  imdivided  « 
profits; 

(6)  There  are  300,000  or  more  shares 
of  such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  10  percent  of  the  stock;  and 

(7)  There  continue  to  be  800  or  more 
holders  of  record,  as  defined  in  SEC 
Rule  12g5-l  (17  CFR  240.12g5-l),  of  the 
stock  who  are  not  officers,  directors,  or 
beneficial  owners  of  10  percent  or  more 
of  the  stock,  or  the  average  daily  trading 
volume  of  such  stock,  as  determined  by 
the  Board,  is  at  least  300  shares. 

(c)  Requirements  for  inclusion  on  the 
list  of  foreign  margin  stocks.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
a  foreign  margin  stock  shall  be  a  foreign 
security  deemed  to  have  a  “ready 
market”  for  piuposes  of  SEC  Rule  15c3- 
1  (17  CFR  240.15c3-l)  or  meet  the 
following  requirements: 

(1)  The  security  is  listed  for  trading  on 
or  through  the  faciUties  of  a  foreign 
seciuities  exchange  or  a  recognized  ' 
foreign  securities  market  and  has  been 
trading  on  such  exchange  or  market  for 
at  least  six  months; 

(2)  Daily  quotations  for  both  bid  and 
asked  or  last  sale  prices  for  the  security 
provided  by  the  foreign  seciuities 
exchange  or  foreign  securities  market  on 
which  the  security  is  traded  are 
continuously  available  to  creditors  in 
the  United  States  pursuant  to  an 
electronic  quotation  system; 

(3)  The  aggregate  market  veilue  of 
shares,  the  ownership  of  which  is 
imrestricted,  is  not  less  than  $1  billion; 

(4)  The  average  weekly  trading 
volume  of  such  security  during  the 
preceding  six  months  is  either  at  least 
200,000  shares  or  $1  million;  and 

(5)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at  least 
five  years. 

(d)  Requirements  for  continued 
inclusion  on  the  list  of  foreign  margin 
stocks.  Except  as  provided  in  paragraph 
(f)  of  this  section,  a  foreign  margin  stock 
shall  be  a  foreign  security  deemed  to 
have  a  “ready  market”  for  purposes  of 
SEC  Rule  15C3-1  (17  CFR  240.15c3-l) 
or  meet  the  following  requirements: 

(1)  The  security  continues  to  meet  the 
requirements  specified  in  paragraphs  (c) 
(1)  and  (2)  of  this  section; 


(2)  The  aggregate  market  value  of 
shares,  the  ownership  of  which  is 
unrestricted,  is  not  less  than  $500 
million;  and 

(3)  The  average  weekly  trading 
volume  of  such  security  during  ^e 
preceding  six  months  is  either  at  least 
100,000  shares  or  $500,000. 

(e)  Removal  from  the  lists.  The  Board 
shall  periodic^ly  remove  fiom  the  lists 
any  stock  that: 

(1)  Ceases  to  exist  or  of  which  the 
issuer  ceases  to  exist;  or 

(2)  No  longer  substantially  meets  the 
provisions  of  paragraph  (b)  or  (d)  of  this 
section  or  the  definition  of  OTC  margin 
stock. 

(f)  Discretionary  authority  of  Board. 
Without  regard  to  other  paragraphs  of 
this  section,  the  Board  may  add  to.  or 
omit  or  remove  fit>m  the  fist  of 
marginable  OTC  stocks  and  the  Ust  of 
foreign  margin  stocks  and  equity 
security,  if  in  the  judgment  of  the  Board, 
such  action  is  necessary  or  appropriate 
in  the  public  interest. 

(g)  Unlawful  representations.  It  shall 
be  unlawful  for  any  creditor  to  make.or 
cause  to  be  made,  any  representation  to 
the  efiect  that  the  inclusion  of  a  security 
on  the  list  of  marginable  OTC  stocks  or 
the  list  of  foreign  margin  stocks  is 
evidence  that  the  Board  or  the  SEC  has 
in  any  way  passed  up>on  the  merits  of. 
or  given  approval  to.  such  security  or 
any  transactions  therein.  Any  statement 
in  an  advertisement  or  other  similar 
communication  containing  a  reference 
to  the  Board  in  connection  with  the  lists 
or  stocks  on  those  lists  shall  be  an 
unlawful  representation. 

§220.18  Supplement  Margin 
requirements. 

The  required  margin  for  each  security 
position  held  in  a  margin  account  shall 
be  as  follows: 

(a)  Margin  equity  security,  except  for 
an  exempted  security,  money  market 
mutual  ^d  or  exempted  securities 
mutual  fund,  warrant  on  a  securities 
index  or  foreign  currency  or  a  long 
position  in  an  option:  50  percent  of  the 
current  market  value  of  the  security  or 
the  percentage  set  by  the  regulatory 
authority  where  the  trade  occurs, 
whichever  is  greater. 

(b)  Exempt^  security,  registered 
nonconvertible  debt  security,  OTC 
margin  bond,  money  market  mutual  ^ 
fund  or  exempted  securities  mutual 
fund:  The  margin  required  by  the 
creditor  in  good  faith  or  the  percentage 
set  by  the  regulatory  authority  where  the 
trade  occurs,  whichever  is  greater. 

(c)  Short  sale  of  a  nonexempted 
security,  except  for  a  registered 
nonconvertible  debt  security  or  OTC 
margin  bond:  150  percent  of  the  current 
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market  value  of  the  security,  or  100 
percent  of  the  current  market  value  if  a 
seciuity  exchangeable  or  convertible 
within  90  calendar  days  without 
restriction  other  than  the  payment  of 
money  into  the  security  sold  short  is 
held  in  the  accoimt. 

(d)  Short  sale  of  an  exempted  security, 
registered  nonconvertible  debt  security 
or  OTC  margin  bond:  100  percent  of  the 
current  market  value  of  the  security  plus 
the  margin  required  by  the  creditor  in 
good  faith. 

(e)  Nonmargin,  nonexempted  security: 
100  percent  of  the  current  market  value. 

(f)  Put  or  call  on  a  security,  certificate 
of  deposit,  secmities  index  or  foreign 
currency  or  a  warrant  on  a  securities 
index  or  foreign  currency: 


(1)  In  the  case  of  puts  and  calls  issued 
by  a  registered  clearing  corporation  and 
listed  or  traded  on  a  registered  n'ational 
securities  exchange  or  a  registered 
securities  association  and  registered 
warrants  on  a  securities  index  or  foreign 
currency,  the  amount,  or  other  position 
(except  in  the  case  of  an  option  on  an 
equity  security  imtil  June  1, 1997), 
specified  by  the  rules  of  the  registered 
national  securities  exchange  or  the 
registered  seciuities  association 
authorized  to  trade  the  option  or 
warrant,  provided  that  all  such  rules 
have  been  approved  or  amended  by  the 
SEC;  or 

(2)  In  the  case  of  all  other  puts  and 
calls,  the  amoimt,  or  other  position, 
specified  by  the  maintenance  rules  of 
the  creditor’s  examining  authority. 


§220.19  [Removed] 

3.  Section  220.19  is  removed. 

§§220.106,  220.107,  220.109,  220.112, 
220.114-220.116,  220.120,  220.125,  220.129, 
220.130  [Removed] 

Interpretations 

4.  The  following  sections  are  removed 
and  reserved:  220.106,  220.107,  220.109, 
220.112,  220.114,  220.115,  220.116, 
220.120,  220.12S,  220.129,  and  220.130. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  24, 1996. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  96-10607  Filed  5-3-96;  8:45  am] 
BILLING  CODE  621(M>1-(> 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220,  and  221 

[Regulations  Q,  T,  and  U;  Docket  No.  R- 
0923] 

Securities  Credit  Transactions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  In  conjimction  with  a  final 
rule  printed  elsewhere  in  today’s 
Federal  Register,  the  Board  is 
considering  further  amendments  to  its 
margin  regulations.  Regulations  G,  T, 
and  U.  Regulation  T  covers  extensions 
of  credit  hy  and  to  brokers  and  dealers; 
Regulation  U  covers  extensions  of  credit 
by  banks;  an?  Regulation  G  covers 
extensions  of  credit  by  all  other  U.S. 
lenders. 

The  Board  is  proposing  to:  allow  a 
broker-dealer  to  extend  “good  faith” 
credit  on  any  non-equity  security  rather 
than  only  those  currently  permitted  by 
Board  rules;  allow  lending  on  non¬ 
equity  securities  to  occur  in  a  new 
“non-equity”  account,  absent  the 
restrictions  currently  imposed  in  the 
margin  account;  remove  restrictions  on 
the  ability  of  broker-dealers  to  calculate 
required  margin  for  non-equity 
securities  on  a  “portfolio”  basis;  ease  or 
eliminate  the  Board’s  collateral 
requirements  for  the  borrowing  and 
lending  of  securities;  exempt  lending  to 
foreign  persons  on  foreign  securities  by 
foreign  branches  of  U.S.  broker  dealers; 
remove  a  Board  interpretation  that 
prevents  options  from  serving  as  cover 
in  lieu  of  margin  for  a  short  sale;  and 
allow  banks  to  lend  against  exchange- 
traded  options  to  the  extent  permitted 
by  the  exchange  listing  the  option. 

The  Board  is  also  seeking  comment  on 
whether  it  should  expand  the  number  of 
equity  securities  eligible  for  loan  value 
under  Regulation  T,  and  on  whether  it 
should  amend  Regulations  G  and  U  to 
modify  their  method  for  determining 
which  equity  secmities  are  eligible  for 
loan  value. 

DATES:  Comments  should  be  received  on 
or  before  July  1, 1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0923,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 


C  Street  NW.)  at  any  time.  Comments 
received  will  be  available  for  inspection 
in  Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provid^  in  12  CFR 
261.8  of  the  Board’s  rules  regarding 
availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Holz,  Senior  Attorney,  or  Angela 
Desmond,  Senior  Counsel,  Division  of 
Banking  Supervision  and  Regulation  * 
(202)  452-2781;  Oliver  Ireland, 

Associate  General  Counsel  (202)  452- 
3625  or  Gregory  Baer,  Managing  Senior 
Counsel  (202)  452-3236,  Legal  Division; 
for  the  hearing  impaired  only, 
Telecommimications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202)  452- 
3544. 

SUPPLEMENTARY  INFORMATION:  Regulation 
T  implements  the  Board’s  authority  over 
securities  credit  extended  by  broker- 
dealers  under  section  7  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78g 
(the  Act).  Section  7  requires  the  Board 
to  regulate  the  amount  of  credit  that 
may  be  extended  on  securities  by  a 
broker-dealer,  requires  that  collateral  for 
securities  purchases  consist  of 
“exempted  securities”  (U.S.  government 
and  municipal  seciirities)  or  securities 
assigned  loan  value  by  the  Board,  and 
prohibits  a  broker-dealer  from  extending 
unsecured  credit  for  the  purpose  of 
purchasing  securities.  Regulation  T 
establishes  the  margin  that  a  customer 
of  a  broker-dealer  must  post  when 
engaging  in  a  securities  transaction  on 
credit.  The  “margin”  for  a  security  is  the 
converse  of  the  security’s  “loan  value;” 
by  definition,  the  two  always  add  up  to 
100  percent. 

Section  7  also  authorizes  the  Board  to 
regulate  credit  extended  by  banks  and 
all  other  U.S.  lenders.  Regulation  U 
limits  credit  extended  by  ’oanks  to 
finance  the  purchase  or  carrying  by 
customers  of  margin  equity  seciuities 
when  the  credit  is  collateralized  by  such 
securities.  12  CFR  Part  221.  Regulation 
G  limits  credit  extended  by  lenders 
other  than  broker-dealers  and  banks  to 
finance  the  purchase  or  carrying  of 
margin  equity  securities  when  the  credit 
is  collateralized  by  such  securities.  12 
CFR  Part  207.  ‘ 

In  1995,  the  Board  published  for 
comment  a  series  of  amendments  to 
Regulation  T  that  were  intended  to 
remove  constraints  that  were  hampering 
developing  trends  in  the  securities 
markets.  60  FR  33763,  June  29, 1995. 


■  Regulation  X  covers  U.S.  borrowers  obtaining 
credit  outside  the  United  States.  Because  Regulation 
X  incorporates  the  requirein.ent8  of  Regulation  T,  U, 
or  G  (depending  on  the  lender),  any  amendments 
to  those  regulations  automatically  pass  through  to 
Regulation  X.  Therefore,  no  amendments  to 
Regulation  X  are  being  proposed. 


These  trends  included  the  erosion  of 
barriers  between  broker-dealers  and 
other  lenders,  the  globalization  of 
securities  markets,  the  increasing 
overlap  in  the  businesses  of  various 
lenders,  and  the  constant  development 
of  new  mechanisms  for  extending 
securities  credit.  The  Board  also 
solicited  comment  on  broader  changes 
that  could  be  made  to  Regulation  T.  The 
recent  efibrt  to  modernize  Regulation  T 
predated  but  is  now  encompassed 
within  the  Board’s  regulatory  review 
under  section  303  of  ^e  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325. 

Extensive  comment  was  received  on 
the  Board’s  1995  proposal,  including 
voliiminous  responses  horn  the  major 
securities  trade  groups.  Commenters 
generally  supported  the  proposed 
amendments  to  Regulation  T,  but  also 
emphasized  the  nei^  for  more 
wholesale  reform. 

Today,  the  Board  is  elsewhere 
adopting  as  a  final  rule  many  of  the 
amendments  it  proposed  in  1995. 
However,  the  Board  is  also  proposing 
additional  amendments  to  Regulation  T, 
and  seeking  comment  on  provisions  of 
Regulations  C  and  U  as  well.^  In 
addition,  the  Board  seeks  comment  on 
any  other  steps  it  can  take  to  reduce  the 
buitlen  imposed  by  Regulation  T, 
including  any  steps  to  reduce  the 
accounting  and  recordkeeping  burdens 
of  the  regulation,  that  would  be 
consistent  with  the  purposes  and 
requirements  of  the  Act. 

1.  Good  Faith  Loan  Value  for  all  Non- 
Equity  Securities 

Regulation  T  gives  “good  faith”  loan 
value  to  many  but  not  all  debt 
securities.  Good  faith  loan  value  means 
that  a  broker-dealer  may  extend  credit 
on  a  particular  security  in  any  amount 
consistent  with  sound  credit  judgment. 
12  CTR  220.2.  Those  debt  securities  not 
eligible  for  good  faith  loan  value  receive 
no  loan  value  and  therefore  have  a 
margin  requirement  of  100  percent. 

With  the  adoption  of  today’s  final 
rule,  the  Board  currently  assigns  a  debt 
security  good  faith  loan  value  if  it  is:  (1) 
listed  on  a  U.S.  securities  exchange,  (2) 
a  government  or  municipal  security,  (3) 
an  investment  grade  security;  or  (4)  a 
less-than-investment  grade  security  that 
is  registered  with  the  Securities  and 
Exchange  Commission  (SEC)  and  has  an 
original  principal  amount  of  not  less 
than  $25,000,000. 12  CFR  220.18(b). 


2  The  Board  is  also  continuing  to  review 
Regulations  G  and  U  as  part  of  its  ongoing  effort  to 
reduce  regulatory  burden,  as  mandated  by  section 
303  of  the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
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Non-equity  securities  that  are  not 
registered,  are  not  government  or 
municipal  securities,  and  are  not  . 
investment  grade  generally  will 
continue  to  receive  no  loan  value  under 
Regulation  T. 

to  contrast,  the  Board’s  Regulations  G 
and  U  do  not  impose  any  margin 
restrictions  on  non-broker-dealer 
lenders  (such  as  banks)  when  they  lend 
against  non-equity  securities,  even 
securities  that  receive  no  loan  value 
imder  Regulation  T.^  Foreign  broker- 
dealers  and  other  foreign  lenders,  with 
whom  U.S.  broker  dealers  increasingly 
compete  worldwide,  are  generally  also 
unconstrained.  Thus,  customers  who 
wish  to  borrow  against  non-equity 
securities  that  receive  no  loan  value 
imder  Regulation  T,  and  investors  who 
wish  to  engage  in  repo  or  forward 
transactions  in  such  securities,  may  go 
to  these  other  lenders. 

The  Board  proposes  to  grant  good 
faith  loan  value  to  all  non-equity 
securities.  To  effectuate  this  change,  the 
Board  is  proposing  to  amend  revised 
section  220.13,  discussed  below,  and 
section  220.18  (b),  (c),  and  (d)  to  include 
all  non-equity  securities  among  those 
securities  subject  to  good  faith  margin. 

A  new  definition  of  “non-equity 
security”  would  be  added  to  section 
220.2  to  include  any  security  that  is  not 
an  “equity  security”  for  purposes  of 
section  3(a)(ll)  of  the  Act.  This 
definition  of  non-equity  security  may 
include  certain  equity-linked  securities. 
The  Board  seeks  comment  on  whether  it 
should  modify  the  definition  of  non¬ 
equity  security  to  exclude  equity-linked 
securities  and,  if  so,  what  securities 
should  be  excluded. 

to  a  conforming  change,  the  definition 
of  “OTC  margin  bond”  in  section  220.2 
would  be  deleted;  since  all  non-equity 
securities  would  receive  loan  value,  this 
definition  would  no  longer  be  required, 
to  another  conforming  change,  the 
definition  of  “margin  security”  in 
section  220.2  would  be  revised  to 
include  any  “non-equity  security” 
instead  of  any  “OTC  marein  bond.” 

Expanding  the  types  of  non-equity 
securities  eligible  for  good  faith  loan 
value  should  expand  broker-dealers’ 
ability  to  lend  and  put  them  on  a  more 
equal  footing  with  other  lenders  under 
Regulations  G  and  U.  Broker-dealers 
should  be  no  less  competent  to 
determine  the  loan  value  of  non¬ 
investment  grade  debt  securities  than  a 
bank  or  other  lender  would  be.  Finally, 
any  remaining  regulatory  concerns 


^  Section  7(d)  of  the  Act  prohibits  the  Board  from 
establishing  margin  requirements  on  non-equity 
securities  at  ban^.  15  U.S.C.  78g(d).  When 
Regulation  G  was  adopted  in  1968,  it  was  modeled 
on  Regulation  U. 


could  be  addressed  by  the  self- 
regulatory  organizations  (SROs),  which 
include  the  exchanges  and  the  National 
Association  of  Securities  Dealers,  who 
still  would  be  able  to  set  their  own 
margin  requirements  for  these 
transactions. 

2.  Establishment  of  Non-Equity  Account 

Other  restrictions  beyond  margin 
r^uirements  are  also  currently  placed 
on  transactions  involving  non-equity 
securities.  Currently,  any  credit 
extended  by  a  broker-dealer  on  a  non¬ 
equity  security  (other  than  a  security 
eligible  for  the  government  securities 
account)  must  bp  recorded  in  the  margin 
account.  12  CFR  220.4.  These 
transactions  are  thus  subject  to  the  same 
restrictions  as  equity  securities  with 
respect  to  when  payments  must  be  made 
and  when  positions  must  be  liquidated. 
On  the  other  hand,  because  Regulations 
U  and  G  restrict  lending  only  on  equity 
securities,  banks  and  otoer  lenders  may 
lend  on  non-equity  securities  without 
such  Board-imposed  restrictions.  12 
CFR  221.3(a);  12  CFR  207.3(b). 

The  Board  proposes  to  allow  any 
transaction  involving  a  non-equity 
security  to  be  effected  in  a  new  “non¬ 
equity”  account.  For  example,  a  ' 
customer  could  effect  in  this  account: 

(1)  purchases  of  non-equity  securities  on 
credit;  (2)  repurchase  and  reverse 
repurchase  agreements  with  broker- 
dealers  on  non-equity  securities;  and  (3) 
the  purchase  or  sale  of  options  on  non¬ 
equity  securities.  Ail  transactions  in  the 
account  would  be  subject  to  good  faith 
margin,  to  order  to  ensure  that 
unsecured  credit  would  not  be  extended 
under  the  rubric  of  good  faith  margin, 
the  proposed  rule  would  prohibit  any 
transaction  or  withdrawal  that  would 
cause  the  non-equity  account  to 
liquidate  to  a  deficit — ^that  is,  cause  the 
marked-to-market  value  of  the  securities 
held  in  the  account  to  be  less  than  the 
credit  outstanding. 

This  account  would  be  otherwise 
unregulated.  The  absence  of  restrictions 
on  the  terms  of  credit  for  non-equity 
securities  would  promote  equality  of 
treatment  between  broker-dealers  and 
banks  and  other  lenders,  who  face  no 
Federal  Reserve  regulation  when  they 
lend  on  non-equity  securities. 

The  Board  seeks  comment  on  whether 
the  creation  of  a  non-equity  account 
would  be  beneficial  and  whether  the 
account  could  be  better  named.  The 
Board  also  seeks  comment  on  whether 
this  account  could  be  merged  with  the 
government  securities  account  (12  CFR 
220.6)  or  the  nonsecurities  credit 
account  (220.9)  or  both. 


3.  Portfolio  Margining 

A.  Amendment  to  definition  of  good 
faith  margin 

As  noted  above.  Regulation  T 
currently  allows  good  faith  margin  on 
some  non-equity  securities,  and  the 
Board  is  proposing  to  extend  this 
treatment  to  all  non-equity  securities. 
“Good  faith  margin”  is  defined  in 
Regulation  T  to  mean  “the  amoimt  of 
margin  which  a  creditor,  exercising 
sound  credit  judgment,  would 
customarily  require  for  a  specified 
security  position  and  which  is 
established  without  regard  to  the 
customer’s  other  assets  or  securities 
positions  held  in  connection  with 
unrelated  transactions”  (emphasis 
added).  12  CFR  220.2. 

This  definition  limits  so-£alled 
“portfolio  margining” — allowing 
positions  to  be  evaluated  as  a  group  and 
determining  collateral  requirements 
based  upon  estimated  changes  in  the 
value  of  that  portfolio.  (It  would 
continue  to  do  so  even  if  the  proposed 
non-equity  account  were  adopted,  as  the 
definition  of  good  faith  applies 
regardless  of  where  the  transaction  is 
booked.)  Regulation  T  has  defined 
limited  positions  that  can  serve  as 
offsets  for  each  other,  but  any 
combination  of  positions  not 
specifically  permitted  by  tbe  regulation 
may  not  offset  one  another.  Commenters 
have  for  some  time  requested  greater 
flexibility  to  engage  in  cross-margining 
(allowing  positions  in  financial  fixtures 
to  offset  the  margin  required  for  a  given 
securities  credit)  and  more  broadly  in 
“portfolio”  or  “risk-based”  margining. 

to  order  to  remove  an  impediment  to 
portfolio  margining,  the  Board  would 
amend  the  definition  of  “good  faith 
margin”  to  eliminate  the  requirement 
that  such  margin  be  calculated  “for  a 
specified  security  position  *  *  * 
without  regard  to  the  customer’s  other 
assets  or  securities  positions  held  in 
connection  with  unrelated 
transactions.”  Instead,  “good  faith 
margin”  would  be  defined  to  mean  “the 
amount  of  margin  the  creditor  would 
require  in  exercising  sound  credit 
judgment.” 

The  Board  is  seeking  comment  on 
whether  this  definition  should:  (1) 
apply  only  in  the  proposed  non-equity 
account,  thereby  continuing  to  limit 
portfolio  margining  of  securities  eligible 
for  good  faith  margin  in  the  margin 
account  or  market  functions  account;  or 
(2)  apply  regardless  of  the  account — 
margin,  non-equity,  or  market 
functions — in  which  the  transactions  are 
booked,  to  addition,  the  Board  seeks 
comment  on  the  extent  to  which  this 
change  would  allow  SROs  and  broker- 
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dealers  greater  flexibility  to  develop 
portfolio  margining  systems.  The  Board 
also  seeks  comment  born  SROs  and 
others  on  the  potential  benefits  and 
burdens  of  adopting  a  portfolio 
margining  system  in  addition  to  the 
existing  position-based  system,  and 
whether  changing  the  definition  of  good 
faith  margin  for  any  or  all  accoimts  is 
consistent  with  section  7(b)  of  the  Act. 

B.  Separation  of  Accounts 

Section  7  of  the  Act  prohibits  a 
broker-dealer  from  extending  securities 
credit  on  any  collateral  other  than  a 
secmity.  Accordingly,  Regulation  T 
requires  that  futures  contracts  and  non- 
secmities  be  accounted  for  in  their  own 
account,  and  section  220.3(b)  of 
Regulation  T  generally  prohibits  using 
items  in  one  accoimt  (including  the 
nonsecmdties  account)  from  being  used 
to  meet  the  margin  requirements  for 
items  in  another  account  (including  the 
margin  accoimt).  However,  with 
adoption  of  today’s  final  rule. 

Regulation  T  will  allow  financial  futures 
to  serve  in  lieu  of  margin  for  securities 
options  consistent  with  SRO  rules.  This 
treatment  is  consistent  with  Section  7 
because  the  broker-dealer  is  not 
extending  credit  on  the  futures  contract 
when  it  considers  a  futures  contract  in 
determining  the  amount  of  credit  it  can 
extend  in  good  faith  on  a  security. 

The  proposed  rule  would  amend 
section  220.3(b)  to  allow  explicitly 
commodities  and  foreign  exchange 
positions  in  the  nonsecurities  account  to 
be  considered  in  calculating  margin  for 
any  securities  transaction  in  the 
proposed  non-equity  account  or  the 
margin  account.  The  Board  would 
expect  that  these  positions  would  be 
valued  in  accordance  with  SRO  rules, 
where  applicable,  or  in  any  event  not  in 
excess  of  their  marked-to  market  value. 
The  proposed  rule  would  also  amend 
section  220.18  to  remove  a  requirement 
that  margin  be  held  for  “each  secmity 
position.” 

The  Board  also  seeks  comment  on 
whether  further  amendments  to  sections 
220.3(b)  should  be  adopted  to  facilitate 
portfolio  margining — in  particular, 
whether  the  Board  should  modify  the 
general  prohibition  on  separation  of 
accounts  in  section  220.3(b).  Doing  so 
could  allow  any  excess  margin  in  one 
account  to  be  used  to  meet  a  margin 
deficiency  in  another  account.  To  the 
extent  that  such  a  change  were  adopted, 
the  Board  seeks  comment  on  the 
continuing  need  for  a  Special 
Memorandum  Account.  As  noted  above, 
the  Board  is  also  seeking  comment  on 
whether  the  government  securities 
account,  nonsecurities  account,  and 


proposed  non-equity  account  should  be 
combined. 

C.  Implementation 

The  Board  also  seeks  comment  on  any 
implementation  problems  that  might 
arise  with  a  partial  or  complete  move  to 
portfolio  margining,  including  the  need 
for  delaying  the  eflective  date  of  any 
final  rule  in  order  to  allow  the  SROs 
time  to  amend  their  rules. 

4.  Borrowing  and  Lending  of  Securities 
by  Brokers-ddalers 

In  order  to  facilitate  short  sales  and 
the  curing  of  failures  to  deliver  a 
security  (fails).  Regulation  T  allows 
broker-dealers  to  Imitow  and  lend 
securities  outside  of  the  normal  margin 
requirements  for  securities  purchases. 

To  qualify  for  this  treatment,  borrowing 
and  lending  transactions  must  not  only 
relate  to  a  short  sale  or  fail  but  also  be 
secured  by  cash  or  similarly  liquid 
collateral  equal  to  100  percent  of  the 
value  of  the  securities  lent.^  Any 
borrowing  and  lending  of  securities  that 
does  not  meet  both  the  “purpose  test” 
and  the  “collateral  test”  is  usually  a 
financing,  is  not  considered  a  borrowing 
and  lending  of  seciuities  for  Regulation 
T  purposes,  and  therefore  is  conducted 
in  a  margin  account,  subject  to  the 
appropriate  margin  requirement  for  the 
underlying  security. 

Requiring  100  percent  collateral 
(marked  to  market  daily)  to  secure  any 
stock  loan  reflects  industry  practice  and 
is,  the  Board  believes,  consistent  with 
prudent  securities  lending.  The  SEC 
imposes  similar  requirements  on  the 
types  and  amount  of  collateral  a  broker- 
dealer  must  post  when  it  borrows 
securities  from  a  customer,  and  the 
Department  of  Labor  applies  similar 
requirements  to  an  ERISA  pension  plan 
when  it  lends  securities. 

Nonetheless,  the  Board  is  seeking 
comment  on  whether  the  Board’s 
existing  collateral  requirements  are 
necessary  for  Regulation  T  purposes. 
Commenters  have  sought  an  expansion 
of  eligible  collateral  to  include  all 
securities  marginable  under  Regulation 
T.  Although  the  Board  has  expressed 
concern  that  Regulation  T  could  be 
evaded  by  structuring  a  financing 
transaction  as  a  borrowing  and  lending,* 


*  With  the  adoption  of  today’s  final  rule, 
permissible  types  of  collateral  include  cash, 
securities  issued  or  guaranteed  by  the  United  States 
or  its  agencies,  certain  negotiable  bank  certificates 
of  deposit  and  bankers  acceptances,  and  certain 
irrevocable  letters  of  credit  issued  by  banks, 
marginable  foreign  sovereign  debt  securities,  and 
any  collateral  acceptable  to  the  SEC  when  a  fvoker- 
dealer  borrows  securities  fiom  a  customer. 

’  For  example,  a  broker-dealer  prohibited  by 
Regulation  T  from  extending  a  customer  100 
percent  credit  on  a  security  could  instead  borrow 


the  purpose  tost  may  be  adequate  to 
prevent  such  an  evasion.  The  purpose 
test  limits  the  exception  to  transactions 
that  have  a  clear  market  purpose  that  is 
verifiable  (as  any  evasion  becomes 
evident  within  a  few  days,  when  no 
short  sale  is  consummated  or  the  fail 
proves  illusory).  The  collateral  test 
addresses  the  evasion  issue  only 
indirectly  by  imposing  collateral 
arrangements  that  conform  to  industry 
practice.  ^ 

Accordingly,  the  Board  is  proposing 
to  amend  section  220.16  either  to  allow 
any  security  that  qualifies  for  loan  value 
to  serve  as  collateral,  valued  at  its 
regulatory  loan  value,^  or  to  require  a 
bona  fide  posting  of  collateral  equal  to 
100  percent  of  the  value  of  the  securities 
borrowed,  without  requiring  any 
specific  type  of  collateral,  ’^e  Board 
also  seeks  comment  on  whether  the 
collateral  requirement  of  section  220.16 
could  be  eliminated  altogether.  The 
Board  notes  that  even  if  the  collateral/ 
requirements  were  eliminated,  other 
concerns  might  merit  continued  or 
further  regulation  by  the  SROs  or  the 
SEC. 

5.  Extensions  of  Credit  by  Foreign 
Branches  of  U.S.  Broker-Dealers 

Most  U.S.  broker-dealers  conduct 
their  overseas  operations  through 
separately  incorporated  subsidiaries  of 
their  holding  companies.  These 
subsidiaries  are  not  subject  to 
Regulation  T  or  SEC  regulations. 
However,  a  few  firms  maintain  foreign 
branches  that  are  subject  to  Regulation 

T.  The  Board  is  proposing  to  exclude 
these  foreign  branches  frtim  Regulation 
T  when  they  extend  credit  to  foreign 
persons  on  foreign  securities.  This 
would  be  analogous  to  the  exclusion 
from  Regulation  U  of  foreign  branches  of 

U. S.  bai^s  when  they  extend  securities  ‘ 
credit. 

6.  Option  as  Cover  for  a  Short  Sale  of 
an  Equity  Security 

In  a  short  sale,  a  customer  generally 
sells  securities  it  does  not  own  and 
borrows  those  securities  from  a  broker- 
dealer  in  order  to  meet  its  delivery 
obligation.  The  customer  is  then 
obligated  to  redeliver  such  securities  to 
the  broker-dealer  at  some  time  in  the 
future,  but  hopes  to  obtain  those 
securities  for  less  than  the  sale  price  less 
financing  costs.  Regulation  T  currently 


the  security  horn  the  customer  and  (xtst  100  percent 
cash  collateral;  the  customer  could  then  withdraw 
the  cash,  evading  the  50  percent  initial  or  good  faith 
margin  requirement. 

*  If  this  option  were  adopted,  “loan  value”  would 
be  defined  in  Regulation  T  to  mean  an  amount 
equal  to  “1  mmus  the  margin  requirement  for  the 
security  under  this  part.” 
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requires  margin  of  150  percent  for  a 
short  sale  of  an  equity  security.’  For 
example,  if  a  customer  sells  short  100 
shares  of  XYZ  Corp,  the  broker-dealer 
retains  100  percent  of  the  proceeds  from 
the  sale  in  the  customer’s  account,  and 
the  customer  is  required  to  post  an 
additional  50  percent  of  the  sale  price. 
(This  parallels  the  50  percent  margin 
requirement  for  a  purchase  of  the  stock; 
in  each  case,  the  customer’s  stake  in  the 
transaction  must  be  50  percent  of  its 
price.)  However,  Regulation  T  requires 
margin  of  only  100  percent — in  other 
words,  allows  retaining  of  the  proceeds 
of  the  sale  to  suffice — if  a  “security 
exchangeable  or  convertible  *  *  *  into 
the  security  sold  short’’  is  held  in  the 
customer’s  accoimt.  The  most  common 
example  of  such  a  secmity  is  a 
convertible  bond. 

Although  it  can  be  argued  that  both 
stock  warremts  and  call  options  qualify 
as  a  “security  exchangeable  or 
convertible  into  another  security,’’  the 
Board  has  only  permitted  the  former  to 
serve  in  lieu  of  the  additional  50  percent 
margin  for  short  sales  in  Regulation  T. 
See  Board  Interpretation  12  CFR 
220.126,  reprinted  in  the  Federal 
Reserve  Regulatory  Service  at  5—488. 
Some  commenters  have  criticized  this 
inequality  of  treatment,  and  some  have 
asked  that  a  call  option — in  the  above 
example,  a  call  option  for  100  shares  of 
XYZ  stock — be  allowed  to  serve  in  lieu 
of  the  additional  50  p>ercent  margin 
requirement. 

The  Board  is  seeking  comment  on 
whether  to  allow  the  use  of  a  call  option 
to  offset  the  short  sale  of  a  security  and 
whether  doing  so  would  bias  the  market 
in  favor  of  short  selling.  The  Board  has 
historically  sought  to  ensure  that  traders 
on  the  short  side  of  the  market  should 
not  be  in  a  position,  with  a  given 
amount  of  fynds,  to  exert  greater 
influence  on  the  market  than  they  could 
with  the  same  amount  of  funds  if  they 
were  trading  on  the  long  side.  However, 
under  this  proposal,  a  customer  wishing 
to  purchase  100  shares  of  XYZ  would  be 
required  to  come  up  with  50  percent  of 
the  purchase  price,  but  a  customer 
wishing  to  sell  100  shares  of  XYZ  short 
woujd  only  be  required  to  come  up  with 
the^remium  necessary  to  purchase  a 
call  option  for  100  shares  of  XYZ,  a  far 
smaller  amount.  The  Board  seeks 
comment  on  whether  this  fact  argues 
against  adoption  of  the  proposed 
change. 


’’  If  a  marginable  debt  security  is  spld  short,  the 
margin  required  is  100  percent  of  the  current 
market  value  of  the  security  plus  the  margin 
required  by  the  creditor  in  good  faith. 


7.  Eligibility  of  Equity  Securities  for 
Credit  Under  Regulations  G,  T,  and  U 

In  order  to  qualify  for  credit  under 
Regulation  T,  an  equity  security  must  be 
a  mutual  fund,  a  bond  convertible  into 
a  qualifying  equity  security,  or 
registered  on  a  national  securities 
exchange,  trade  in  NASDAQ’s  National 
Market  System,  or  appear  on  the  Board’s 
quarterly  lists  of  “marginable  OTC 
stocks’’  or  “foreign  margin  stocks.” 

Stocks  qualify  for  inclusion  on  the 
Board’s  lists  if  they  meet  Regulation  T’s 
definition  of  “OTC  margin  stock”  or 
“foreign  margin  stock.” 

A.  Foreign  Margin  Stocks  Under 
Regulation  T 

The  Board  is  adopting  as  a  final  rule 
an  amendment  to  Regulation  T  that 
includes  as  a  foreign  margin  stock  any 
foreign  stock  that  has  a  “ready  market” 
for  purposes  of  the  SEC’s  net  capital 
rule.  17  CFR  240.15c3-l(cKll)(i).  SEC 
staff  has  stated  that  they  will  take  no 
action  against  broker-dealers  that  treat 
any  foreign  stock  listed  on  the  Financial 
Times-Actuaries  World  Indices  as 
having  a  ready  market  for  purposes  of 
computing  a  broker-dealer’s  net  capital. 
Thus,  these  stocks  will  be  added  to  the 
Board’s  foreign  list. 

Although  there  is  considerable 
overlap  between  the  stocks  on  the 
Financial  Times  Indices  and  the  Board’s 
list  of  foreign  margin  stocks,  the 
Financial  Times  list  contains 
substantially  more  foreign  stocks  than 
the  Board’s  list,  and  there  are  also  a 
significant  munber  of  foreign  stocks  that 
appear  on  the  Board’s  list  but  not  the 
Financial  Times  list.  The  Board  did  not 
receive  comment  on  whether  its  current 
list  of,  and  test  for,  foreign  margin 
stocks  would  continue  to  be  necessary 
if  this  new  test  were  adopted. 
Accordingly,  the  Board  seeks  comment 
on  whether  it  should  rely  on  the  ready 
market  test  exclusively  and  phase  out 
the  Board’s  own  test  and  list. 

B.  Domestic  Margin  Stocks 

The  Board  is  also  seeking  comment  on 
whether  it  should  supplement  or 
replace  the  current  criteria  for 
qualification  as  an  OTC  margin  stock  in 
section  220.17  of  Regulation  T  by 
allowing  a  broker-dealer  to  extend  credit 
on  any  stock  traded  on  a  national 
securities  exchange,  quoted  on 
NASDAQ,  or  otherwise  having  a  “ready 
market”  for  purposes  of  the  SEC’s  net 
capital  rule.  In  the  domestic  area,  SEC 
staff  has  taken  the  position  that  a  stock 
has  a  “ready  market”  if:  (1)  three  or 
more  market  makers  quote  its  prices 
through  the  so-called  “pink  sheets,”  and 
(2)  the  broker-dealer  can  show  the 


existence  of  bona  fide  inter-dealer  trades 
within  five  business  days  before  or  after 
the  date  of  valuation  that  are  of 
sufficient  volume  to  justify  a  reasonable 
belief  that  the  price  used  would  support 
the  liquidation  of  the  entire  position  at 
or  near  that  price. 

This  proposal  would  make  1700 
NASDAQ  stocks,  as  many  as  5400 
stocks  quoted  on  the  NASD’s  electronic 
bulletin  board,  and  an  unknown  number 
of  additional  “pink  sheet”  stocks 
eligible  for  broker-dealer  credit  for  the 
first  time.  Some  of  these  stocks  are 
thinly  traded  when  compared  to 
currently  marginable  stocks,  including 
those  that  qualify  as  OTC  margin  stocks. 
The  Beard  seeks  comment  on  whether 
such  stocks  should  be  eligible  to  serve 
as  collateral  for  securities  credit. 

The  Board  particularly  seeks 
comment  on  whether  an  expansion  in 
the  number  of  OTC  margin  stocks 
should  be  made  only  for  purposes  of 
Regulation  T,  or  for  purposes  of 
Regulations  G  and  U  as  well.  Although 
all  the  Board’s  margin  regulations 
currently  contain  a  common  definition 
of  “OTC  margin  stock,”  this  common 
definition  does  not  result  in  common 
treatment  of  all  lenders.  Under 
Regulation  T,  a  broker-dealer  is 
prohibited  from  lending  on  any 
domestic  stock  that  does  not  qualify  as 
an  OTC  margin  stock;  conversely,  a 
bank  or  other  lender  is  unregulated  by 
Regulations  U  and  G  when  it  lends  on 
any  stock  that  does  not  qualify  as  an 
OTC  margin  stock.  Thus,  qualification 
of  a  stock  as  an  OTC  margin  stock 
increases  its  loan  value  under 
Regulation  T  from  zero  to  50  percent, 
but  subjects  it  for  the  first  time  to 
coverage  by  Regulations  G  and  U  and 
thereby  decreases  its  loan  value  to  the 
extent  that  banks  and  other  lenders  had 
previously  been  willing  to  give  the  stock 
loan  value  of  greater  than  50  percent. 
Conversely,  disqualification  of  a  stock 
as  an  OTC  margin  stock  eliminates  its 
loan  value  under  Regulation  T  and 
thereby  prevents  broker-dealers  fi-om 
lending  on  it,  but  eliminates  its  coverage 
by  Regulations  G  and  U  and  allows 
banks  and  other  lenders  to  lend  as  much 
as  they  deem  appropriate.  * 

Thus,  using  the  ready  market 
definition  for  purposes  of  Regulations  G 
and  U  would  impose  burdens  on  banks 
and  other  lenders.  Use  of  the  definition 
would  limit  the  amount  of  credit  that 
banks  could  extend  on  thousands  of 
additional  stocks  and  would  also 
require  banks  to  obtain  a  “purpose 
statement”  (FR  U-1)  whenever  they 
lend  more  than  $100,000  on  those 
stocks.  In  addition,  it  would  no  longer 
be  possible  for  the  Board  to  publish  a 
complete  “List  of  Marginable  OTC 
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Stocks”  (OTC  List),  as  the  stocks  that 
met  the  SEC’s  ready  market  test  would 
be  ever  changing  and  outside  the 
Board’s  control.  Banks  therefore  would 
be  responsible  for  determining  on  their 
own  whether  a  given  OTC  equity 
security  was  subject  to  Regulation  U. 

The  burden  imposed  on  Regulation  G 
lenders  would  be  similar.^  b  addition, 
the  munber  of  lenders  potentially 
covered  by  Regulation  G  would  expand 
to  include  as  many  as  6600  additional 
companies  to  the  extent  that  those 
companies  extended  credit  to  their 
employees  secured  with  company 
sto^.^  Although  the  Board  currently 
alerts  companies  with  OTC  margin  stock 
to  the  possibility  of  registration  under 
Regulation  G,  elimination  of  the  OTC 
list  would  prevent  the  Board  from 
continuing  this  practice. 

Accordingly,  the  Board  is  seeking 
comment  on  possible  solutions  to  the 
disparate  treatment  of  broker-dealers 
and  other  lenders,  and  the  resulting 
increase  in  burden  for  one  group 
whenever  burden  is  reduc^  for  the 
other.  The  Board  seeks  comment  on 
whether  it  should  establish  separate 
regimes  for  determining  coverage  by 
Regulation  T  on  the  one  hand,  and 
Regulations  G  and  U  on  the  other;  for 
example,  any  domestic  stock  that  has  a 
ready  market  for  purposes  of  the  SEC’s 
net  capital  rule  might  receive  loan  value 
•*  under  Regulation  T,  while  only 
domestic  stocks  that  are  listed  on  an 
exchange  might  be  subject  to 
Regulations  G  and  U. 

8.  Options  Under  Regulation  U 

On  December  12, 1995,  the  Board 
published  proposed  amendments  to 
Regulation  U,  including  one  that 
concerned  the  treatment  of  exchange- 
traded  options.  The  proposal  mirrored 
the  treatment  proposed  by  the  Board  for 
broker-dealers  under  Regulation  T. 
Specifically,  the  Board  proposed  to 
allow  the  same  50  percent  loan  value  for 
long  positions  in  exchange-traded 
options  currently  permitted  for  other 
exchange-traded  equity  seciurities. 
Because  the  final  rule  under  Regulation 
T  ties  the  loan  value  of  these  securities 
to  the  rules  of  the  exchange  authorized 
to  trade  the  option,  the  Board  is 
proposing,  as  a  matter  of  parity  between 


^Regulation  G  does  not  contain  a  paperwork 
exemption  for  loans  of  $100,000  or  less,  so  all  loans 
secured  by  these  new  OTC  margin  stocks  would 
require  a  “purpose  statement”  (Form  FR  G-3). 

’Companies  that  extend  credit  to  employers  in 
connection  with  an  employee  benefit  plan  adopted 
by  the  company  and  approved  by  its  stockholders 
are  not  subject  to  the  50  percent  requirement 
normally  imposed  on  loans  secured  by  margin 
stock.  12  CFR  207.5.  However,  these  companies 
must  register  with  the  Federal  Reserve  and  provide 
annual  reports  of  their  securities  credit  activities. 


Regulations  T  and  U,  to  amend 
Regulation  U  so  that  banks  can  lend 
against  exchange-traded  options  to  the 
extent  permitted  by  the  rules  of  the 
options  exchanges.  The  Board  seeks 
comment  on  the  practicality  of  requiring 
banks  to  comply  with  rules  of  SROs  of 
which  they  are  not^nembers. 

9.  Technical  Amendments 

The  Board  is  also  prescribing 
technical  amendments  to  Regulation  T 
that  are  intended  to  streamline  and 
rationalize  the  regulation  without 
altering  its  substance.  The  Board  is 
proposing  to  add  a  definition  of  “margin 
equity  security,”  a  term  currently  used 
but  not  defin^  in  the  regulation.  The 
Board  is  seeking  comment  on  whether 
the  definition  of  “covered  option 
transaction”  can  be  shortened  to  include 
“any  transaction  eligible  for  the  cash 
accoimt  under  the  rules  of  the  registered 
national  securities  exchange  authorized 
to  trade  the  option  or  warrant  or  the 
creditor’s  examining  authority  in  the 
case  of  an  unregistered  option  provided 
that  all  such  rules  have  been  approved 
or  amended  by  the  SEC.”  This  change 
could  not  take  effect  imtil  the  provision 
in  the  final  rule  delegating  authority 
over  options  to  the  SROs  became 
effective. 

Regulatory  Flexibility  Act 

The  Board  has  concluded  after 
reviewing  the  proposed  regulation  that, 
if  adopted,  it  would  not  impose  a 
significant  economic  hardship  on  small 
institutions.  The  proposal  does  not 
necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions;  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  The  proposal  is 
designed  to  reduce  the  complexity  and 
burden  of  Regulation  T.  The  Board 
therefore  certifies  pursuant  to  section 
605b  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605b)  that  the  proposal,  if 
adopted,  will  not  have  a  significantly 
adverse  economic  impact  on  a 
substantial  nwnber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 

Paperwork  Reduction  Act 
In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Projects  7100-0001  (or  7100- 


0004),  Washington,  DC  20503,  with 
copies  of  such  comments  to  be  sent  to 
Mary  M.  McLaughlin,  Federal  Reserve 
Boa^  Clearance  Officer,  Division  of 
Research  and  Statistics,  Mail  Stop  97, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

The  collection  of  information 
implications  of  the  proposal  to  amend 
this  regulation  are  found  in  12  CFR  part 
220.  This  information  is  required  to 
evidence  compliance  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C  78g).  The 
respondents  are  for-profit  financial 
institutions  (7100-0001)  and  public 
corporations  (7100-0004). 

Implications  for  Reporting 

The  proposal  to  change  the  definiticm 
of  “OTC  margin  stock  by  allowing  a 
broker-dealer  to  extend  credit  on  any 
stock  traded  on  a  national  securities 
exchange,  quoted  on  NASDAQ,  or 
otherwise  having  a  ‘ready  market’ 

*  •  •”  could  lead  to  an  increase  in  the 
number  of  respondents  for  the  OTC 
Margin  Stock  Report  (FR  2048;  OMB  No. 
7100-0004)  because  of  the  increase  in 
the  number  of  firms  whose  stock  would 
be  marginable.  The  burden  per  response 
of  0.25  hours  would  not  change. 
However,  if  it  is  decided  that  the  stock 
of  any  firm  listed  on  the  NASD 
SmallCap  market  is  automatically 
marginable,  as  currently  is  the  case  for 
the  stocks  of  firms  listed  on  the  NASD 
National  Market  System,  the  FR  2048 
could  be  eliminated.  Currently,  the  FR 
2048  is  filed  by  approximately  75 
respondents  each  quarter.  The  current 
annual  burden  of  the  FR  2048  is 
estimated  to  be  75  hours.  Based  on  an 
hourly  cost  of  $20,  the  annual  cost  to 
the  public  is  estimated  to  be  $1,500. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number. 

Comments  are  invited  on:  (a)  whether 
the  proposed  amendments  to  this 
collection  of  information  are  necessary 
for  the  proper  performance  of  the 
Federal  Reserve’s  functions;  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
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List  of  Subjects 
12  CFR  Part  207 

Banks,  banking.  Credit,  Federal 
Reserve  System,  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Parts  220  and  221 

Banks,  banking.  Bonds,  Brokers, 
Credit,  Federal  Reserve  System,  Margin, 
Margin  requirements.  Investment 
companies.  Investments,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  220  as  follows: 

PART  22&-CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78c,  78g,  78h.  78q, 
ai;d  78w. 

2.  Section  220.2  is  amended  as 
follows: 

a.  By  adding  a  new  definition  of 
Margin  equity  security  in  alphabetical 
order; 

b.  By  revising  paragraph  (3)  in  the 
definition  of  Margin  security, 

c.  By  adding  a  new  definition  of  Non¬ 
equity  security  in  alphabetical  order; 

d.  By  removing  the  definition  of  OTC 
margin  bond. 

The  additions  and  revisions  read  as 
follows: 

§  220.2  Definitions. 
***** 

Margin  equity  security  means  a 
margin  security  that  is  an  equity 
security  (as  defined  in  section  3(a)(ll) 
of  the  Act.). 

***** 

Margin  security  *  *  * 

(3)  Any  non-equity  security; 

*****  * 

Non-equity  security  means  a  security 
that  is  not  an  equity  security  (as  defined 
in  section  3(a)(ll)  of  the  Act). 
***** 

3.  Section  220.3(b)  is  revised  to  read 
as  follows: 

§  220.3  Generai  provisions. 
***** 

(b)  Separation  of  accounts — (1)  In 
general.  The  requirements  of  one 
account  may  not  be  met  by  considering 
items  in  another  account.  If  withdrawals 
of  cash  or  securities  are  permitted  under 


the  regulation,  written  entries  shall  be 
made  when  cash  or  securities  are  used 
for  purposes  of  meeting  requirements  in 
another  account. 

(2)  Exceptions.  Notwithstanding 
paragraph  (b)  (1)  of  this  section — 

(i)  For  purposes  of  calculating  the 
required  margin  for  a  security  in  the 
non-equity  account  or  margin  account, 
assets  described  in  §  220.9(a)  (1)  or  (2) 
may  serve  in  lieu  of  margin; 

(li)  Transfers  may  be  effected  between 
the  margin  account  and  the  special 
memorandum  account  pursuant  to 
§§  220.4  and  220.5. 
***** 

4.  Section  220.4(b)(1)  is  revised  to 
read  as  follows: 

§  220.4  Margin  account 
***** 

(b)  Required  margin — (1) 
Applicability.  The  required  margin  for 
long  or  short  positions  in  securities  is 
set  forth  in  §  220.18  (the  Supplement) 
and  is  subject  to  the  following 
exceptions  and  special  provisions. 
***** 

5.  The  text  of  §  220.13  is  redesignated 
as  paragraph  (j)  of  §  220.3,  the  section 
heading  of  §  220.13  is  redesignated  as 
the  heading  of  newly  designated 
paragraph  (j)  of  §  220.3,  and  §  220.13  is 
removed. 

6.  New  section  220.13  is  added  to 
read  as  follows: 

§  220.1 3  Non-equity  account 

(a)  Permissible  transactions.  In  a  non¬ 
equity  account,  a  creditor  may  effect 
and  finance  any  transaction  involving 
any  non-equity  secmity.  No  transaction 
or  withdrawal  shall  be  allowed  if  it 
would  cause  the  account  to  liquidate  to 
a  deficit. 

(b)  Required  margin.  The  required 
margin  for  transactions  effected  in  the 
non-equity  account  is  set  forth  in 

§  220.18  (the  Supplement). 

7.  Section  220.16  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  and  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

§  220.16  Borrowing  and  tending  securities. 

Option  1  for  Paragraph  (a) 

(a)  *  *  *  Each  borrowing  shall  be 
secured  by  a  deposit  of  one  or  more  of 
the  following:  cash,  cash  equivalents, 
foreign  sovereign  nonconvertible  debt 
securities  that  are  margin  securities, 
collateral  acceptable  for  borrowings  of 


securities  pursuant  to  SEC  Rule  15c3-3 
(17  CFR  240.15C3-3),  irrevocable  letters 
of  credit  issued  by  a  bank  insured  by  the 
Federal  Deposit  Insvffance  Corporation 
or  a  foreign  bank  that  has  filed  an 
agreement  with  the  Board  on  Form  FR 
T-1,  T-2,  or  any  margin  security,  valued 
at  its  loan  value.*  *  * 

Option  2  for  Paragraph  (a) 

(a)  *  *  *  Each  borrowing  shall  be 
secured  by  a  bona  fide  deposit  of 
collateral  equal  to  at  least  100  percent 
of  the  market  value  of  the  securities 
borrowed.*  *  * 

(b)  *  *  *  Each  borrowing  shall  be 
secured  by  a  bona  fide  deposit  of 
collateral  equal  to  at  least  100  percent 
of  the  market  value  of  the  securities 
borrowed. 

8.  Section  220.18  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

§220.18  Supplement:  Margin 
requirements. 

The  required  margin  for  positions 
held  in  a  margin  account  shall  be  as 
follows: 

***** 

(b)  Exempted  security,  non-equity 
security,  money  market  mutual  fund,  or 
exempted  securities  mutual  fund:  the 
margin  required  by  the  creditor  in  good 
faith  or  the  percentage  set  by  the 
regulatory  authority  where  the  trade 
occurs,  whichever  is  greater. 

(c)  Short  sale  of  a  nonexempted 
security,  except  for  a  non-equity 
security:  150  percent  of  the  current 
market  value  of  the  security,  or  100 
percent  of  the  current  market  value  if  a 
security  exchangeable  or  convertible 
within  90  calendar  days  without 
restriction  other  than  the  payment  of 
money  into  the  security  sold  short  is 
held  in  the  account. 

(d)  Short  sale  of  an  exempted  security 
or  non-equity  security:  100  percent  of 
the  current  market  value  of  the  security 
plus  the  margin  required  by  the  creditor 
in  good  faith. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  24, 1996. 
William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  96-10608  Filed  5-3-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-421-601] 

Standard  Chrysanthemums  From  the 
Netherlands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  prelimineiry  results  of 
countervailing  duty  administrative 
review. 

,  summary:  The  Department  of  Commerce 
(the  Depeirtment)  is  conducting  two 
administrative  reviews  of  the 
coimtervailing  duty  order  on  standard 
chrysanthemums  ^m  the  Netherlands. 
We  preliminarily  determine  the  net 
subsidy  to  be  0.43  percent  ad  valorem 
for  the  period  January  1, 1992,  through 
Decem^r  31, 1992,  and  0.80  percent  ad 
valorem  for  the  period  January  1, 1993, 
through  Deceml^r  31, 1993.  If  the  final 
results  of  these  reviews  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Richard  Herring, 
Office  of  Coimtervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230,  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  12, 1987,  the  Department 
pubhshed  in  the  Federal  Register  (52 
FR  7646)  the  countervailing  duty  order 
on  stemdard  chrysanthemmns  from  the 
Netherlands.  On  March  12, 1993,  and 
March  4, 1994,  the  Department 
pubhshed  notices  of  “Opportxmity  to 
Request  Administrative  Review”  of  this 
countervailing  duty  order  (58  FR  13583) 
and  (59  FR  10368),  respectively.  We 
received  timely  requests  for  reviews  for 
the  1992  and  the  1993  review  periods 
firom  petitioner.  Floral  Trade  Council. 

We  initiated  the  review  covering  the 
period  January  1, 1992  through 
Decem^r  31, 1992,  on  May  6, 1993  (58 
FR  26960).  We  initiated  the  review 
covering  the  period  January  1, 1993, 
through  December  31, 1993,  on  April 
15, 1994  (59  FR  18099).  We  conducted 


a  verification  of  the  questionnaire 
responses  in  the  1992  administrative 
review  fi-om  February  7  through  14, 

1994.  These  reviews  are  being 
conducted  on  an  aggregate  basis. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department’s 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department’s  Countervailing  Duties; 
Notice  of  Proposed  Rulemaldng  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  (Proposed 
Regulations),  are  provided  solely  for 
filler  explanation  of  the  Department’s 
coimtervailing  duty  practice.  Although 
the  E)epartment  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  coimection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department’s  regulations  to 
the  Uruguay  Round  Agreements  Act. 

See  60  FR  80  (Jan.  3, 1995). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  Dutch  standard 
chrysanthemums.  Such  merchemdise  is 
classifiable  under  item  number 
0603.10.70  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  the  Government  of  the  Neffierlands. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  officials  and  examining 
relevant  original  source  documents.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
report,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Calculation  Methodology  for 
Assessment  and  Cash  I^posit  Purposes 

We  calculated  the  net  subsidy  on  a 
country-wjde  basis  by  first  calculating 
the  subsidy  rate  for  each  program.  We 
then  summed  the  subsidy  rates  fitim  all 
programs  benefitting  exports  of  the 
subject  merchandise  to  the  United 
States. 


Analysis  of  Programs 
/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Aids  for  the  Creation  of  Cooperative 
Organizations 

Under  European  Community  (EC) 
Regulation  355/77,  the  EC  has  provided 
grants  to  Dutch  auction  houses,  which 
are  flower  grower  cooperatives.  These 
funds  were  provided  by  the  EC  through 
the  Agricultural  Guidance  and 
Guarantee  Fund,  with  matching  grant 
contributions  from  EC  member  states. 
'The  purpose  of  the  program  was  to 
improve  the  processing,  marketing  and 
distribution  of  agricultural  products  in 
member  states.  This  program  was 
terminated  on  January  1, 1986,  and  no 
grants  were  disbursed  after  1987. 

In  the  1986  and  1987  reviews,  the 
Department  determined  that  this  grant 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  in  the  Netherlands.  (See 
Standard  Chrysanthemums  From  The 
Netherlands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  43977,  43978;  October 
30, 1989)  and  Standard 
Chrysanthemums  From  the 
Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  462;  January  5, 1990) 
(1987  Preliminary  and  Final  Results)]. 
Although  this  program  was  officially 
terminated  in  1986,  under  our  grant 
methodology,  benefits  are  still  accruing 
finm  this  program. 

To  calculate  the  benefit,  we  used  a 
declining  balance  grant  methodology,  as 
determined  in  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Cut  Flowers  From  the 
Netherlands  (52  FR  3301;  February  3, 
1987)  (Netherland  Flowers).  We 
allocated  the  benefits  from  each  grant 
over  10  years,  the  average  useful  life  of 
renewable  physical  assets  in  the 
agricultural  sector  as  determined  under 
the  U.S.  Internal  Revenue  Service’s 
Asset  Depreciation  Range  System.  This 
methodology  is  in  accordance  with  the 
Proposed  Regulations  (51  FR  23366, 
23385;  May  31, 1989).  We  used  the 
average  interest  rate  for  long-term 
commercial  loans  published  by  the 
Netherlands  Bank  (the  Central  Bank)  as 
the  discount  rate  for  each  year  in  which 
grants  were  provided.  We  divided  the 
sum  of  these  benefits  by  the  f.o.b.  value 
of  total  auction  sales  in  the  relevant 
review  period.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.07  percent  ad  valorem  for  1992 
and  0.04  percent  ad  valorem  for  1993. 
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2.  Glasshouse  Enterprises  Program 

Under  the  Glasshouse  Enterprises 
Program,  the  Ministry  of  Agricultiire, 
Natme  Management  and  Fisheries 
(MAF)  provided  grants  to  greenhouse 
growers  to  stimulate  private  investment 
in  energy  saving  methods  in  the 
horticulture  industry.  This  program  was 
terminated  in  Jime  1985.  However, 
grants  approv^  prior  to  the  termination 
were  disbursed  through  1987. 

We  previously  determined  that  this 
program  was  a  countervmlable  domestic 
subsidy  because  it  was  available  only  to 
greenhouse  growers.  {See  1987 
Preliminary  and  Final  Result).  Although 
this  program  officially  terminated  in 
1985,  imder  our  grant  methodology, 
benefits  are  still  accruing  fit)m  this 
program. 

To  calculate  the  benefit  firom  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  (fivided  the  total  benefits 
finm  these  grants  by  the  value  of  total 
greenhouse  ^les  in  the  relevemt  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  0.17 
percent  ad  valorem  for  the  period 
January  1, 1992,  through  December  31, 
1992,  and  0.09  percent  ad  valorem  for 
the  period  January  1, 1993  through, 
December  31, 1993. 

3.  Aids  for  the  Reduction  of  Glass 
Surface 

Under  the  Aids  for  the  Reduction  of 
Glass  Smface  program,  the  MAF 
provided  grants  to  greenhouse  growers 
for  the  piupose  of  increasing  the  energy 
efficiency  of  greenhouses  by  replacing 
existing  glass  with  modem  energy¬ 
saving  glass.  The  program  was 
terminated  in  November  1984.  However, 
grants  approved  prior  to  the  termination 
of  the  program  were  disbiursed  through 
1987. 

We  previously  determined  that  this 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  (See  1987  Preliminary  and 
Final  Results).  Although  this  program 
was  officially  terminated  in  1984,  imder 
our  grant  methodology,  benefits  are  still 
accruing  under  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  ^vided  the  total  benefits 
from  these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1992,  through 
DecemW  31, 1992,  and  less  &an  0.005 
percent  ad  valorem  for  the  period 


January  1, 1993,  through  December  31, 
1993. 

4.  Steam  Drainage  Systems 

In  January  1981,  the  Government  of 
the  Netherlands  (GON)  banned  the  use 
of  methylbromide  as  a  means  of  soil 
disinfection  due  to  the  potential  health 
hazards  caused  by  the  diemical.  In 
December  of  that  year,  the  MAF 
established  a  program  making  available 
cash  grants  to  encourage  the  use  of 
steam  drainage  as  an  alternative  method 
of  soil  disinfection  for  greenhouses.  The 
program  was  terminated  in  September 
1984.  However,  some  grants  were 
disbursed  through  1987. 

In  the  1990  administrative  review,  we 
determined  that  this  program  was 
countervailable  because  it  was  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries.  (See 
Standard  Chr^anthemums  From  the 
Netherlands:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  9539;  March  19, 1992) 
and  Standard  Chrysanthemums  From 
the  Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  24249;  Jime  8, 1992) 

(1990  Preliminary  and  Final  Results)). 
Although  this  program  was  officially 
terminated  in  1984,  imder  our  grant 
methodology,  benefits  are  still  accruing 
under  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
meffiodology  described  in  section  1, 
above.  We  divided  the  benefits  firom 
these  grsmts  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1992,  through 
Decem^r  31, 1992,  and  less  ffian  0.005 
percent  ad  valorem  for  the  period 
January  1, 1993,  through  December  31, 
1993. 

B.  New  ProgFom  Preliminarily  Found  to 
Confer  Subsidies 

Stimulation  for  the  Innovation  of 
Electric  Energy  (SES) 

The  SES  program  was  implemented  in 
1988  with  the  goal  of  stimulating  energy 
conservation.  Under  the  administration 
of  the  Ministry  of  Economic  Affairs 
(MEA).  the  program  is  designed  to 
encourage  the  installation  of 
cogeneration  equipment  by  providing 
payments  of  up  to  25  percent  of  the 
equipment  cost,  with  a  cap  of  20  million 
guilders  per  project.  Cogeneration 
equipment  reduces  energy  consumption 
by  up  to  30  percent. 

At  verification,  we  found  that  this 
program  is  available  to  virtually  all 


industries.  Although  the  program  is 
neither  designed  nor  administered  with 
any  parficuLu  industry  in  mind,  we 
were  told  by  MEA  officials  that 
greenhouse  growers  were  ideal 
candidates  for  the  program  due  to  their 
enormous  demand  for  energy.  See 
Verification  Report  of  the  ^estiormaire 
Response  in  the  1992  Administrative 
Review  (April  3, 1995)  (public 
document). 

We  examined  disbursements  made 
under  the  program  on  ah  industry- 
specific  b^is  to  determine  whether 
horticulture  was  the  dominant  user  or 
received  a  disproportionate  share  of 
benefits  under  this  program.  We  based 
our  analysis  on  payments  to  all 
horticulture  recipients  because 
information  is  not  available  on  a  plant- 
by-plant  basis.  Based  on  our  analysis, 
we  found  that  horticulture  accounted 
for  69  percent  of  all  grant  approvals  and 
receiv^  36  percent  of  all 
disbursements.  Horticulture  was, 
therefore,  the  largest  recipient  of  grants 
under  this  program  compared  to  the 
share  of  benefits  to  other  recipients 
whose  disbursements  ranged  ficm  less 
than  0.01  percent  to  13.9  percent.  In 
prior  cases  where  the  Department  has 
found  disproportionality,  we  analyzed 
whether  a  program  provided  a 
disproportionate  sh^  of  benefits  by 
comparing  their  collective  or  individual 
share  of  benefits  provided  to  all  other 
users  of  the  program  in  question.  (See, 
e.g..  Final  Affirmative  Countervailing 
Duty  Determination:  Grain-Oriented 
Electrical  Steel  From  Italy  (59  FR  18357; 
April  18, 1994)  (Electric^  Steel)).  In 
Electrical  Steel,  steel  producers  received 
34  piercent  of  the  benefits  imder  the 
examined  program.  In  that  case,  we 
found  that  steel  producers  received  a 
disproportionate  share  of  the  program 
being  considered.  Similenly,  in  tffis  case 
we  compared  the  share  of  benefits 
received  by  horticulture  to  the  collective 
share  of  benefits  to  all  others.  On  this 
basis,  we  determine  that  the  SES 
program  provided  a  disproportionate 
share  of  ^nefits  to  horticulture.  Thus, 
we  preliminarily  determine  that  this 
program  provides  a  countervailable 
benefit  to  producers  of  the  subject 
merchandise. 

Our  policy  with  respect  to  grants  is  (1) 
to  expiense  recurring  grants  in  the  year 
of  receipt  and  (2)  to  allocate  non¬ 
recurring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  # 
particular  program  is  less  than  0.50 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grants  were  received. 
(See  section  355.49(a)  of  the  Proposed 
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Regulations  and  the  General  Issues 
Appendix,  at  37226,  which  is  attached 
to  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (58  FR  37217;  July  9, 1993) 
[General  Issues  Appendix)). 

For  the  1992  administrative  review, 
the  amoimt  of  grants  received  imder  this 
program  was  not  less  than  0.50  percent 
of  greenhouse' sales.  Therefore,  we  must 
determine  whether  the  grants  provided 
under  the  SES  program  are  recvirring  or 
nonrecurring  to  determine  whether  the 
grants  should  be  expended  in  the  year 
of  receipt  or  allocated  over  time.  For  the 
1993  administrative  review,  the  total 
amoimt  of  grants  provided  to 
greenhouses  under  the  SES  program  was 
less  than  0.50  percent  of  total 
greenhouse  sales.  Therefore,  the  total 
value  of  all  grants  provided  under  this 
program  in  1993  have  been  allocated  to 
that  year. 

The  Department  considers  that  a  grant 
is  nonrecurring  if  the  benefits  are 
exceptional,  the  recipient  cannot  expect 
to  receive  benefits  on  an  ongoing  basis 
firom  year  to  year,  and/or  the  provision 
of  funds  by  the  government  must  be 
approved  every  year.  The  Department 
also  considers  that  grants  used  for  the 
purchase  of  fixed  assets  would  generally 
be  considered  nonrecurring.  (See 
General  Issues  Appendix,  at  37226).  We 
therefore  determine  that  benefits  firom 
grants  provided  under  the  SES  program 
are  nonrecurring.  On  this  basis,  we 
allocated  the  benefit  fi'om  the  grants 
provided  imder  this  program  during 
1992  over  the  useful  Ufe  of  assets. 

Grants  were  also  provided  to 
greenhouses  during  the  yeeirs  1988 
through  1991.  In  those  years,  the  grants 
provided  were  less  than  0.50  percent  of 
total  greenhouse  sales.  Therefore,  we 
would  have  allocated  all  grants 
provided  imder  this  program  solely  to 
the  year  of  receipt. 

To  calculate  the  benefit  fi'om  this 
program,  we  allocated  the  benefits  fiom 
grants  received  in  1992  using  the 
declining  balance  grant  methodology 
described  in  section  I.A.l.  above.  For 
1993,  the  benefit  is  the  total  value  of  all 
grants  provided  in  that  year,  plus  the 
benefits  fiom  the  1992  grants  that  were 
allocable  to  1993.  We  then  divided  the 
total  benefits  finm  these  grants  by  the 
value  of  greenhouse  sales  for  the 
respective  review  pjeriod.  On  this  basis, 
we  prehminarily  determine  the  net 
subsidy  to  be  0.18  percent  ad  valorem 
for  the  period  January  1, 1992,  through 
Decemter  31, 1992,  and  0.66  percent  ad 
valorem  for  the  period  January  1, 1993, 
through  December  1, 1993. 


n.  Programs  Preliminarily  Found  Not  to 
be  Countervailable 

1.  Arrangement  for  Stimulation  of 
Innovation  Projects 

Petitioner  alleged  that  floricultural 
products  benefitted  fix)m  the 
Arrangement  for  Stimulation  of 
Innovation  Projects.  This  program  was 
implemented  in  1991  as  the 
continuation  of  two  inni^ation 
programs  (the  Subsidy  Scheme  for  Large 
Innovation  Projects  of  1989  and  the 
Grant  Scheme  for  Small  Innovation 
Projects  of  1984.)  Under  the  program, 
the  MAF  provided  funds  to  promote 
innovation  within  the  agriculture  sector, 
including  entities  engaged  in  flower 
production.  To  qualify  for  assistance, 
projects  must  have  an  innovative 
element  and  offer  new  technological 
and  economic  perspectives  that  have 
not  yet  been  in  practice.  In  addition,  the 
projects  must  be  such  that  the  results 
can  be  passed  on  to  other  firms  in  the 
Netherlands.  Project  applications  are 
assessed  yearly  by  technical  experts  in 
consultation  with  agribusiness. 

Approval  or  rejection  of  an  application 
is  not  based  on  the  type  of  agricultural 
production  engaged  by  the  applicant, 
but  rather  on  whether  the  project  meets 
the  criteria  outlined  above. 

The  GON  divides  agriculture  into  four 
major  subsectors:  horticulture,  arable 
farming  (crops  grown  on  arable  land), 
livestock  farming  and  cattle  farming.  We 
found  that  grants  were  provided  to  all 
of  the  subsectors  within  agriculture.  We 
examined  at  verification  a  table  fisting 
disbursement  of  funds,  by  industry, 
showing  cumulative  payments  made 
under  the  program  through  December 
1993.  We  verified  that  flowers 
accounted  for  only  0.59  percent  of  total 
disbursements  under  this  program. 

Because  all  agricultural  subsectors  are 
eligible  for  and  used  the  Stimulation  of 
Innovation  Projects  program,  and 
because  no  disproportionate  benefits 
were  provided  under  this  program,  we 
preliminarily  determine  this  program  is 
not  countervailable  because  it  is  not'' 
limited  to  a  specific  enterprise  or 
industry,  or  group  thereof. 

2.  Arrangement  for  Structural 
Improvement  and  the  Complementary 
Scheme  for  Investment  in  Agricultural 
Holdings 

Petitioner  alleged  that  floricultural 
products  received  benefits  fiom  this 
program.  The  Arrangement  for 
Structural  Improvement  (SVL)  was 
implemented  in  1985  as  a  result  of  the 
EC  Improvement  of  Efficiency  of 
Agriculture  Structures  Regulation, 
which  mandated  that  each  member  state 
develop  a  program  to  improve  efficiency 


within  the  agricultural  sector.  Through 
the  provision  of  grants  to  cover  the 
interest  on  loans  for  farm  improvement 
projects,  the  arrangements  aim  to 
promote  a  more  rapid  adjustment  of 
businesses  to  environmental  and  animal 
welfare  requirements.  The  MAF 
provides  assistance  to  specified 
investments  which  must  benefit  certain 
environmental  and  animal  welfare 
policy  objectives.  Each  year  applications 
fiom  the  entire  agricultural  sector  are 
approved  by  the  MAF.  These  projects 
must  generate  a  return  but  cannot  lead 
to  an  expansion  of  production  capacity. 
Any  farmer  with  a  farm  production 
income  between  15,155  and  43,300 
guilders  is  eligible  to  apply  for  SVL 
assistance.  There  are  no  restrictions  on 
the  types  of  agricultural  or  horticultural 
products  reused  or  produced  by  the 
eligible  farmer. 

The  EC  regulation  distinguishes 
between  two  types  of  investments,  real 
estate  and  non-real  estate,  and  allows 
funding  levels  of  up  to  35  percent  and 
25  percent,  respectively.  The  level  of 
funding  allowed  by  the  Dutch 
regulations,  however,  is  lower  than  the 
EC  regulation  levels.  According  to 
Ehitch  regulations,  funding  levels  range 
fixim  7.5  percent  to  25  percent, 
depending  upon  the  type  of  project. 

The  SVL  program  receives  co¬ 
financing  fiom  the  EC  in  the  amount  of 
25  percent  of  the  payments  made  by  the 
Dutch  government.  For  example, 
althou^  the  EC  regulation  allows 
funding  levels  up  to  35  percent  for  real 
estate  related  investments,  the  Dutch 
regulation  (SVL)  allows  only  7.5  percent 
funding.  Of  the  7.5  percent  that  is  paid 
by  the  Dutch  government,  the  EC 
reimburses  25  percent  of  the  payment. 

The  Complementary  Scheme  for 
Investment  in  Agricultural  Holdings 
(CRL)  was  implemented  in  1989  by  EC 
Regulation  2328/91.  Under  this  scheme, 
the  MAF  provides  assistemce  to  farmers 
which  do  not  meet  the  farm  income 
requirement  for  SVL  grants. 

As  with  the  SVL  scheme,  the  CRL 
arrangement  aims  to  promote  a  more 
rapid  adjustment  of  businesses  to 
environmented  and  animal  welfare 
through  the  provision  of  grants  for  farm 
improvement  projects.  Grants  are  given 
for  specified  investments  which  must 
benefit  certain  environmental  and 
animal  welfare  policy  objectives.  These 
projects,  too,  must  generate  some  return 
but  must  not  lead  to  an  expemsion  of 
production  capacity.  The  main 
eligibility  requirement  for  assistance 
under  the  CIU.  is  that  the  agricultural 
holding  must  have  a  production 
capacity  of  a  one  man-work  unit.  In 
addition,  the  investment  cannot  have 
been  initiated  prior  to  applying  for  CRL 
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funds.  All  sectors  of  agriculture  are 
eligible  to  apply  for  assistance  under  the 
CRL  scheme. 

The  CRL  provides  funds  for  projects 
in  three  areas  of  investments: 
environmental  protection  and 
improvement,  quality  improvement,  and 
improvement  of  working  conditions. 
According  to  a  1992  MAF  Annual 
Report,  74  percent  of  the  approved 
investments  under  this  program  during 
that  year  were  in  the  area  of 
environmental  protection  imd 
improvement.  The  GON  typically 
provides  funds  for  15  to  25  percent  of 
the  approved  projects.  The  application 
process  for  CRL  grants  is  the  same  as  for 
eissistance  in  the  SVL. 

During  verification,  the  Department 
confirm^  that  grants  tmder  die  SVL 
and  CRL  schemes  were  provided  to  the 
entire  agricultural  community  and  that 
the  evaluation  criteria  for  approval  were 
not  product-based.  We  fmmd  that,  in 
1992,  horticulture  accoimted  for  11 
percent  of  total  applications  for  SVL 
assistance  and  3.2  percent  of  total 
investments  imder  the  SVL. 

In  the  investigation,  the  Department 
reviewed  a  similar  program  which 
provided  funding  of  interest  on  loans  for 
the  modernization  of  agricultural 
ventures  under  the  Decree  for  Structural 
Improvement  of  Agricultural 
Enterprises.  That  program  was  found 
not  countervailable,  since  there  was  no 
indication  that  the  program  was  targeted 
toward  flower  growers,  or  was  otherwise 
limited  to  a  specific  enterprise  or 
industry.  (See  Netherland  Flowers.) 

Because  all  agricultural  products  are 
eligible  for  and  used  SVL  and  CRL 
grants,  and  because  no  disproportionate 
of  benefits  were  provided  imder  the  SVL 
and  CRL  program,  we  preliminarily 
determine  this  program  is  not  limited  to 
a  specific  enterprise  or  industry  or 
group  thereof. 

3.  Natural  Gas  Provided  at  Preferential 
Rates 

Natural  gas  in  the  Netherlands  is  sold 
directly  to  major  customers  by  the  N.V. 
Nederlandse  Gasunie  (Gasunie),  the 
utility  company.  The  Agricultural 
Industrial  Board,  or  “Landbouwschap,” 
a  quasi-govemmental  body  created 
imder  the  Industrial  Organizations  Act, 
negotiates  with  Gasunie  prices  and 
general  terms  of  gas  delivery  for  Dutch 
greenhouse  growers.  The 
Landbouwschap  is  the  central 
consultative  and  cooperative 
organization  for  agriculture  in  the 
Netherlands.  Its  purpose  is  to  represent 
the  economic  and  political  interests  of 
the  agricultural  sector.  All  agriculturists 
are  required  to  be  members  of  the 
organization  and  pay  dues.  Gasunie  is 


40  percent  owned  by  DSM  Aardgas  (a 
company  wholly-owned  by  the  ^N), 

10  percent  by  the  GON,  25  percent  by 
Shell  Nederland,  and  25  percent  by  Esso 
Nederland  N.V.  While  the  GON  does  not 
own  a  controlling  interest  in  Gasunie,  it 
plays  a  significant  role  in  setting  the 
price  of  natural  gas.  The  Minister  of 
Economic  Afiairs  reserves  the  right  to 
approve  selling  prices  and  terms  of 
delivery  for  supplies  to  public 
distributors  in  the  Netherlands,  large 
export  contracts,  and  contracts  between 
Gasunie  and  the  Landbouwschap. 

Natural  gas  prices  are  based  on  levels 
of  consumption,  which  are  broken  down 
into  four  categories  or  “zones”,  zones  a 
through  d.  Zone  a  consumers  use 
between  0  and  170,000  cubic  meters 
(m^)  of  gas  per  year;  zone  d  consumers 
use  between  10  million  to  50  million  m^ 
of  gas  per  year.  Zone  a  users  pay  the 
hipest  price  per  m^;  zone  d  the  lowest. 

m  the  October  1984  contract 
negotiated  with  Gasunie  by  the 
Landbouwschap  on  behalf  of 
greenhouse  growers,  a  maximum  ceiling 
price  was  established.  In  Netherlands 
Flowers,  we  determined  that  this 
contract  with  the  price  ceiling  provision 
was  countervailable.  Accordingly,  in 
Netherlands  Flowers,  we  determined 
that  the  benefit  to  greenhouse  growers 
was  the  difference  between  the  price  of 
gas  actually  paid  by  greenhouse  growers 
in  the  period  of  the  investigation  and 
the  zone  d  price  they  would  have  had 
to  pay  under  the  contract  absent  the 
price  ceiling  provision. 

In  the  1987  administrative  review  (54 
FR  43977,43978;  October  30, 1989),  a 
renegotiated  contract  wets  in  effect. 
Because  the  new  contract  did  not 
contain  a  provision  for  a  ceiling  price, 
we  determined  greenhouse  growers  did 
not  receive  natural  gas  at  preferential 
rates  and,  therefore,  the  program  did  not 
confer  a  countervailable  benefit.  This 
contract  expired  on  October  1, 1989. 

In  the  last  administrative  review,  we 
found  that  greenhouse  growers,  through 
the  Landbouwschap,  had  negotiated  a 
new  contract  with  Gasunie  for  the 
period  October  1, 1989  through  October 
1, 1994.  The  terms  of  the  new  contract 
were  basically  the  same  as  the  1987 
contract.  Therefore,  we  determined  that 
such  a  contract  did  not  confer  a 
countervailable  benefit.  (See  1990 
Preliminary  and  Final  Results). 

With  respect  to  the  pricing 
arrangement  under  this  program,  we 
confirmed  during  the  verification  of  the 
1992  administrative  review  that  the 
terms  of  the  contract  in  effect  during 
this  review  period,  which  were  still  in 
effect  during  the  subsequent  1993 
review  period,  had  not  changed  finm 
the  previous  contract  found  not 


countervailable  in  the  1990 
administrative  review.  Therefore,  we 
continue  to  determine  that  the  contract 
rate  for  greenhouse  growers  does  not 
provide  a  countervailable  benefit  to 
producers  and  exporters  of  the  subject 
merchandise. 

However,  in  the  1992  administrative 
review,  petitioners  alleged  that  an 
additional  aspect  of  the  contract  may 
confer  a  countervailable  benefit  upon 
the  production  of  the  subject 
mer^andise.  Petitioner  alleged  that  the 
contract  in  effect  during  the  1992  review 
period  contained  a  new  compensation 
arrangement  for  “small”  consumption 
users  of  natural  gas.  During  verification 
of  the  1992  admiiiistrative  review,  we 
found  that  this  compensation 
arrangement  was  part  of  the  contract  in 
effect  during  October  1989  through 
October  1994  (the  1989-1994  contract). 

Negotiated  by  the  Landbouwschap, 
that  contract  was  made  on  behalf  of  the 
horticulture  sector.  Gas  prices  in  the 
1989-1994  contract  were  based  on  two 
annual  gas  consumption  levels:  Level  1, 
0-30,000  cubic  meters  (m^);  and  Level  2, 
30,000  m3  and  over.  Since  gas  prices 
were  lower  for  Level  2  consumption, 
there  were  concerns  that  users 
consuming  less  than  30,000  m^  of  gas 
might  waste  gas  in  order  to  qualify  for 
the  lower  rate.  Therefore, 
Landbouwschap  and  Gasunie 
established  a  compensation  arrangement 
which  provided  rebates  to  small  gas 
users  to  offset  the  difference  in  the 
consumption  prices.  The  purpose  of  this 
compensation  arrangement  was  twofold: 
to  ensure  energy  conservation  as  well  as 
to  protect  the  environment. 

According  to  the  provisions  of  the 
contract,  the  arrangement  was  funded 
through  monies  paid  by  those 
Landbouwschap  members  which  were 
large  gas  users.  The  fund,  administered 
by  Landbouwschap,  was  derived  finm  a 
surcharge  built  into  the  price  of  gas  paid 
by  the  large  gas  users  under  the  1989- 
1994  contract.  The  criteria  for  eligibility, 
as  outlined  in  the  contract,  were  that  the 
recipient  had  to  be  a  registered 
agriculturist  or  horticulturist  and  that 
the  gas  had  to  be  used  for  the  growing 
process  of  horticulture.  We  noted  at 
verification  that  virtually  all 
horticulturists  (95-98  percent)  fell 
under  Level  2  with  an  average 
consumption  of  450,000  m^  a  year;  these 
users  were  covered  by  the  1989-1994 
contract  between  the  Landbouwschap 
and  Gasunie.  The  remaining 
horticulturists  were  the  sm^l  gas  users 
who  could  be  eligible  for  a  rebate. 

With  respect  to  the  separate  rebate 
program  for  small  growers,  we 
determine  that  the  program  does  not 
provide  a  countervailable  benefit.  This 
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rebate  program  was  established  imder 
the  contract  between  Landbouwschap 
and  Gasunie,  and  the  funds  used  to 
provide  the  rehates  are  collected  from 
the  large  growers  and  then  are 
distribute  to  the  small  growers  of  the 
cooperative.  The  utility  company 
received  the  full  rates  due  it  under  the 
contract  from  both  the  large  and  small 
grower-members  of  the  Landbouwschap. 
Under  this  arrangement,  the  role  of 
Gasunie  is  to  collect  the  surcharge  from 
the  larger  members  of  the 
landbouwschap.  These  funds  are  then 
returned  to  the  landbouwschap,  which 
administers  the  program  and  provides 
the  rebates  to  the  small  growers.  In 
addition,  there  is  no  evidence  to 
indicate  that  the  landbouwschap  was 
required  by  Government  of  the 
Netherlands  to  enter  into  this  specific 
contract  arrangement  with  Gasimie.  As 
such,  this  rebate  program  is  not 
coimtervailable. 

4.  Income  Tax  Deduction 

The  Income  Tax  Deduction- was 
established  in  January  1990  under 
Article  11  of  TTie  Netherlands  Tax  Code 
and  was  gecued  towards  small 
businesses.  The  program  provides  for  a 
tax  allowance  on  investments  in 
tangible  assets.  Any  entrepreneiur  is 
ehgible  for  this  deduction  as  long  as  the 
business  reports  the  investments  on  the 
income  tax  form,  the  investment  amoimt 
does  not  exceed  471,000  guilders,  and 
the  investment  is  substantiated  by 
attaching  the  capital  improvement 
invoices  to  the  tax  form.  The  allowance 
ranges  from  2  percent  to  18  percent, 
depending  on  the  amount  of  the 
investment,  and  is  deducted  from  the 
profits  made  dining  the  year  in  which 
the  investment  is  made.  The  legislation 
provides  that  all  industries  are  eligible 
to  claim  the  income  tax  deduction  if  the 
aggregate  annual  investments  are  at  least 
3,100  guilders,  but  not  more  than 
471,000  guilders.  As  the  investment 
amount  increases,  the  investment 
deduction  decreases.  For  example:  for 
an  investment  in  the  3,100-53,000 
guilder  range,  the  allowable  deduction 
is  18  percent  of  the  investment;  for 
investments  in  the  419,000-471,000 
guilder  range,  it  is  2  percent.  Companies 
exceeding  the  investment  cap  are  not 
eligible  for  a  deduction  under  this 
progreun. 

At  verification,  we  found  that  as  long 
as  any  entrepreneur  meets  the 
investment  criteria  the  receipt  of  the 
deduction  is  automatic  and  that  there  is 
no  formal  appUcation  process  to  apply 
for  the  deduction.  We  also  found  that  no 
specific  government  approval  is 
required  prior  to  a  company  filling  its 
tax  form.  Therefore,  he^use  any 


business  in  the  Netherlands  who  makes 
an  investment  no  greater  them  471,000 
guilders  automatically  receives  the 
income  tax  deduction  under  this 
program  by  merely  claiming  it  in  its  tax 
return,  we  preliminarily  determine  this 
program  to  be  not  countervailable 
because  it  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  thereof. 

5.  Value  Added  Tax  (VAT)  Reduction  of 
6  Percent  for  Natural  Gas  Users  and 
Partial  Restitution  of  VAT  for  Mineral 
Oils,  Fuels,  Bulk  or  Bottled  Gas 

Petitioner  alleged  that  the 
horticultural  industry  benefits  from  a 
reduced  VAT  on  natural  gas  and  a 
partial  restitution  of  the  VAT  on 
purchases  of  mineral  oils,  fuel  and  bulk 
or  bottled  gas  used  for  heating 
greenhouses.  The  VAT  system  was  first 
introduced  in  1960  by  the  EC.  The  VAT 
is  a  country-wide  internal  consumption 
tax  paid  by  consumers.  As  a  commodity 
goes  through  various  processing  or 
production  stages,  ea^  downstreeun 
consumer  pays  a  tax  on  the  value  added 
portion  of  the  product.  The  seller 
subtracts  the  tax  already  paid  and 
forwards  the  VAT  owed  on  the 
“enhanced  or  improved  portion”  of  the 
commodity  to  the  Dutch  Internal 
Revenue  Service.  The  general  VAT  rate 
for  the  Netherlands  was  17.5  percent 
during  the  review  period. 

When  the  EC  first  introduced  the 
VAT,  it  decided  that  the  agricultural 
sector  could  be  exempted  from  the 
normal  VAT  system  because  the 
required  record  keeping  was  too 
burdensome.  Under  Article  25  of  the  EC 
Sixth  Coimcil  Directive  of  May  17, 1977 
(the  1977  Directive),  member  countries 
could  exclude  all  or  partial  sectors  of 
agriculture  and  establish  different  rates 
for  this  sector. 

Agricultural  producers  in  the 
Netherlands  fall  under  a  flat-rate 
scheme  established  to  offset  the  VAT 
“expense”  included  in  the  price  of  the 
goods  and  services  they  provide.  Under 
this  scheme,  farmers  are  not  entitled  to 
deduct  the  VAT  they  have  already  paid 
when  purchasing  their  own  goods  and 
services,  but  instead  pass  it  along  in 
their  selling  price(s).  Commodities  sold 
by  farmers  to  individual  consumers 
incorporate  the  prior  stage  VAT, 
resulting  in  a  higher  price  to  the 
consumer. 

The  1977  Directive  and  the  Dutch 
National  Tax  Law  also  stipulate  a 
reduced  vAt  rate  of  6  percent  for 
virtually  all  goods  and  services 
purchased  or  used  by  flat-rate  farmers. 
Therefore,  during  this  review,  farmers 
(which  also  includes  all  greenhouse 
growers  and  horticulturists)  paid  only  a 


6  percent  VAT  rate  on  natural  gas 
piuchased  for  heating  their  greenhouses. 

In  addition  to  the  flat-rate  scheme 
outlined  above,  farmers  are  eligible  for 
a  reduced  VAT  rate  of  6  percent,  as  per 
Article  34b  of  the  Dutch  National  Tax 
Law,  on  the  purchase  of  fuels,  mineral 
oils,  and  bulk  or  bottled  gas  used  for 
heating  their  greenhouses.  In  purchasing 
these  products,  farmers  paid  the 
standard  17.5  percent  VAT  rate  and 
then  applied  for  a  VAT  rebate  with  the 
MAF.  The  rebate  is  11.5  percent  of  the 
value  of  the  gas  or  oil  (not  including  the 
VAT).  The  rebate  represents  the 
difference  between  the  17.5  percent 
VAT  already  paid  and  the  6  percent 
VAT  the  farmers  are  entitled  to  pay 
imder  the  Dutch  National  Tax  Law. 

We  verified  that  under  Article  17  of 
the  Dutch  National  Tax  Law  the  VAT 
rate  established  for  farmers  was  6 
percent.  We  also  found  that  the  Dutch 
Value  Added  Tax  Act  of  1968  provides 
a  6  percent  reduced  tax  rate  for  a  variety 
of  goods  and  services  used  in 
agriculture;  such  as,  foodstuffs,  cereals, 
seeds,  cattle,  sheep,  goats,  pigs,  horses, 
breeding  eggs,  veterinary  medicines, 
water,  gas  and  mineral  oil,  beetroot, 
agricultural  seeds,  fertilizer,  feed,  round 
wood,  flax,  wool,  agricultural  tools, 
bulbs,  plants,  and  services  to 
agriculture,  such  as,  contracting,  repairs, 
breeding,  inspections,  accounting, 
drying,  cooling,  cleaning  and  packaging 
of  agricultural  products. 

To  receive  a  refund  of  the  VAT,  any 
taxpayer  entitled  to  the  reduced  tax  rate 
was  required  only  to  present  proof  of 
the  amount  of  VAT  tax  already  paid 
when  purchasing  the  goods  and 
services.  No  other  approval  process  was 
necessary.  With  respect  to  the  farmer, 
we  found  that  to  obtain  a  VAT  refund, 
he  merely  provided  proof  that  his 
purchases  of  natural  gas,  mineral  oils, 
and  bulk  and  bottled  gas  were  used  for 
heating  his  greenhouse  emd  then 
received  the  reduced  rate  automatically. 
Therefore,  because  the  6  percent  VAT 
rate  charged  to  farmers  is  the  same  as 
the  6  percent  VAT  rate  paid  by  all 
farmers  on  virtually  all  their  purchases 
of  goods  and  services  under  the  Dutch 
Tax  Law,  and  because  no 
disproportionate  benefits  were  provided 
under  this  program,  we  preliminarily 
find  that  this  program  is  not  limited  to 
a  specific  enterprise  or  industry  or 
group  thereof. 

6.  Guarantee  Fund  for  Agriculture 

The  Stichting  Borgstellingsfonds  voor 
de  Landbouw  (Foundation  Security 
Fund  for  Agriculture,  or  “Fund”)  is 
used  to  guarantee  the  servicing  and 
repayment  of  loans  made  by  banks  to 
farmers.  The  Fund  acts  as  an 
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institutional  guarantor,  not  as  a  lender 
itself,  providing  guarantees  only  when 
the  security  ofiei^  by  the  farmer  is 
inadequate  for  the  tot^  loan  amoimt.  A 
loan  application  may  be  made  to  the 
Fimd  o^y  after  all  of  the  farmer’s  own 
securities  or  collateral  have  been 
provided  for  the  loan.  If  an  application 
is  approved  imder  the  Fimd,  die 
guarantee  applies  only  to  the  portion  of 
the  loan  not  originally  approved  by  the 
bank.  This  program  was  originally 
foimd  countervailable  in  the 
Netherlands  Flowers. 

In  the  1990  administrative  review,  we 
found  that  the  average  long-term  annual 
interest  rates  charged  on  loans  under 
this  Fund  were  consistent  with  the 
average  interest  rates  charged  on  long¬ 
term  bank  loans,  as  reported  by  De 
Nederlandsche  Bank.  (See  1990 
Preliminary  and  Final  Results). 

Based  on  verification  of  the  1992 
review  and  on  our  analysis  of 
information  provided  in  the  1993 
review,  we  again  determine  that  the 
average  long-term  annual  interest  rates 
charged  on  loans  imder  this  Fund  were 
consistent  with  the  average  interest  rates 
charged  on  long-term  bai^  loans.  On 
this  basis,  we  determine  that  this 
program  does  not  provide  a 
countervailable  benefit.  Because  this 
program  has  not  been  terminated,  we 
will  continue  to  review  it  in  subsequent 
administrative  reviews. 

m.  Programs  Preliminarily  Found  Not  to 
be  Used 

We  determine  that  the  producers  or 
exporters  of  the  subject  merchandise  did 
not  apply  for  or  receive  countervailable 
benefits  under  these  programs  during 
these  review  periods: 

A.  Investment  Incentive  (WIR)— 
Regional  Program. 

B.  Loans  at  preferential  interest  rates. 
Preliminary  Results  of  Reviews 

For  the  period  January  1, 1992, 
through  b^emher  31, 1992,  we 
preliminarily  determine  the  total  net 
subsidy  to  be  0.43  percent  ad  valorem. 
For  the  period  January  1, 1993  through 
December  31, 1993,  we  preliminarily 
determine  the  net  subsidy  to  be  0.80 
percent  ad  valorem. 

If  the  final  results  of  these  reviews 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  0.43  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
the  subject  merchandise  exported  on  or 
eifter  January  1, 1992,  and  on  or  before 
December  31, 1992,  and  0.80  for  all 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1, 1993, 
and  on  or  before  December  31, 1993. 


The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  for  by  section 
751(a)(1)  of  the  Act,  of  0.80  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  the 
Netherlands  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  these  administrative  reviews. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pubhcation.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  7  days 
after  the  time  limit  for  filing  the  case 
brief.  Parties  who  submit  written 
arguments  in  these  proceedings  are 
requested  to  submit  with  the  argiunent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  siunmary  of  the  argument.  Written 
argiunents  that  are  intended  to  comment 
on  the  preliminary  results  for  both  the 
1992  and  1993  reviews  mrist  be 
submitted  to  the  file  for  each 
proceeding.  Any  hearing,  if  requested, 
will  be  held  7  days  after  the  scheduled 
date  for  submission  of  rebuttal  briefs. 
Copies  of  case  briefs  and  rebuttal  briefs 
must  be  served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative’s 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due.  The  Department 
will  publish  the  final  results  of  these 
administrative  reviews  including  the 
resvdts  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  April  29, 1996. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-‘ll242  Filed  5-3-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminietration 

[C-421-401] 

Standard  Chrysanthemums  From  the 
Netherlands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Conunerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUIMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
cormtervailing  duty  order  on  standard 
chrysanthemums  ^m  the  Netherlands. 
We  preliminarily  determine  the  net 
subsidy  to  he  de  minimis  for  all  exports 
of  the  subject  merchandise  to  the  United 
States  for  the  period  January  1, 1994, 
through  December  31, 1994.  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
sfopments  of  the  subject  merchandise 
from  the  Netherlands  exported  on  or 
after  January  1, 1994,  and  on  or  before 
December  31, 1994.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Richard  Herring. 
Office  of  Coimtervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230,  telephone: 
(202>482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Mcurch  12, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  7646)  the  coimtervailing  duty  order 
on  standard  chrysanthemums  from  the 
Netherlands.  On  March  7, 1995,  the 
Department  published  a  notice  of 
“Opportunity  to  Request  Administrative 
Review’’  (60  FR  12540)  of  this 
coimtervailing  duty  order.  We  received 
a  timely  request  for  review  from 
petitioner.  Floral  Trade  Council,  and  we 
initiated  the  re\'iew,  covering  the  period 
January  1, 1994,  through  December  31. 
1994,  on  April  14, 1995  (60  FR  19018). 
On  November  2. 1995,  we  fully 
extended  the  period  for  completion  of 
the  preliminary  and  final  results. 
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piirsuant  to  section  751(a)(3)  of  the 
Tariff  Act  of  1930,  as  amended  (see 
Extension  of  the  Time  Limit  for  Certain 
Countervailing  Duty  Administrative 
Reviews  (60  FR  55699).  As  explained  in 
the  memoranda  from  the  Assistant 
Secretary  for  Import  Administration 
dated  November  22, 1995,  and 
Januaryll,  1996,  all  deadlines  were 
further  extended  to  take  into  account 
the  partial  shutdowns  of  the  Federal 
Government  from  November  15  through 
November  21, 1995,  and  December  15, 
1995,  through  January  6, 1996. 

Therefore,  the  deadline  for  these 
preliminary  results  is  no  later  than  April 
30, 1996,  and  the  deadline  for  the  final 
results  of  this  review  is  no  later  than 
180  days  from  the  date  on  which  these 
preliminary  results  are  published.  This 
review  is  being  conducted  on  an 
aggregate  basis.  See  Preliminary  Results 
of  Review  section  of  this  notice. 

Applicable  Statute  and  Regulations 
Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA),  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

References  to  the  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments  (54  FR 
23366;  May  31, 1989)  [Proposed 
Regulations]  are  provided  solely  for 
filler  explanation  of  the  Department’s 
coimtervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department’s  regulations  to 
the  URAA.  See  60  FR  80  (January  3, 
1995). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Dutch  standard 
chrysanthemums.  Such  merchandise  is 
classifiable  under  item  number 
0603.10,70  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Subsidy  Calculations  for  Assessment 
and  Ca^  Deposit  Purpo^ 

Because  this  review  is  being 
conducted  on  an  aggregate  basis,  we 
calculated  the  net  subsidy  on  a  country¬ 


wide  basis  by  first  calculating  the 
subsidy  rate  for  each  program.  We  then 
summed  the  subsidy  rates  from  all 
programs  benefitting  exports  of  the 
subject  merchandise  to  the  United 
States.  The  rate  will  be  applied  to  all 
exports  of  the  subject  merchandise  as 
discussed  in  the  Preliminary  Results  of 
Review  section  of  this  notice. 

Analysis  of  Programs 
/.  Programs  Conferring  Subsidies 

Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Aids  for  the  Creation  of  Cooperative 
Organizations 

Under  Europetm  Commimity  (EC) 
Regulation  355/77,  the  EC  has  provided 
grants  to  Dutch  auction  houses,  which 
are  flower  grower  cooperatives.  'These 
funds  were  provided  by  the  EC  through 
the  Agricultural  Guidance  and 
Guarantee  Fund,  with  matching  grant 
contributions  from  EC  member  states. 
'The  purpose  of  the  program  was  to 
improve  the  processing,  marketing  and 
distribution  of  agricultural  products  in 
member  states.  'Iliis  program  was 
terminated  on  January  1, 1986,  and  no 
grants  were  disbursed  after  1987. 

In  the  1986  and  1987  reviews,  the 
Department  determined  that  this  grant 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  in  the  Netherlands.  (See 
Standard  Chrysanthemums  From  the 
Netherlands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  43977, 43978;  October 
30, 1989)  and  Standard 
Chrysanthemums  From  the 
Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  462;  January  5, 1990) 
(1987  Preliminary  and  Final  Results)). 
We  have  received  no  new  information 
or  evidence  of  changed  circmnstances  to 
warrant  reconsideration  of  this  finding. 
Although  this  program  was  officially 
terminated  in  1986,  imder  our  grant 
methodology,  benefits  are  still  accruing 
firom  this  program. 

To  calculate  the  benefit,  we  used  a 
declining  balance  grant  methodology,  as 
determined  in  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Cut  Flowers  From  the 
Netherlands  (52  FR  3301;  February  3, 
1987)  [Netherlands  Flowers).  We 
allocated  the  benefits  firam  each  grant 
over  10  years,  the  average  useful  life  of 
renewable  physical  assets  in  the 
agricultural  sector  as  determined  under 
the  U.S.  Internal  Revenue  Service’s 
Asset  IDepreciation  Range  System.  This 
methodology  is  in  accordance  with  the 


Proposed  Regulations  (51  FR  at  23385). 

We  used  the  average  interest  rate  for 
long-term  commercial  loans  published 
by  the  Netherlands  Bank  (the  Central 
Bank)  as  the  discmmt  rate  for  each  year 
in  which  grants  were  provided.  We 
divided  the  sum  of  these  benefits  by  the 
f.o.b.  value  of  total  auction  sales  in  the 
relevant  review  period.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidy  to  be  0.03  percent  ad  valorem 
for  the  period  January  1, 1994,  through 
Deceml^r  31, 1994. 

2.  Glasshouse  Enterprises  Program 
Under  the  Glasshouse  Enterprises 
Program,  the  Ministry  of  Agricultiue, 
Nature  Management  and  Fisheries 
(MAF)  provided  grants  to  greenhouse 
growers  to  stimulate  private  investment 
in  energy  saving  methods  in  the 
horticultm^  industry.  'This  program  was 
terminated  in  June  1985.  However, 
grants  approved  prior  to  the  termination 
were  disbursed  tluough  1987, 

Because  this  program  was  available 
only  to  greenhouse  growers,  we 
previously  determined  that  this  program 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  provided  a 
countervailable  domestic  subsidy.  [See 
1987  Preliminary  and  Final  Results).  We 
have  received  no  new  information  or 
evidence  of  chemged  circiimsUmces  to 
warrant  reconsideration  of  this  finding. 
Although  this  program  ofilcially  was 
terminated  in  1985,  under  our  grant 
methodology,  benefits  are  still  accruing' 
from  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  divided  the  total  benefits 
from  these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  0.05 
percent  ad  valorem  for  the  period 
January  1, 1994,  through  December  31, 
1994. 

3.  Aids  for  the  Reduction  of  Glass 
Surface 

Under  the  Aids  for  the  Reduction  of 
Glass  Surface  program,  the  MAF 
provided  grants  to  greenhouse  growers 
for  the  purpose  of  increasing  the  energy 
efficiency  of  greenhouses  by  replacing 
existing  glass  with  modem  energy¬ 
saving  glass.  The  program  was 
terminated  in  November  1984.  However, 
grants  approved  prior  to  the  termination 
of  the  program  were  disbursed  through 
1987. 

We  previously  determined  that  this 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
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industries.  (See  1987  Preliminary  and 
Final  Results).  We  have  received  no  new 
information  or  evidence  of  changed' 
circumstances  to  warrant 
reconsideration  of  this  finding. 

Although  this  program  was  officially 
terminated  in  1984,  under  our  grant 
methodology,  benefits  are  still  accruing 
under  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  divided  the  total  benefits 
firom  these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
'  period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1994,  through 
Decemlter  31, 1994. 

4.  Steam  Drainage  Systems 

In  January  1981,  the  Government  of 
the  Netherlands  (GON)  banned  the  use 
of  methylbromide  as  a  means  of  soil 
disinfection  due  to  the  potential  health 
hazards  caused  by  the  diemical.  In 
December  of  that  year,  the  MAF 
established  a  program  making  available 
cash  grants  to  encourage  the  use  of 
steam  drainage  as  an  alternative  method 
of  soil  disinfection  for  greenhouses.  The 
program  was  terminated  in  September 
1984.  However,  some  grants  were 
disbursed  through  1987. 

In  the  1990  administrative  review  of 
this  case,  we  determined  that  this 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  See  Standard 
Chrysanthemums  From  the 
Netherlands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  9539;  March  19, 1992) 
and  Standard  Chrysanthemums  From 
the  Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  24249;  June  8. 1992) 
[1990  Preliminary  and  Final  Results). 
We  have  received  no  new  information 
or  evidence  of  changed  circumstances  to 
warrant  reconsideration  of  this  finding. 
Although  this  program  was  officially 
terminated  in  1984,  imder  our  grant 
methodology,  benefits  are  still  accruing 
under  this  program. 

To  calculate  the  benefit  finm  this 
program,  we  used  the  grant 
meffiodology  described  in  section  1. 
above.  We  divided  the  benefits  from 
these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1994,  through 
Decem^r  31, 1994. 


5.  Stimulation  for  the  Innovation  of 
Electric  Energy  (SES) 

The  SES  program  was  implemented  in 
1988  to  stimulate  energy  conservation. 
Under  the  administration  of  the 
Ministry  of  Economic  Affairs  (MEA),  the 
program  is  designed  to  encourage  the 
installation  of  cogeneration  equipment 
by  providing  payments  of  up  to  25 
percent  of  the  equipment  cost,  with  a 
cap  of  20  million  guilders  per  project. 
Cogeneration  equipment  reduces  energy 
consumption  by  up  to  30  percent. 

The  Department  preliminarily 
determine  that  this  program  is 
countervailable  in  Standard 
Chrysanthemums  From  the 
Netherlands;  Preliminary  Results  of 
Administrative  Review  for  the  1992  and 
1993  periods  [1992/93  Preliminary 
Results),  being  simultaneously 
published  with  this  notice,  because 
horticulture  received  a  disproportionate 
share  of  benefits  vmder  this  program. 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt  €md  (2)  to  allocate  non- 
recmring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.50 
percent  of  a  firm’s  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
ye€tr  in  which  the  grants  were  received. 
See  section  355.49(a)  of  the  Proposed 
Regulations  and  the  General  Issues 
Appendix,  at  37226,  which  is  attached 
to  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (58  FR  37217;  July  9, 1993) 
[General  Issues  Appendix). 

In  the  1992  review,  we  determined 
that  SES  grants  were  nonreciirring.  For 
the  1992  administrative  review,  we 
foimd  that  the  amoimt  of  grants  received 
imder  this  program  was  not  less  than 
0.50  percent  of  greenhouse  sales. 
Following  our  grant  methodology,  we 
allocated  the  grants  over  the  average 
useful  life  of  assets  in  the  industry.  See 
1992/93  Preliminary  Results.  As  a 
result,  residual  benefits  finm  the 
program  are  allocable  to  1994. 
Greenhouse  growers  also  received  SES 
grants  in  1994.  We  determine  that  the 
total  amoimt  of  SES  grants  received  was 
less  than  0.50  percent  of  greenhouse 
sales  in  1994.  Therefore,  following  our 
grant  methodology,  the  total  value  of  all 
grants  provided  under  this  program  in 
1994  has  been  allocated  to  ffiat  year. 

To  calculate  the  benefit  for  1994,  we 
added  the  benefit  fi'om  the  1992  grants 
that  were  allocable  to  1994  and  the  total 
value  of  grants  provided  in  1994.  We 
then  divided  the  results  by  the  value  of 
greenhouse  sales  in  1994.  On  this  basis. 


we  preliminarily  determine  the  net 
subsidy  to  be  0.35  percent  ad  valorem 
for  the  period  January  1, 1994,  through 
DecemW  31. 1994. 

n.  Programs  Preliminarily  Determined 
Not  to  Confer  Subsidies 

Guarantee  Fund  for  Agriculture  ' 

The  Stichting  Borgstellingsfonds  voor 
de  Landbouw  (Foundation  Security 
Fund  for  Agriculture,  or  “Fund”)  is 
used  to  guarantee  the  servicing  and 
repayment  of  loans  made  by  banks  to 
farmers.  The  Fund  acts  as  an 
institutional  guarantor,  not  as  a  lender 
itself,  providing  guarantees  only  when 
the  security  ofiei^  by  the  farmer  is 
inadequate  fcH*  the  total  loan  amount.  A 
loan  application  may  be  made  to  the 
Fund  only  after  all  of  the  farmer’s  own 
securities  or  collateral  have  been 
provided  for  the  loan.  If  an  application 
is  approved  under  the  Fund,  the 
guarantee  applies  only  to  the  portion  of 
the  loan  not  originally  approved  by  the 
bank.  This  program  was  originally 
found  countervailable  in  N^erlands 
Flowers  because  it  was  administered  in 
such  a  way  as  to  confer  a  benefit  on  a 
specific  group  of  industries  [i.e., 
horticulture). 

In  reviews  subsequent  to  Netherlands 
Flowers,  we  found  that  the  average  long¬ 
term  annual  interest  rates  charged  on 
loans  under  this  Fund  were  consistent 
with  the  average  interest  rates  charged 
on  long-term  bank  loans,  as  reported  by 
De  Nederlandsche  Bank.  See  1990 
Preliminary  and  Final  Results  and  1992/ 
93  Preliminary  Results. 

Based  on  our  analysis  of  information 
provided  in  the  1994  review,  we  again 
determine  that  the  average  long-term 
annual  interest  rates  charged  on  loans 
under  this  Fund  were  consistent  with 
the  average  interest  rates  charged  on 
long-term  bank  loans.  On  this  basis,  we 
determine  that  this  program  does  not 
provide  a  counten'ailable  benefit. 
Because  this  program  has  not  been 
terminated,  we  will  continue  to  review 
it  in  subsequent  administrative  reviews 
to  determine  whether  the  interest  rates 
on  these  loans  are  consistent  with  the 
interest  rates  on  comparable  commercial 
loans. 

HI.  Programs  Preliminarily  Found  Not  to 
be  Countervailable 

We  examined  the  following  programs 
during  the  1992  review  (See  1992/93 
Preliminary  Results)  and  determined 
these  programs  not  to  be 
countervailable: 

A.  Arrangement  for  Stimulation  of 

Innovation  Projects 
B;  Arrangement  for  Structural 

Improvement  and  the  Complementary 
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Scheme  for  Investment  in  Agricultviral 
Holdines 

C  Natural  Gas  Provided  at  Preferential 
Rates 

D.  Income  Tax  Deduction 

E.  Value-Added  Tax  (VAT)  Reduction  of 
6  Percent  for  Natural  Gas  Users  and 
Partial  Restitution  of  VAT  for  Mineral 
Oils,  Fuels,  Bulk  or  Bottled  Gas. 

TV.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  \mder  these  programs 
during  the  period  of  review: 

A.  Investment  Incentive  (WIR) — 
Regional  Program 

B.  L(Mns  at  preferential  interest  rates. 
Preliminary  Results  of  Review 

For  the  period  January  1, 1994, 
through  December  31, 1994,  we 
preliminarily  determine  the  net 
subsidies  to  be  0.43  percent  ad  valorem. 
In  accordance  with  die  Act,  any  rate  less 
than  0.5  percent  ad  valorem  in  an 
administrative  review  is  de  minimis. 

The  URAA  replaced  the  general  rule 
in  favor  of  a  country-wide  rate  with  a 
general  rule  in  favor  of  individual  rates 
for  investigated  and  reviewed 
companies.  The  procedvnes  for 
coimtervailing  duty  cases  are  now 
essentially  the  same  as  those  in 
antidumping  cases,  except  as  provided 
for  in  section  777A(e)(2)(B)  of  the  Act. 

In  the  original  investigation  of  this 
order,  it  was  determined  that  there  were 


over  8,000  flower  growers  in  the 
Netherlands.  Therefore,  we  requested 
that  the  GON  provide  information  on  an 
aggregate  basis.  See  Netherlands 
Flowers.  Consistent  with  the  decision 
made  in  the  investigation, 
administrative  reviews  of  this  order 
have  been  conducted  on  an  aggregate 
basis.  In  accordance  with  section 
777A(e)(2)(B)  of  the  Act,  we  have  also 
conducted  this  administrative  review  on 
an  aggregate  basis  because  of  the  large 
number  of  producers  and  exporters,  and 
on  the  basis  of  the  aggregate  information 
submitted  by  the  GON,  we  have 
determined  a  single  country-wide 
subsidy  rate  to  be  applied  to  all 
producers  and  exporters  of  the  subject 
merchandise. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  the 
Netherlands  exported  on  or  after 
January  1, 1994,  and  on  or  before 
December  31, 1994.  Because  we 
preliminarily  determine  that  all  net 
subsidies  are  de  minimis  for  the  period 
January  1, 1994,  through  December  31, 
1994,  no  cash  deposit  will  be  required. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosm*e  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 


written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  briefs.  Parties  who  submit  written 
arguments  in  these  proceedings  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  ordinarily  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  10  days  after  the  representative’s 
client  or  employer  becomes  a  party  to 
the  proceed^g,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  anedysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  April  30, 1996. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-11243  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  3610-OS-P 


Part  VI 


Department  of 
Education 

Office  of  Speciai  Education  and 
Rehabiiitative  Services;  Speciai  Studies 
Program;  Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Studies  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces  final 
priorities  for  the  Special  Studies 
Program.  The  Secretary  may  use  these 
priorities  in  Fiscal  Year  1996  and 
subsequent  years.  The  Secretary  takes 
this  action  to  focus  Federal  eissistance 
on  identified  needs  to  improve  results 
for  children  with  disabilities.  These 
final  priorities  are  intended  to  ensure 
wide  and  effective  use  of  program 
funds. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  July  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
name,  address,  and  telephone  number  of 
the  person  at  the  Department  to  contact 
for  information  on  each  specific  priority 
is  listed  under  that  priority. 
SUPPLEMENTARY  INFORMATION:  The 
Special  Studies  Program,  authorized  by 
section  618  of  Part  B  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
as  amended,  supports  studies  to 
evaluate  the  impact  of  the  Act, 
including  efforts  to  provide  a  free 
appropriate  public  ^ucation  to 
diildren  and  youth  with  disabilities, 
and  early  intervention  services  to 
infants  and  toddlers  with  disabilities. 
The  results  of  these  studies  must  be 
included  in  the  annual  report  the 
Department  is  required  to  submit  to  the 
Congress. 

On  November  7, 1995,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (60  FR  56201-56202). 

These  priorities  support  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

The  publication  of  these  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 
Fimding  of  particular  projects  depends 
on  the  availability  of  fimds,  and  ^e 
quality  of  the  applications  received. 
Further,  FY  1996  priorities  could  be 
affected  by  enactment  of  legislation 
reauthorizing  these  programs. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  the  Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 


competition  is  published  in  a  separate  notice 
in  this  issue  of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  notice  of  proposed 
priorities,  six  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Priority — Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 

Comment:  One  commenter  noted  that 
the  priority  should  evaluate  the  use  of 
the  PASS  Instrument  as  it  applies  to 
students  with  disabilities  at  the  different 
ages  for  which  transition  planning  is 
required  by  the  Individuals  with 
Disabilities  Education  Act  (IDEA).  The 
commenter  recommended  that  the 
appropriate  age/age  range  defined  by  the 
term  “transition”  assessed  by  the  PASS 
Instrument  should  include  students  ages 
14  to  exit,  not  just  students  at  the  age 
of  exit  (about  age  18). 

Discussion:  The  Secretary  agrees  with 
the  commenter,  but  notes  that  the 
priority  as  written  does  not  limit  the 
evaluation  of  the  PASS  Instrument  to 
any  specific  age.  Rather,  the  priority 
allows  projects  to  include  a  ^11  range  of 
ages  as  appropriate  for  transition 
planning  under  IDEA. 

Changes:  None. 

Priority — State-Federal  Administrative 
Information  Exchange 

Comment:  One  commenter  indicated 
that  importance  should  be  given  to  the 
development  of  the  information  before 
better  methods  to  exchange  information 
are  pursued. 

Discussion:  The  priority  as  written 
requires  the  project  to  identify,  anal)rze, 
and  synthesize  information  relative  to 
emerging  issues;  and  provides  for  the 
convening  of  experts,  special  education 
administrators,  and  others  to  review, 
plan,  and  provide  leadership  in 
recommending  multi-level  actions  that 
respond  to  the  emerging  issues.  The 
Secretary  believes  that  the  commenter’s 
concern  regarding  the  development  of 
information  is  addressed  in  other 
priorities  and  that  this  priority  serves  an 
important  purpose  in  developing 
methods  to  exchange  existing 
information.  « 

Changes:  None. 

Comment. -Tour  commenters  stressed 
the  continuing  need  for  an  efficient 
information  exchange  between  State 
educational  agencies  and  the  Office  of 
Special  Education  Programs.  These  four 


conunenters  pointed  to  the  fiscal 
benefits  of  using  existing  linkages  and 
communication  networks  where  they 
exist,  rather  than  expending  resources  to 
create  new  infrastructure.  These 
commenters  also  stressed  the  value  of 
building  on  the  knowledge  and 
experience  of  an  organization  and  staff 
that  is  presently  providing  services 
comparable  to  that  envisioned  imder  the 
priority.  Three  of  the  commenters 
specifically  reconunended  that  the 
applicants  have  extensive  experience  in 
special  education  and  administration  of 
the  IDEA. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  it  is  important  to 
stress  fiscal  efficiency  and 
responsibility.  The  Secretary  also  agrees 
that  the  utilization  of  experience  and 
knowledge  that  exist  among  State 
Directors  of  Special  Education  and  their 
own  commimication  networks  with 
school  districts  and  service  providers  in 
their  States  should  be  stressed.  The 
Elepartment  will  not  limit  a  potential 
award  to  an  existing  provider.  However, 
the  Department  does  evaluate 
applications  on  the  basis  of  cost 
effectiveness,  quality  of  personnel, 
soundness  of  the  proposal,  and  how  the 
plan  of  operation  meets  the  piu*poses  of 
the  priority. 

Changes:  The  language  of  the  priority 
has  been  revised  to  read  as  follows: 

“The  project  must — *  *  *(2)  Organize, 
synthesize,  interpret,  integrate,  and 
facilitate  dissemination  of  information 
needed  for  program  improvement  using 
already  existing  information  resources 
and  commimication  networks;”. 

Priority:  Under  34  CFR  75.105(e)(3)), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  any  ^ 
one  of  the  following  priorities.  The 
Secretary  will  fund  imder  these 
competitions  only  applications  that 
meet  any  one  of  these  absolute 
priorities: 

Absolute  Priority  1 — Testing  the  Use  of 
An  Instrument  to  Measure  Student 
Progress 

Background:  The  Office  of  Special 
Education  Programs  funded  the 
development  and  testing  of  the  PASS 
(Performance  Assessment  for  Self- 
Sufficiency)  system  to  respond  to  the 
needs  of  local.  State,  and  Federal 
agencies  for  information  on  the  post¬ 
school  services  required  by  students 
with  disabilities  as  they  make  the 
transition  to  adult  service  delivery 
systems.  The  field  test  of  PASS 
indicated  that  the  system  also  had  great 
potential  for  use  in  measuring  student 
results.  The  findings  from  the  field  test 
on  the  utility  of  the  PASS  system 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Notices 


20417 


indicate  that  PASS  may  be  useful  for  a 
wide  range  of  piirposes  including: 

•  Devmoping  a  systematic  memod  of 
estimating  die  post-school  needs  of 
exiting  students  with  disabilities. 

•  E)eveloping  a  transition  planning 
tool  that  would  be  used  to  develop  and 
monitor  individualized  educatioii/ 
transition  plans  (lEPs/ITPs),  to  track 
student  progress,  and  to  be  used  for 
follow-up  purposes  after  exiting  school. 

•  Documenting  results,  identifying 
programs  and  curriculum  needs,  and 
evaluating  programs. 

•  Improving  interagency  coordination 
and  teamwork. 

•  Providing  a  common  database  for 
use  at  local.  State  and  national  levels. 

The  results  of  the  field  test,  however, 
lead  the  Office  of  Special  Education 
Programs  to  conclude  that  deployment 
of  the  PASS  at  this  time  is  premature 
and  an  investigation  of  the  feasibility 
and  utility  of  the  PASS  system  as  a  tool 
for  transition  planning,  and  for 
measming  student  results,  should 
continue. 

The  PASS  System.  The  PASS  system 
has  two  main  components:  The  PASS 
Instrument,  and  the  PASS  Expert 
System.  The  PASS  instrument  obtains 
teachers’  assessments  of  fom  major 
competency  areas  related  to  functional 
performance  skills  demanded  by  adult 
life.  First,  teachers  complete  the  PASS 
instnunent  which  provides  ratings  of 
students  for  a  broad  array  of  functional 
performance  indicators  in  four  general 
domains:  Daily  Living,  Personal  and 
Social  Development,  Employment,  and 
Educational  Performance.  The  specific 
skills  and  behaviors  targeted  on  the 
PASS  instrument  are  ones  that  are 
typically  required  for  adult  life  and  that 
have  service  implications.  For  example, 
very  low  performance  ratings  on  several 
specific  indicators — such  as  “moves  self 
about  in  immediate  neighborhood”  (e.g., 
walking,  bicycling),  “uses  public 
transportation  if  available”  (e.g.,  bus, 
taxi),  “uses  maps  and  bus  schedules 
when  appropriate”,  etc. — suggest 
differing  needs  for  assistance  with 
mobility  and  transportation  aspects  of 
daily  living.  The  PASS  also  provides 
information  about  the  student’s  training, 
education,  and  employment,  as  well  as 
major  problem  behaviors.  No  special 
assessment  is  required:  teachers 
complete  the  PASS  based  on  what  they 
already  know  about  the  student  from 
direct  observation  or  input  firom 
colleagues  who  work  with  the  student. 
The  instrument  was  developed  in 
collaboration  with  well-known 
transition  experts,  and  invc^ved 
considerable  interaction  with  State  and 
local  administrators  and  practitioners  in 
both  special  education  and  adult 


services.  It  has  been  produced  in  a 
machine-scanable  format. 

The  second  component  is  the  PASS 
expert  system  which  is  a  micro¬ 
computer-based  program  that  converts 
the  PASS  data  into  projected  service 
estimates  for  individuals  and  groups 
based  on  data  finm  the  PASS 
questionnaire.  The  prototype  expert 
system,  which  incorporates  the 
kiiowledge  and  expertise  of  more  than 
30  special  education  and  adult  services 
practitioners  across  the  coimtry,  was 
field  tested  in  over  100  school  districts 
in  10  States  to  test  the  feasibility  of 
administrative  procediues  for  collecting 
PASS  data  from  schools  and  to  guide 
refinement  of  the  PASS  instrument  and 
expert  system  prototype. 

The  American  Institutes  for  Research 
(AIR)  developed  the  rudimentary 
prototype  PASS  system  and  tested  its 
administrative  feasibility.  AIR 
developed  the  following  products, 
which  are  available  from  the  Office  of 
Special  Education  Programs:  Evaluation 
of  the  Utility  of  the  PASS  System; 
Technical  Documentation  for  the  PASS 
Expert  System;  Technical  Memual  for 
the  PASS  Instrument;  User  Guide  to  the 
PASS  Expert  System;  Report  on  the 
Administrative  Feasibility  of  the  PASS 
System;  Technical  Documentation  for 
the  PASS  Expert  System; 
Recommendations  and  Rationales  for 
Revisions  to  the  PASS  Instrument  and 
Instructions. 

Priority:  The  Secretary  establishes  an 
absolute  priority  for  a  project,  through  a 
cooperative  agreement,  to  assist  the 
Office  of  Special  Education  Programs  in 
evaluating  the  feasibility  and  utility  of 
the  PASS  system:  (a)  As  a  tool  for 
transition  planning,  across  all  disability 
categories  and  levels  of  severity;  and  (b) 
as  a  tool  for  measuring  student  results, 
across  all  disability  categories  and  levels 
of  severity.  Additionally,  the  project 
will  validate  the  expert  system’s 
decision  rules. 

The  project  must: 

(a)  Dievelop  the  conceptual  framework 
for  the  study; 

(b)  Establish  a  stakeholder  group  that 
will  advise  the  project  on  the  study 
design; 

(c)  Develop  data  collection  methods 
and  instruments; 

(d)  Develop  methods  of  data  analysis; 

(e)  Carry  out  a  field  test; 

(f)  Provide  guidance  and  support  to 
States  participating  in  the  field  test; 

(g)  Analyze  the  results  of  the  field  test 
and  prepare  a  final  report  on  the 
findings  of  the  study;  and 

(h)  Budget  for  two  trips  to 
Washington,  D.C.  each  year.  One  trip  to 
meet  with  the  OSEP  Project  Officer  and 


one  trip  to  attend  the  annual  Project 
Director’s  Meeting. 

For  Further  Information  Contact: 
Susan  Sanchez,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3524,  Switzer  Building, 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-8998.  FAX:  (202) 
205-8105.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  munber:  (202) 
205-8953.  Internet: 
Susan_Sanchez@ed.gov 

Absolute  Priority  2 — State-Federal 
Administrative  Information  Exchange 

Background:  Information  for 
decisionmaking  and  policy 
development  to  ensmre  appropriate  and 
effective  education  and  early 
intervention  for  all  infants,  toddlers, 
children  and  youth  with  disabilities  is 
critically  important.  State  and  Federal 
decisionmakers  responsible  for  the 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  must 
have  access  to  vaUd  statistics,  research 
findings,  and  policy  options,  as  well  as 
ourent  information  on  trends  in  the 
providing  of  special  education  and 
related  services. 

The  Office  of  Special  Education 
Programs  (OSEP)  within  the  U.  S. 
Department  of  Education  has  the 
responsibility  for  Federal  administration 
of  IDEA.  State  education  agencies 
(SEAs),  or  other  designated  State 
agencies  under  Part  H  of  IDEA,  oversee 
the  administration  of  IDEA  at  State  and 
local  levels.  'This  project  will  facilitate 
the  access  and  analysis  of 
administrative  and  policy  information 
to  and  from  the  States  and  other 
jurisdictions,  and  will  ensiue  the  flow 
of  communication  between  the  Federal 
Government  and  administrators  of  IDEA 
at  State  and  local  levels. 

Priority:  The  Secretary  establishes  a 
priority  to  facilitate  communication 
between  the  U.S.  Department  of 
Education  and  State  and  local 
administrators  of  IDEA,  and  to 
synthesize  national  program 
i^ormation  that  will  improve  the 
management,  administration,  dehvery, 
and  effectiveness  of  programs  and 
services  provided  under  IDEA.  The 
cooperative  agreement  funded  under 
this  priority  will  provide  the 
Department  with  a  mechanism  and 
resources  for  analyzing  policies  and 
emerging  issues  that  are  of  significant 
national  concern. 

The  project  must — 

(1)  Identify  national  and  State 
program  improvement  information  that 
is  needed  to  obtain  better  results  in 
education  and  provide  early 
intervention  services  for  infants. 
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toddlers,  children,  and  youth  with 
disabilities; 

(2)  Organize,  synthesize,  interpret, 
integrate,  and  facilitate  dissemination  of 
information  needed  for  program 
improvement  \ising  already  existing 
information  resources  and 
communication  networks; 

(3)  Analyze  emerging  policy  or 
program  issues  regarding  the 
administration  of  special  education, 
emly  intervention,  and  related  services 
at  the  Federal,  State  and  local  levels; 
and 

(4)  Facilitate  the  use  of  information  at 
Federal,  State  and  local  levels  for 
program  improvement  for  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

The  project  must  organize,  coordinate, 
and  maintain  a  data  base  of  laws, 
policies,  and  regulations  that  govern 
special  education  within  the  States  and 
other  jurisdictions;  commxmicate,  on  a 
regulm  basis,  with  State  educational 
agencies  to  identify  emerging  policy 
issues;  obtain,  analyze  and  synthesize 
information  relative  to  the  emerging 
issues;  and  convene  experts,  special 
education  administrators,  emd  others  to 
review,  plan,  and  provide  leadership  in 
recommending  multi-level  actions  that 
respond  to  the  emerging  issues.  The 
project  must  communicate  regularly 
with  the  Office  of  Special  Education 
Programs  to  ensure  the  continuing  flow 
and  development  of  information  that 
may  be  required  at  the  Federal  level  to 
facilitate  the  improvement  and 
efficiency  of  administration  of  IDEA  by 
the  U.S.  Department  of  Education. 

Upon  request  of  the  OSEP  project 
officer,  the  project  should  meet  with 
other  funded  projects  of  OSEP  for 
purposes  of  cross-project  collaboration 
and  information  exchange.  The  project 
must  also  budget  for  two  trips  annually 
to  Washington,  D.C.  for:  (1)  A  two-day 
Research  Project  Directors’  meeting;  and 
(2)  another  meeting  to  meet  and 
collaborate  with  .the  OSEP  project 
officer. 

For  Further  Information  Contact:  Jane 
C.  Williams,  U.S.  Department  of 
Education,  600  Independence  Avenue 
S.W.,  Room  3529,  Switzer  Building, 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-9039.  FAX:  (202) 
205—8105.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  TDD  number:  (202) 

205-8125.  Internet:  Jane _ 

Williams@ed.gov  Applicable  Program 
Regulations:  34  CFR  part  327. 

Program  Authority:  20  U.S.C.  1418.* 
Dated;  April  26, 1996. 

Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.159,  Special  Studies  Program) 

[FR  Doc.  96-11223  Filed  5-3-96;  8:45  am] 
BILUNG  CODE  4000-01-P 


[CFDA  No.:  84.159H] 

Special  Studies  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1996 

Purpose  of  Program:  To  support 
studies  to  evaluate  the  impact  of  the 
Individuals  with  Ehsabilities  Education 
Act  (IDEA),  including  efforts  to  provide 
a  free  appropriate  public  education  to 
children  and  youth  with  disabilities, 
and  early  intervention  services  to 
infants  and  toddlers  with  disabilities. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Public  or  private 
agencies,  institutions,  organizations, 
and  other  appropriate  parties. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EE)GAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  327. 

Priority: 

Absolute  Priority — Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 
(84.159H) 

The  priority  Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 
in  the  notice  of  final  priorities  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  applies  to 
this  competition. 

Note;  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Deadline  for  Transmittal  of 
Applications:  June  24, 1996. 


Applications  Available:  May  7, 1996. 

Estimated  Number  of  Awards:  1, 

Project  Period:  Up  to  36  months. 

Available  Funds:  In  fiscal  year  1996, 
the  Department  proposes  to  allocate 
approximately  $300,000  to  support  one 
award  for  the  first  twelve  months  of  the 
project.  In  years  two  and  three,  the 
project  will  be  level  funded  tmless  there 
are  increases  in  costs  attributable  to 
significant  changes  in  activity  fevel. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

For  Applications  and  General 
Information  Contact:  Claudette  Carey, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Switzer 
Building,  Room  3525,  Washington,  D.C. 
20202-2641.  Telephone  (202)  205-9864. 
FAX:  (202)  205-8105.  Internet: 
Claudette_Carey@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  ntunber:  (202) 
205-8953.  Applications  are  available  in 
alternative  formats  upon  request. 

For  Technical  Information  Contact: 
Susan  Sanchez,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Switzer  Building,  Room  3528, 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-8998.  FAX:  (202) 
205-8105.  Internet:  Susan 
Sanchez@ed.gov 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (ED  Board],  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Annoimcements,  Bulletins,  and  Press 
Releases):  or  on  the  World  Wide  Web  at 
http://www.ed.gov/money.html. 
However,  the  official  application  notice 
for  a  discretioneiry  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1418. 

Dated:  April  26, 1996. 

Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

[FR  Doc.  96-11290  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  400<M>1-M 
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215 . 19863 

220  . .20399 

221  . .20399 

13  CFR 

Proposed  Rules: 

121 . .20191 

14  CFR 

39  . 19540,  19807,  19808, 

19809,  19811, 19813,  19815, 
20125,  20127 

43 . 19498 

71 _ 19541,  19542,  19816, 

19817 

73 . .20127 

159 . 19784 

205 . 19164 

323 _ 19164 

385._ . 19166 

Proposed  Rules: 

39 . .20192,  20194 

71  .......... 19590,  19591,  19592, 

19593 

15  CFR 

902 . 19171 

Proposed  Rules: 

946 . 19594 

16  CFR 

1500 . 19818 

Proposed  Rules: 

254 . 19869 

17  CFR 

1 . 19177,  19830 

3 . .20127 

5 . 19830 

31 . 19830 

Proposed  Rules: 

1 . 19869 

156 . 19869 


18  CFR 


1300 . .20117 

Proposed  Rules: 

161 . 

250 . 

284 . 


12  CFR 

5 . 


19524 


. 19211 

. 19211 

19211,  19832 
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346 . 19878 

19CFR 

10 . 19834 

103 . 19835 

Proposed  Rules: 

101 . 19834 

20CFR 

345 . .20070 

601 . 19982 

617 . 19982 

626 . 19982 

658 . 19982 

702 . 19982 

21  CFR 

101  . 20096 

201 . 20096 

369 . 20096 

500„ . 19542 

501 . 20096 

582 . 19542 

589 . 19542 

740 . 20096 

801 . 20096 

Proposed  Rules: 

25 . 19476 

102  . 19220 

130  . 19220 

131  . 19220 

133 . 19220 

135  . 19220 

136  . 19220 

137  . 19220 

139 . 19220 

145  . 19220 

146  . 19220 

150 . 19220 

152 . 19220 

155  . 19220 

156  . 19220 

158 . 19220 

160  . 19220 

161  . 19220 

163  . 19220 

164  . 19220 

165  . 19220 

166  . 19220 

168  . 19220 

169  . 19220 

210  . .20104 

211  . .20104 

22  CFR 

126 . 19841 

24  CFR 

0 . 19187 

201 . 19788 

290 . 19188 

941 . 19708 

970 . 19708 

Proposed  Rules: 

901 . .20358 

25  CFR 
Proposed  Rules: 

250 . ........19600 

26  CFR 

1  . 19188,  19189,  19544, 

19546 

301 . 19189' 

602 . 19189 


29  CFR 

1 . 

. 19982 

2 . 

. 19982 

4 . 

. 19982 

5 . 

. 19982 

6 . 

. 19982 

7 . 

. .19982 

8 . 

. 19982 

22 . 

. 19982 

24 . 

. 19982 

32 . 

. 19982 

96 . 

. 19982 

504 . 

. 19982 

507 . 

. 19982 

508 . 

. 19982 

530 . 

. 19982 

1910 . 

. 19547 

1978 . 

. 19982 

Proposed  Rules: 

4 . 

. 19770 

30  CFR 
Proposed  Rules: 

904 . 19881 

946 . 19885 

33  CFR 

100 . 19192,  20132 

165 . 19192,  19841 

401 . 19548 

Proposed  Rules: 

100 . 20196 

154  . 20084 

155  . 20084 


36  CFR 

1228 . 

. 19552 

Proposed  Rules: 

100 . 

. 19220 

117 . 

. 19223 

37  CFR 

Proposed  Rules:  " 

1 . 

. 19224 

Ch.  II . 

. 20197 

38  CFR 

2 . 

. 20133 

9 . 

. 20134 

40  CFR 

52 . 

.19193,  19555,  20136, 

20139, 

,  20142,  20145,  20147 

70 . 

. .20150 

180 . 

.19842,  19845,  19847, 

19849, 

19850,  19852,  19854, 
19855 

Proposed  Rules: 

51 . 

. 19231 

52 . 

.19233,  19601,20199, 
20200,  20201 

63 . 

. 19887 

70 . 

. 20202 

81 . 

. 19233 

180 . 

. 19233 

170 . 

. 19889 

300 . 

. 19889,  20202 

Ch.  1 . 

. . . 19432 

41  CFR 

50-203. 

. .'.19982 

60-1 . 

. 19982 

60-30... 

. 19982 

60-250. 

. 19366,  19982 

60-741. 

. .....19336.  19982 

42  CFR 

405 . 19722 

486 . 19722 

44  CFR 

61 . 19197 

64 . 19857 

206 . 19197 

46  CFR 

10 . 19858 

15 . 19858 

47  CFR 

3 . 20155 

Proposed  Rules: 

1  . .-. . 19236 

2  . 19236 

21 . 19236 

73 . 19601,20206,20207 

94 . 19236 

48  CFR 

2401  . 19468 

2402  . 19468 

2404  . 19468  . 

2405  . 19468 

2406  . 19468 

2409 . 19468 

2411  . 19468 

2412  . 19468 

2413  . 19468 

2414  . 19468 

2415  . 19468 

2416  . 19468 

2417  . 19468 

2419  . 19468 

2420  . 19468 

2426 . 19468 

2428  . 19468 

2429  . 19468 

2432 . 19468 

2434 . 19468 

2436  . 19468 

2437  . 19468 

2442 . 19468 

2452  . 19468 

2453  . 19468 

Proposed  Rules: 

901 . 19891 

905  . 19891 

906  . 19891 

908 . 19891 

915  . 19891 

916  . 19891 

917  . 19891 

922 . 19891 

928 . - . 19891 

932  . 19891 

933  . 19891 

935  . 19891 

936  . 19891 

942 . 19891 

945 . 19891 

952 . 19891 

971 . 19891 

49  CFR 

571  . 19201,  19202,  19560, 

19561,20170,20172 

604 . 19562 

609 . 19562 

1051 . 19859 

1053 . 19859 

1312 . 19859 

Proposed  Rules: 

571 . 19602 


1100 . 

. 19236 

1101 . 

. 19236 

1102 . 

. 19236 

1103 . 

. 19236 

1104 . 

. 19236 

1105 . 

. 19236 

1106 . 

. 19236 

1107 . 

. 19236 

1108 . 

. 19236 

1109 . 

. 19236 

1110 . 

. 19236 

1111 . : . 

. 19236 

1112 . 

. 19236 

1113 . 

. 19236 

1114 . 

. 19236 

1115 . . 

. 19236 

1116 . 

. 19936 

1117 . 

. 19236 

1118 . 

. 19236 

1119 . 

. 19236 

1120 . 

. 19236 

1121 . 

. 19236 

1122 . 

. 19236 

1123 . 

. 19236 

1124 . 

. 19236 

1125 . 

. 19236 

1126 . 

. 19236 

1127 . 

. 19236 

1128 . 

. 19236 

1129 . 

. 19236 

1130 . 

. 19236 

1131 . 

. 19236 

1132 . 

. 19236 

1133 . 

. 19236 

1134 . 

. 19236 

1135 . 

. . 19236 

1136 . 

. . 19236 

1137 . 

. 19236 

1138 . 

. 19236 

1139 . 

. 19236 

1140 . . . . 

. 19236 

1141 . 

. 19236 

1142 . 

. 19236 

1143 . 

. 19236 

1144 . 

. IflPSR 

1145 . 

. 19236 

1146 . 

. 19236 

1147 . 

. 19236 

1148 . 

. 19236 

1149 . 

. 19236 

1312 . 

. 19902 

50  CFR 

253 . 

. 19171 

255 . 

. 19171 

620 . 

. 20175 

661 . 

. .20175 

672 . 

. 19976 

675 . 

. 19976 

Proposed  Rules: 

17 . 

. 19237 

600 . 

. 19390 

601 . 

. 19390 

602 . 

. 19390 

603 . 

. 19390 

605 . 

. 19390 

611 . 

. 19390 

619 . 

. 19390 

620 . 

. 19390 

621 . 

. 19390 

649 . 

. 20207 

650 . 

. ...20207 

651 . 

. .20207 

652 . 

. 19604 

673 . 

. 19902 
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REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 


RULES  GOING  INTO 
EFFECT  TODAY 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  published  3-6-96 
Hazardous  waste  program 
authorizations: 

Georgia;  published  3-7-96 
Pesticide  programs: 

Federal  Insecticide, 
Fungicide,  and 
Rodenticide  Act  container 
and  containment 
standards 

Exemptions;  published  3- 
6-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Mecical  devices: 

Premarket  approval 
applications;  temporary 
suspension  of  approval; 
published  4-5-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Conflict  of  interests;  published 

4- 5-96 

Correction;  published  5-1-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Miscellaneous  amendments;  ■ 
published  3-7-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 

Health  benefits,  Federal 
employ  ees- 

Suits  brought  by  covered 
individuals  because  of 
health  benefit  denial; 
published  4-5-96 
Health  benefits,  Federal 
employees: 

Disputed  claims  procedures 
aind  court  actions; 
published  4-5-96 

TENNESSEE  VALLEY 
AUTHORITY 

Conflict  of  interests;  published 

5- 6-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthirtess  directives: 


AlliedSignal,  Inc.;  published 
5-6-96 

Beech;  published  4-4-96 
Boeing;  published  4-4-96 
Pratt  &  Whitney;  published 
5-6-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  locomotive  safety 
starxlards: 

Loconwtive  conspkxiity; 
auxiliary  external  li^^; 
minirrxjm  standards; 
published  3-6-96 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
starxlards: 

Reflecting  surfaces; 
published  3-21-96 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjurfication;  pensions, 
compensation,  deperxlency, 
etc.; 

Life  insurarx»;  regulatory 
clarification;  published  5-6- 
96 

Organization,  furx^tions,  and 
authority  delegations: 
Recruitment  advertising; 
published  5-6-96 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Rural  development: 

Distance  learning  arxl 
telemedicine  grant 
program;  comments  due 
by  5-16-96;  published  4- 
16-96 

AGRICULTURE 
DEPARTMENT 
Administrative  regulations: 
Claims  based  on 
negligerK:e,  wrongful  act, 
or  omission;  Federal 
regulatory  review; 
comments  due  by  5-13- 
96;  published  4-12-96 
ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  gukjelines- 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  arxf 
reflecting  pools; 


comments  due  by  5-13- 
96;  published  4-12-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Atlantic  bluefish;  comments 
due  by  5-13-96;  published 

3- 28-96 

Limited  access  management 
of  Federal  fisheries  in  arxi 
off  of  Alaska 

Gulf  of  Alaska  arxl  Beririg 
Sea  arxl  Aleutian 
Islands  groundfish; 
comments  due  by  5-14- 
96;  published  3-20-96 
Gulf  of  Alaska  aixl  Bering 
Sea  arxl  Aleutian 
Islarxls  groundfish; 
comments  due  by  5-17- 
96;  published  4-2-96 
Northeast  multispecies; 
comments  due  by  5-15- 
96;  publish  4-18-96 
Sunvner  flourxler;  comments 
due  by  5-17-96;  published 

4- 22-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Ball  arxl  roller  bearings; 
cofTxnefTts  due  by  5-17- 
96;  published  3-18-96 
EDUCATION  DEPARTMENT 
FamHy  educational  rights  arxl 
privacy: 

Regulatory  burden  reduction; 
comments  due  by  5-13- 
96;  published  3-14-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 

Federal  regulatory  review; 
comments  due  by  5-13- 
96;  published  4-11-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  plarvnng 
purposes;  designation  of 
areas: 

Kentucky;  convnents  due  by 

5- 17-96;  published  4-17- 
96 

Michigan;  comment  period 
extension;  comments  due 
by  5-16-96;  published  5-1- 
96 

Clean  Air  Act: 

Accidental  release 
prevention;  regulated 
substances  arxl  thresholds 
list;  comments  due  by  5- 
15-96;  published  4-15-96 
Proposed  stay  of 
effectiveness;  conxnents 
due  by  5-15-96; 
published  4-15-96 
Fuel  arxl  fuel  addrtives- 


Federal  gasoline  Retd 
Vapor  Pressure  volatility 
standard  (1996  arxl 
1997);  relaxation; 
comments  due  by  5-15- 
96;  published  4-15-96 
Hazardous  waste  program 
eujthorizations: 

Louisiana;  commerYs  due  by 
5-13-96;  published  3-28- 
96 

Pesticides;  tolerarKes  in  food, 
animal  feeds,  arxl  raw 
agricuiturai  commodhies: 
Difluberuuron;  conrwnents 
due  by  5-17-96;  published 
4-17-96 

Pentaerythritol  stearates; 
comments  due  by  5-17- 
96;  published  4-17-96 
Prosulfuron;  comments  due 
by  5-17-96;  published  4- 
17-96 

Sodum  salt  of  acHluorfen; 
comments  due  by  5-17- 
96;  published  4-17-96 
Superfurxl  program: 

Natkxiai  oil  arxl  hazard^ 
substances  contingency 
plarv- 

National  priorities  list 
update;  comments  due 
by  5-13-96;  published 
4-11-96 

National  priorities  list 
update;  comments  due 
by  5-13-96;  published 
4-12-96 

Water  pollution;  effluent 
guidelirres  for  poim  source 
categories:  « 

Ore  mining  arxl  dressing; 
comment  period 
exterrsion;  comments  due 
by  5-13-96;  published  4- 
10-96 

FARM  CREDIT 
ADMINISTRATION 
Farm  crerft  system: 

Loan  policies  arxl 
operations-* 

Loan  urxlerwriting;  Federal 
regulatory  review, 
comments  due  by  5-15- 
96;  published  4-15-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Personal  communications 
services: 

Mobile-satellite  services; 
allocation  of  70  MHz 
range  satellites  operation 
use;  comment  period 
reopening;  comments  due 
by  5-17-96;  published  4- 
25-96 

Radio  broadcasting: 

Broadcast  facilities;  mirxx 
changes  without 
construction  permit; 
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comments  due  by  S-IG- 
96;  published  4^96 
Radk)  stations;  table  of 

assignments: 

Alaska;  comments  due  by 
5-13-96;  published  3-29- 
96 

Colorado;  comments  due  by 
5-13-96;  published  3-29- 
96 

Hawaii;  comments  due  by 
5-13-96;  published  3-29- 
96 

New  Mexico;  comments  due 
by  5-13-96;  pubfished  3- 
29-96 

TelecomnfHjnications  Act  of 

1996;  implementation: 

Local  competition  provisions; 
conwnents  due  by  5-16- 
96;  published  4-25-96 
Tele>nsion  broadcasting: 

Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992- 
Leased  commerdai 
access;  comments  due 
by  5-15-96;  published 
4-15-96 

Television  stations;  table  of 

assignments: 

Wisconsin;  comments  due 
by  5-13-96;  published  3- 
29-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 

Investigational  new  drugs; 
clinical  investigator 
disqualification;  comments 
due  by  5-16-96;  published 

2-16-96 

Labeling  of  drug  products 
(OTCH 

Phenylpropanoiamine 
preparation  drug 
products;  warning  label; 
comments  due  by  5-14- 
96;  published  2-14-96 


Topical  antimicrobiai  drug 
products  for  over-the- 
counter  human  use- 
OTC  first  aid  antibiotic 
drug  products;  final 
morK)graph;  comments 
due  by  5-14-96; 
published  2-14-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  rr^ne  land 
reclamation  plan 
submissions: 

Ohio;  comments  due  by  5- 
17-96;  published  4-17-96 
JUSTICE  DEPARTMENT 
Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines- 
Oetectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  arxl 
reflecting  pods; 
comments  due  by  5-13- 
96;  published  4-12-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Federal  regulatory  reform:. 
Regattas  and  marine 
peirades;  comments  due 
by  5-17-96;  published  4- 
17-96 

Regattas  arxi  marine  parades: 
Miami  Super  Boat  Race; 
comments  due  by  5-15- 
96;  published  3-26-96 
River  Race  Augusta; 
comments  due  by  5-15- 
96;  published  3-26-96 
TRANSPORTATION 
DEPARTMENT 
Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines- 
Detectade  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  arKi 


reflecting  pods; 
comments  due  by  5-13- 
96;  published  4-12-96 
Omnibus  Transportation 
Employee  Testing  Act  of 
1991; 

Drug  and  aicohd  testing 
requirements  for  foreign- 
based  drivers  operating  in 
U.S.;  participation  by 
Canadian  a^  Mexican 
laboratories;  comments 
(fcje  by  5-13-96;  published 

3-28-% 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airports: 

Passenger  facility  charges; 
commerrts  due  by  5-16- 
96;  published  4-16-96 
Airworthiness  directives: 

Boeirrg;  comments  due  by 
5-14-96;  published  3-21- 
96 

Domier;  comments  due  by 
5-15-96;  published  4-4-96 
JanAero  Devices;  comments 
due  by  5-17-96;  published 
3-15-96 

McDonnell  Douglas; 
confwnents  due  by  5-13- 
96;  published  3-18-96 
Airworthiness  standards: 
Transport  category 
airplarres- 

Reference  stall  speed; 
comments  due  by  5-17- 
96;  published  1-18-96 
Class  E  airspace;  comments 
due  by  5-13-96;  published 

4-8-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  standards: 
New  drivers;  safety 
performance  history; 


comments  due  by  5-13- 
96;  published  3-14-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  workplace  safety: 
Roadway  worker  protection; 
corrwnents  duei>y  5-13- 
96;  published  3-14-96 

TRANSPORTATION 
DEPARTMENT 
Nationai  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
starxlards: 

Lamps,  reflective  devices, 
arid  associated 
equipment- 

signal  lamps  geometric 
visibility  requirements, 
arvj  rear  side  marker 
color,  harmonization; 
comments  due  by  5-16- 
96;  published  12-27-95 


LIST  OF  PUBLIC  LAWS 


This  is  a  list  of  public  bills 
from  the  104th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
cor^unction  with  “PLUS” 
(Public  Laws  Update  Service) 
on  202-523-6641.  The  text  of 
laws  is  r)ot  published  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  “slip 
laws”)  from  the 
Si^jerintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-2470). 

S.J.  Res.  53/P.L  104-140 
Making  corrections  to  Public 
Law  104-134.  (May  2,  1996; 
110  Stat.  1327) 

Last  List  May  2,  1996 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected,  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Reserved) . 

..  (869-028-00001-1)  .. 

....  $4.25 

Feb.  1, 

1996 

3  (1994  Compilotion 

and  Parts  100  and 

101) . 

..  (869-026-00002-6)  .. 

....  40.00 

'Jan.  1, 1995 

4 . 

...  (869-028-00003-7) .. 

....  530 

Jon.  1,  1996 

5  Parts: 

1-599  . 

...  (869-026-00004-2)  .. 

....  2300 

Jon.  1, 

1995 

700-1199  . 

...  (869-028-00005-3)  .. 

....  20.00 

Jon.  1,  1996 

120(Knd,  6  (6 

Ppspn/pd)  . 

...  (869-028-00006-1)  .. 

....  25.00 

Jan.  1.  1996 

7  Parts: 

0-26 . 

...  (869-026-00007-7)  .. 

....  21.00 

Jon.  1,  1995 

27-45  . 

...  (869-026-00008-5)  .. 

....  14.00 

Jan.  1, 

1995 

46-51  . 

...  (869-028-00009-6)  .. 

....  13.00 

Jan.  1, 

1996 

52  . 

...  (869-028-0001(H))  .. 

....  5.00 

Jon.  1, 

1996 

53-209  . 

...(869-028-00011-8)  .. 

....  17.00 

Jan.  1, 

1996 

210-299  . 

...  (869-026-00012-3)  .. 

....  34.00 

Jan.  1, 

1995 

300-399  . 

...  (869-026-00013-1)  .. 

....  16.00 

Jan.  1, 

1995 

400-699  . 

...  (869-028-00014-2) .. 

.  22.00 

Jan.  1, 

1996 

700-699  . 

...  (869-026-00015-8)  .. 

.  23.00 

Jon.  1, 

1995 

900^ . 

...  (869-028-00016-9)  .. 

.  30.00 

Jan.  1, 

1996 

1000-1059  . 

...  (869-026-00017-4)  .. 

.  2330 

Jan.  1, 

1995 

1060-1119  . 

...  (869-026-00018-2)  .. 

.  1530 

Jan.  1, 

1995 

1120-1199  . 

...  (869-026-00019-1)  .. 

.  12.00 

Jon.  1, 

1995 

1200-1499  . 

...  (869-026-00020-4) ., 

.  32.00 

Jon.  1, 

1995 

1500-1899  . 

...  (869-026-00021-2) ., 

.  35.00 

Jan.  1, 

1995 

*1900-1939  . 

...  (869-028-00020-7)  ., 

.  16.00 

Jan.  1, 

1996 

1940-1949  . 

...  (869-026-00023-9)  .. 

.  30.00 

Jan.  1, 

1995 

•1950-1999  . 

...  (869-028-00022-3) . 

.  39.00 

Jan.  1, 

1996 

2000-End . 

...  (869-028-00023-1)  . 

...fc  15.00 

Jan.  1, 

1996 

*8 . 

...  (869-028-00024-0)  . 

.  23.00 

Jan.  1, 1996 

9  Parts: 

1-199  . 

...  (869-026K)(l027-1)  . 

.  30.00 

Jan.  1,  1995 

200-End  . 

...  (869-026-00028-0) . 

.  23.00 

Jan.  1,  1995 

10  Parts: 

0-50  . 

....  (869-028-00027-4)  . 

.  30.00 

Jan.  1,  1996 

51-199  . 

...  (869-026-00030-1) . 

.  23.00 

Jon.  1, 

,  1995 

200-399  . 

....  (869-028-00029-1)  . 

.  5.00 

Jan.  1, 

,  1996 

400-499  . 

...  (869-028-00030-4)  . 

.  21.00 

Jan.  1, 1996 

500-End  . 

....  (869-028-00031-2)  . 

.  34.00 

Jan.  1, 

,  1996 

11  . 

....  (869-026-00034-4) . 

.  14.00 

Jan.  1, 1995 

12  Parts: 

1-199  . 

....  (869-026-00035-2)  . 

.  12.00 

Jan.  1,  1995 

200-219  . 

....  (869-026-00036-1)  . 

.  16.00 

Jon.  1 

,  1995 

220-299  . 

....  (869-028-00033-5) . 

.  29.00 

Jan.  1 

,  1996 

300-499  . 

....  (869-026-00038-7)  . 

.  23.00 

Jan.  1 

,  1995 

500-599  . 

....  (869-026-00039-5)  . 

.  19.00 

Jon.  1 

,  1995 

•600-End  . 

....  (869-028-00038-0)  . 

.  31.00 

Jan.  1 

.  1996 

13  . 

....  (869-026-00041-7)  . 

.  32.00 

Jan.  1, 1995 

Title 

Stock  Number 

Prtc# 

RevMon  Dele 

14  Parts: 

1-59 . 

..  (869-026-00042-5) . 

3300 

Jan.  1, 1995 

60-139  ...» . 

..  (869-026-00043-3) ...... 

27.00 

Jon.  1, 1995 

140-199  . . 

..  (869-026-00044-1)  ...... 

13.00 

Jon.  1, 1995 

200-1199  . 

(866-n26-nnn4.s-n> 

2300 

Jon.  1, 1995 

1900-Fnd . 

..  (869-026-00046-8)  . 

16.00 

Jon.  i  1995 

15  Parts: 

0-299  . 

...  (869-028-00045-2) . 

16.00 

Jon.  1, 1996 

•300-799  . 

...  (869^)28-00046-1) ...... 

2600 

Jon.  1. 1996 

800-End  . 

...  (869-028-00047-9) _ 

18.00 

Jon.  1, 1996 

16  Parts: 

0-149  . 

...  (869-028-00048-7)  ...... 

650 

Jon.  1,  1996 

150-999  . 

...  (869-028-00049-5) _ 

19.00 

Jon.  1, 1996 

lOOO-End . 

...  (869-0264)0052-2)  ...„. 

25.00 

Joa  1. 1995 

17  Parts: 

1-199  . 

...  (869-026-00054-9) . 

20.00 

Apr.  1,  1995 

200-9  .39  , 

...  (869-026-00055-7) 

2400 

Apr.  1, 1995 

240-End  .’. . 

...  (869-026-00056-5) . 

30.00 

Apr.  \.  1995 

18  Parts: 

1-149  . 

...  (869-026-00057-3) _ 

16.00 

Apr.  1. 1995 

15l>-279  . 

...  (869-026-00058-1) . 

13.00 

Apr.  1,  1995 

280-399  . 

...  (869-026-00059-0) . 

13.00 

Apr.  1,  1995 

400-End  . 

...  (869-026-00060-3)  ...... 

11.00 

Apr.  1,  1995 

19  Parts: 

1-140  . 

....  (869-026-00061-1)  ...... 

25.00 

Apr.  1, 1995 

141-199  . 

...  (869-026-00062-0) . 

21.00 

Apr.  1,  1995 

200-End  . 

....  (869-026-00063-8) . 

12.00 

Apr.  1. 1995 

20  Parts: 

1-399  . 

....  (869-026-00064-6) . 

20.00 

Apr.  1,  1995 

400-499  . 

....  (869-026-00065-4) . 

34.00 

Apr.  1,  1995 

.SOrV-Fnd  . 

....  (869^6-00066-2) 

34.00 

Apr.  1,  1995 

21  Parts: 

1-99  . 

....  (869-026-00067-1) _ 

1600 

Apr.  1.  1995 

100-169  . 

....  (869-0264)0068-9) . 

21.00 

Apr.  1,  1995 

170-199  . 

....  (869-026-00069-7) . 

22.00 

Apr.  1.  1995 

200-299  . 

....  (869-026-00070-1) . 

7.00 

Apr.  1.  1995 

300-499  . 

....  (869-026-00071-9) ...... 

39.00 

Apr.  1,  1995 

500-599  . . 

....  (869-026-00072-7) . 

22.00 

Apr.  1.  1995 

600-799  . 

....  (869-0264X1073-5) . 

9.50 

Apr.  1,  1995 

800-1299  . 

....  (869-026-00074-3)  ...... 

23.00 

Apr.  1,  1995 

1300-End . 

....  (8694)26-00075-1) . 

13.00 

Apr.  1,  1995 

22  Parts: 

1-299  . . 

....  (8694)264)0076-0) . 

.  33.00 

Apr.  1,  1995 

300-End  . 

....  (869-0264)0077-8) . 

.  24.00 

Apr.  1,  1995 

23  . 

....  (869-026-00078-6)  ..... 

.  22.00 

Apr.  1,  1995 

24  Parts: 

0-199  . 

....  (8694)264)0079-4)  ..... 

40.00 

Apr.  1,  1995 

200-219  . 

....  (869-026-00080-8) . 

19.00 

Apr.  1,  1995 

220-499  . 

....  (869-026-00081-6) . 

23.00 

Apr.  1,  1995 

500-699  . 

....  (869-026-00082-4) . 

20.00 

Apr.  1,  1995 

700-899  . 

....  (8694)26-00083-2) . 

24.00 

Apr.  1,  1995 

900-1699  . 

....  (869-026-00084-1)  ..... 

24.00 

Apr.  1,  1995 

1700-End . 

....  (869-0264)0085-9) . 

17.00 

Apr.  1,  1995 

25  . 

....  (8694)26-00086-7) ..... 

32.00 

Apr.  1,  1995 

26  Parts: 

§§1.0-1-1.60 . 

. (869-026-00087-5) . 

21.00 

Apr.  1,  1995 

§§1.61-1.169 . 

. (869-0264)0088-3) . 

34.00 

Apr.  1.  1995 

§§1.170-1.300  . 

. (869-0264)0089-1) . 

24.00' 

Apr.  1,  1995 

§§1.301-1.400  . 

. (869-0264)0090-5) . 

17.00 

Apr.  1,  1995 

§§1.401-1.440  . 

. (869-026-00091-3) . 

30.00 

Apr.  1,  1995 

§§1.441-1.500  . 

. (869-026-00092-1)  . 

22.00 

Apr.  1,  1995 

§§1.501-1.640  . 

. (869-026-00093-0) . 

21.00 

Apr.  1,  1995 

§§1.641-1.850  . 

. (869-0264)0094-8) . 

25.00 

Apr.  1,  1995 

§§1.851-1.907  . 

. (869-0264)0095-6) . 

26.00 

Apr.  1,  1995 

§§1.908-1.1000  . 

. (869-026-00096-4) . 

27.00 

Apr.  1,  1995 

§§1.1001-1.1400  . 

. (869-0264)0097-2) . 

25.00 

Apr.  1,  1995 

§§  1.1401-End  . 

. (869-0264)0098-1) . 

33.00 

Apr.  1,  1995 

2-29 . 

. (869-026-00099-9)  . 

25.00 

Apr.  1,  1995 

30-39  . 

. (869-026-0010(>-6) . 

18.00 

Apr.  1,  1995 

40-49  . 

. (869-0264)0101-4) . 

14.00 

Apr.  1,  1995 

vi 
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TM* 

Stock  Number 

Price 

Revision  Date 

50-299 . 

. (869-026-00102-2)  . 

..  14.00 

Apr.  1,  1995 

30(M99 . 

. (86W)26-00103-1) . 

..  24.00 

Apr.  1,  1995 

500-599  . 

. (869-026-00104-9) . 

6.00 

‘Apr.  1,  1990 

600-End  . 

. (869-026-00105-7) . 

8.00 

Apr.  1,  1995 

27  Parts: 

1-199  . 

. (869-026-00106-5) . 

..  37.00 

Apr.  1,  1995 

200-End  . 

. (869-026-00107-3) . 

,.  13.00 

‘Apr.  1,  1994 

28  Parts: . 

1-42  . 

. (869-026-00108-1)  . 

..  27.00 

July  1,  1995 

43-end . (869-026-00109-0)  .  22.00  July  1,  1995 


29  Parts: 


0-99  . 

(869-026-00110-3) . 

.  21.00 

July  1,  1995 

10rW99 . 

(869^)26-00111-1) . 

9.50 

July  1,  1995 
July  1,  1995 

500-899  . 

(869-026-00112-0) . 

.  36.00 

900-1899  . 

(869-026-00113-8) . 

.  17.00 

July  1,  1995 

1900-1910  (§§1901.1  to 
1910.999) . 

(869-026-00114-6)  ..... 

.  33.00 

July  1,  1995 

1910  (§§  1910.1000  to 
end) . 

(869-026-00115-4) . 

.  22.00 

July  1,  1995 

1911-1925  . 

(869-026-00116-2) . 

.  27.00 

July  1,  1995 

1926  . 

(869-026-00117-1) . 

.  35.00 

July  1,  1995 

1927-End  . 

(869-026-00118-9) . 

.  36.00 

July  1,  1995 

30  Parts: 

1-199  . 

(869-026-00119-7) . 

.  25.00 

July  1,  1995 

200-699  . . 

(869-026-00120-1) . 

.  20.00 

July  1,  1995 

700-End  . 

(869-026-00121-9) . 

.  30.00 

July  1,  1995 

31  Parts: 

0-199  . 

(869-026^)0122-7) . 

.  15.00 

July  1,  1995 

200-End  . 

(869-026-00123-5) . 

.  25.00 

July  1,  1995 

32  Parts: 

1-39,  Vol.  1 . 

' 

.  15.00 

2Ji4y  1,  1984 

1-39,  Vol.  II . 

.  19.00 

2Jidy  1,  1984 

1-39,  Vol.  Ill . 

.  18.00 

2July  1,  1984 

1-190  . 

,  (869-026^)0124-3) . 

32.00 

July  1, 1995 

191-399  . . . 

,  (869-026-00125-1) . 

38.00 

July  1,  1995 

400-629  . 

,  (869-026-00126-0) . 

26.00 

July  1,  1995 

630-699  . 

.  (869-026-00127-8)  ..... 

14.00 

‘July  1,  1991 

700-799  . 

.  (869-026-00128-6) ..... 

21.00 

July  1,  1995 

800-End  . 

.  (869-026-00129-4) . 

22.00 

July  1,  1995 

33  Parts: 

1-124  . 

.  (869-026^)0130-8) . 

.  20.00 

July  1,  1995 

125-199  . 

.  (869-026-00131-6)  ..... 

.  27.00 

July  1,  1995 

200-End  . 

.  (869-026-00132-4) . 

.  24.00 

July  1,  1995 

34  Parts: 

1-299  . 

.  (869-026-00133-2) . 

.  25.00 

July  1,  1995 

300-399  . 

.  (869-026-00134-1) . 

,.  21.00 

July  1,  1995 

400-End  . 

.  (869-026-00135-9) . 

,.  37.00 

July  5,  1995 

35 . 

.  (869-026-00136-7) . 

..  12.00 

July  1,  1995 

36  Parts 

1-199  . 

.  (869-026-00137-5) . 

,.  15.00 

July  1,  1995 

200-End  . 

.  (869-026-00138-3) . 

..  37.00 

July  1,  1995 

37 . 

.  (869-026-00139-1) . 

..  20.00 

July  1,  1995 

38  Parts: 

0-17  . 

.  (869-026^)0140-5) . 

..  30.00 

July  1,  1995 

16-End  . 

.  (869-026-00141-3) . 

..  30.00 

July  1,  1995 

39 . 

.  (869-026-00142-1) . 

..  17.00 

July  1,  1995 

40  Parts: 

1-51  . 

.  (869-026-00143-0) .... 

.  40.00 

July  1,  1995 

52  . 

.  (869-026-00144-8)  .... 

.  39.00 

July  1,  1995 

53-59  . 

.  (869-026-00145-6) .... 

.  11.00 

July  1,  1995 

60  . - . 

.(869-026-00146-4)  .... 

.  36.00 

July  1,  1995 

61-71  . 

.  (869-026^)0147-2)  .... 

.  36.00 

July  1,  1995 

72-85  . 

.  (869-026-00148-1) .... 

.  41.00 

July  1,  1995 

86  . . . 

.  (869-026-00149-9)  .... 

.  40.00 

July  1,  1995 

87-149  . 

.  (869-026-00150-2)  .... 

.  41.00 

July  1,  1995 

150-189  . 

.  (869-026-00151-1)  .... 

.  25.00 

July  1,  1995 

190-259  . 

.  (869-026-00152-9)  .... 

.  17.00 

July  1,  1995 

260-299  . 

.  (869-026-00153-7)  .... 

.  40.00 

July  1,  1995 

300-399  . 

.  (869-026-00154-5) .... 

..  21.00 

July  1,  1995 

Title 

Stock  Number 

Price 

Revision  Date 

400-424  . 

.  (869-02600156-3) . 

.  26.00 

July  1,  1995 

425-699  . 

.  (869-026-00156-1) ....: 

.  30.00 

July  1,  1995 

700-789  . 

.  (869-026-00157-0) . 

.  25.00 

July  1,  1995 

790-End  . . 

.  (869-026-00158-8) . 

.  15.00 

July  1,  1995 

41  Chapters: 

1, 1-1  to  1-10 . 

..  13.00 

3July  1,  1984 

1,1-11  to  Appendix,  2  (2  Reserved) . 

..  13.00 

3July  1,  1984 

3-6 . 

..  1400 

3  July  1, 1984 

7 . 

..  6.00 

3July  1, 1984 

8 . 

..  400 

3July  1,  1984 

9 . 

..  13.00 

3July  1,  1984 

10-17  . . 

..  9.50 

3July  1, 1984 

18,  Vol.  1,  Ports  1-5  . 

..  13.00 

3July  1,  1984 

18,  Vol.  li.  Ports  6-19 . 

..  13.00 

3Ji4y  1,  1984 

18,  Vol.  Ill,  Ports  20-52  ., 

..  13.00 

3July  1,  1984 

19-100  . 

..  13.00 

3July  1,  1984 

1-100  . 

.  (869-026-00159-6) . 

9.50 

July  1,  1995 

101  . 

.  (869-026-00160-0) . 

.  29.00 

July  1,  1995 

102-200  . 

.  (869-026-00161-8) 

15.00 

July  1,  1995 

201-End  . 

.  (869-026-00162-6) . 

.  13.00 

July  i,  1995 

42  Parts: 

1-399  . 

.  (869-026-00163-4) . 

.  26.00 

Oct.  1,  1995 

400-429  . 

.  (869-026-00164-2) 

.  26.00 

Oct.  1,  1995 

430-End  . 

.  (869-026-00165-1) . 

.  39.00 

Oct.  i;  1995 

43  Parts: 

1-999  . 

.  (869-026-00166-9) . 

.  23.00 

Oct.  1,  1995 

1000-3999  . 

.  (869-026^)0167-7) . 

.  31.00 

Oct.  1,  1995 

4000-End . 

.  (869-026-00168-5) . 

.  15.00 

Oct.  1,  1995 

44 . 

.  (869-026-00169-3) . 

.  24.00 

Oct.  1,  1995 

45  Parts: 

1-199  . 

.(869-022-00170-7) . 

..  22.00 

Oct.  1,  1995 

200-499  . 

.(869-026-00171-5) . 

..  14.00 

Oct.  1,  1995 

500-1199  . . 

.(869-026-00172-3) . 

..  23.00 

Oct.  1,  1995 

1200-End . 

.  (869^)26-00173-1) . 

,.  26.00 

Oct.  1,  1995 

46  Parts: 

1-40 . 

.  (869-026-00174-0) . 

..  21.00 

Oct.  1,  1995 

41-69  . 

.  (869-026-00175-8) . 

..  17.00 

Oct.  1,  1995 

70-89  . 

.  (869-026-00176-6) . 

860 

Oct.  1,  1995 

90-139  . 

.(869-026-00177-4) . 

,.  15.00 

Oct.  1,  1995 

140-155  . 

.(869-026-00178-2) . 

..  12.00 

Oct.  1,  1995 

156-165  . 

.  (869-026-00179-1) . 

,.  17.00 

Oct.  1,  1995 

166-199  . 

.  (869-026-00180-4) . 

..  17.00 

Oct.  1,  1995 

200-499  . 

.  (869-026-00181-2) . 

..  19.00 

Oct.  1,  1995 

500-End  . 

.  (869-026^)018^-1) . 

..  13.00 

Oct.  1,  1995 

47  Parts: 

0-19  . 

.  (869-026-00183-9)  .... 

..  25.00 

Oct.  1,  1995 

20-39  . 

.  (869-026-00184-7)  .... 

..  21.00 

Oct.  li  1995 

40-69  . . 

.  (869-026-00185-5)  .... 

..  14.00 

Oct.  1,  1995 

70-79  . 

.  (869-026-00186-3) . 

..  24.00 

Oct.  1,  1995 

80-End  . 

.  (869-026-00187-1)  .... 

..  30.00 

Oct.  1,  1995 

48  Chapters: 

1  (Parts  1-51) . 

,.  (869-026-00188-0)  .... 

..  39.00 

Oct.  1,  1995 

1  (Parts  52-99)  . 

..  (869-026-00189-8)  .... 

..  24.00 

Oct.  1,  1995 

2  (Parts  201-251) . 

,.  (869-026-00190-1)  .... 
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